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PREFACE. 


Thb  Reports  contained  in  this  volume  comprise  the  cases 
of  Controverted  Elections  that  arose  out  of  the  General 
Election  in  1841,  and  were  decided  in  the  Session  of  1842. 
There  are  several  circumstances  connected  with  the  pro- 
ceedings on  Election  Petitions  in  that  Session,  which  are 
worthy  of  the  attention  of  the  Reader. 

This  was  the  first  General  Election  since  the  passing  of 
Sir  Robert  Peel's  Act,  which  established  new  regulations 
for  the  appointment  of  Election  Committees  and  the  trial 
of  Election  Petitions,  and  came  into  operation  at  the  end 
of  the  Session  of  1839.  The  Session  of  1842,  therefore, 
afforded  the  first  opportunity  for  trying,  on  an  extended 
scale,  the  working  of  the  new  machinery. 

In  the  same  Session,  also,  the  Act  of  the  4th  &  5th  of 
Vict.  c.  57,  came  into  operation.  This  Act,  by  abolishing 
the  practice  of  Committees  requiring  the  proof  of  agency 
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to  precede  the  evidence  of  the  corrupt  acts  of  the  agents, 
removed  one  of  the  greatest  obstacles  that  had  previously 
impeded  the  investigation  of  charges  of  bribery.  The 
effect  produced  by  this  measure  was  immediate  and  com- 
plete. One  of  the  results,  attributable  principally  to  this 
alteration  in  the  mode  of  procedure,  and  also  in  part  to 
the  more  efficient  constitution  of  the  tribunal,  was  this : — 
that  the  number  of  members  who  in  the  course  of  the 
session  were  unseated  on  the  ground  of  bribery  much 
exceeded  the  usual  proportion.  During  the  Session  of 
1842,  out  of  eight  cases  proceeded  with  on  the  ground 
of  bribery,  there  were  five  (those  of  Sudbury,  Ipswich, 
Southampton,  Newcastle-under-Lyme,  and  the  Second 
Ipswich)  in  which  the  charges  of  bribery  were  prosecuted 
to  a  decision;  and  in  all  of  them  the  sitting  members 
were  declared  guilty  of  bribery  and  deprived  of  their  seats. 
The  increased  danger  of  this  result,  and  of  its  disqualify- 
ing consequences,  appears  to  have  led  in  a  great  measure 
to  those  compromises  respecting  Election  Petitions  which 
became  the  subject  of  investigation  before  the  Committee 
appointed  by  the  House  of  Commons  at  the  instance  of 
Mr.  Roebuck.  It  will  be  observed  from  the  pages  of  the 
following  Reports,  that  the  proceedings  of  the  Lewes, 
Reading,  Penryn  and  Falmouth,  and  Belfast  Committees, 
were  abruptly  terminated;  in  the  three  former  cases, 
before  the  charges  of  bribery  were  fully  disclosed  by  evi- 
dence on  the  part  of  the  petitioners,  and  in  the  last,  before 
they  were  even  opened.    The  three  first  formed  the  sub- 
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ject  of  inquiry  in  Mr.  Roebuck's  Committee.  The  Bel- 
fast case  was  inyestigated  by  another  and  separate  Com- 
mittee. The  petitions  complaining  of  bribery  at  the 
elections  for  Harwich,  Nottingham,  and  Bridport,  were 
also  abandoned,  before  the  time  arrived  for  trying  them, 
on  certain  terms  of  compromise,  which  were  made  public 
by  the  evidence  given  before  Mr.  Roebuck's  Committee. 

When  the  inquiry  in  the  cases  of  bribery  depended  in 
any  degree  upon  the  construction  or  effect  of  the  Act  of 
the  4th  &  5th  of  Vict.  c.  67,  or  upon  any  other  question 
of  law,  the  Reporters  considered  themselves  justified  in 
stating  so  many  of  the  particulars  of  the  acts  of  corrup- 
tion as  were  necessary  for  understanding  the  nature  of  the 
case.  But  in  general  they  have  imitated  the  example  of 
most  of  their  predecessors,  in  not  reporting  the  cases  of 
bribery  where  they  involved  merely  an  issue  of  fact. 
They  thought  that  their  labour  would  be  more  usefully 
and  acceptably  employed  in  preparing  reports,  as  com- 
plete and  accurate  as  they  could  make  them,  of  the  dis- 
cussions that  took  place  on  matters  relating  to  the  Practice 
of  Committees,  and  the  arguments  of  counsel  on  ques- 
tions connected  with  the  Qualifications  and  Registration  of 
Electors ;  such,  in  particular,  as  were  likely  to  arise  in  the 
Courts  of  Revision,  or  to  be  brought  before  a  Court  of 
Appeal  from  the  decisions  of  the  Revising  Barristers,  the 
institution  of  which  had  been  for  some  time  in  contem- 
plation. 
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The  Reporters  cannot  conclude  these  remarks  without 
offering  some  apology  for  the  delay,  that,  from  unforeseen 
circumstances,  has  occurred  in  the  completion  of  this 
volume.  They  also  take  this  opportunity  of  expressing 
their  obligations  to  their  friends,  Mr.  Edward  Grubb,  Mr. 
Boothby,  and  Mr.  Hosack,  for  their  assistance  on  several 
occasions  in  taking  notes  for  the  purpose  of  these  Reports. 


Feb.  1,  1844. 
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Cj^f  ;:fottrUntt|^  Sarltammt  of  tf^t  (Snttttt  Singttom. 


Parliament  was  dissolved  on  the  23d  of  June, 
1841 ;  the  writs  were  issued  on  the  same  day,  and  made 

returnable  on  the  19th  of  August  following. 

The  first  session  of  the  new  parliament  began  on  the 
19th  of  August,  1841,  and  it  was  prorogued  on  the  7th  of 
October. 

On  the  S4th  of  August,  it  was  ordered  by  the  House, 
that  petitions  against  the  returns  of  members  should  be 
prosecuted  within  fourteen  days  (1)« 

On  the  8th  of  September  (2),  the  Speaker  laid  on  the 
table  of  the  House  his  warrant  for  the  appointment  of 
members  to  serve  on  the  General  Committee  of  Elec- 
tions (3). 

On  the  21st  of  September,  the  Speaker  stated  to  the 
House,  that  his  warrant  for  the  appointment  of  the  Gene- 
ral Committee  of  Elections  laid  on  the  table  on  the  8th  inst. 

(1)  VotM,  p.  6.         (2)  4  &  6  Vict.  c.  68,  r.  22.         (3)  VotM,  p.  67. 
VOL.  I.  B 
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not  having  been  disapproved  of  in  the  course  of  the  next 
three  days  on  which  the  House  met  for  the  despatch  of 
business  had  taken  effect  as  an  appointment  of  such 
General  Committee  (1) :  that  it  was  the  duty  of  the 
Speaker  to  appoint  the  time  and  place  for  the  first  meeting 
of  the  C!ommittee  (2\  and^  under  ordinary  circumstances, 
to  appoint  an  early  day ;  but  understanding  it  to  be  the 
intention  of  the  House  that  no  proceedings  should  take 
place  for  the  trial  of  election  petitions  till  after  Christmas, 
he  should  appoint  the  first  meeting  of  the  General  Com- 
mittee of  Elections  for  that  day  month  (3). 

The  second  session  began  on  the  3d  of  February, 
184S,  and  on  the  9th  of  February  the  Speaker  laid  on  the 
table  of  the  House  his  warrant  for  the  appointment  of 
the  following  six  members  to  serve  on  the 

GENERAL  COMMITTEE  OF  ELECTIONS- 

Lord  Granville  Somerset,  M.P.  for  Monmouthshire. 

Sir  George  Grey,  M.P.  for  Devonport. 

Viscount  Sandon,  M.P.  for  Liverpool. 

James  Loch,  Esq.  M.P.  for  the  Wick  District  of  Burghs. 

John  Wilson  Patten,  Esq.   MP.   for  the  Northern 

Division  of  the  County  of  Lancaster. 
Sir  William  Meredyth  Somerville,  Bart.  M.P.  for 

Drogheda  (4). 

The  appointment  not  being  disapproved  of  by  the 
House  within  the  time  specified  by  the  statute,  the  ap- 

(1)  4  &  5  Vict.  c.  58,  8.  22.  (3)  Votes,  p.  101. 

(2)  4  &  5  Vict.  c.  58,  s.  32.  (4)  Votes,  p.  45. 
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pointment  took  effect;  and  the  Speaker  fixed  the  17th 
day  of  February  (1)  for  the  first  meeting  of  the  General 
Committee. 

On  the  £8th  of  February^  Lord  Granville  Somerset  re- 
ported to  the  House  from  the  General  Committee,  that 
they  had  selected  the  following  twelve  members  to  be  the 

CHAIRMEN'S  PANEL  (2). 

Lord  Ashley,  M.P.  for  Dorsetshire. 

Sir  John  Yards  Buller,  Bart.  M.P.  for  South  Devon- 
shire. 

Edward  Divett,  Esq.  M.P.  for  Exeter. 

Henrt  Home  Drummokd,  Esq.  M.P.  for  Perthshire. 

Benjamin  Hawes^  Esq.  M.P.  for  Lambeth. 

Sir  Edmund  Hayes^  Bart.  M.P.  for  Donegal. 

William  Goodbnouoh  Haytbr,  Esq.  M.P^  for  Wells. 

James  Weir  Hooo^  Esq.  M.P.  for  Beverley. 

John  Somerset  Pakington,  Esq.M.P.  for  Droitwich. 

Thomas  Nicholas  Redinoton^  Esq.  M.P.  for  Dundalk. 

Patrick  Maxwell  Stewart,  Esq.  M.P.  for  Renfrew- 
shire. 

Charles  Wood,  Esq.  M.P.  for  Halifax  (3). 

( I ;  VcMes,  p.  90.        (2)  4  &  5  Vict.  c.  55,  i.  43.        (3)  Votes,  p.  1 88. 
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CASE  I. 

GREAT  MARLOW.  184g. 

The  Committee  was  appointed  on  the  15th  of  March, 
1842,  and  consisted  of  the  following  Gentlemen  : 

Sir  John  Yarde  Bailer,  Bart,  M.  P.  for  South  Devonshire— (Chairm4V.) 
Sir  WDliiim  Heathcote,  Bart,  M.P.  for  North  Hampihire. 
John  Walbanke  Childers,  Esq.,  M.P.  for  Malton. 
Sir  Hugh  Campbell,  Bart,  M.P.  for  Berwickshire. 
Hon.  William  Frands  Cowper,  M.P.  for  Hertford. 
Sir  John  Mordaunt,  Bart,  M.P.  for  South  Warwickshire. 
James  Power,  Esq.,  M.P.  for  Wexford  County. 
FetUioners — Electors  in  the  interest  of  Renn  Hampden,  Esq. 
Sitting  Manber  petitioned  against — Sur  William  Robert  Clayton,  Bart 
Cotauelfor  the  Petitioners  —Mr.  Seijt  Merewether,  Mr.  Seijt  Wrangham, 
and  Hon.  John  Talbot. 
Jgent-^Mr.  William  Stephens. 
Onmulfor  Sir  W.  R.  Clayton— Mr.  Austin,  Q.C.,  Mr.Cockbum,  Q.C., 
and  Mr.  A.  Austin. 
Agents — Messrs.  Parkes  and  Preston. 

Upon  the  meeting  of  the  Committee  it  was  resolved,  March  \6 
"  that  clauses  84,  85,  86,  87  and  88  of  4  &  5  Vict.  c.  68,  ^^^^^ 
relating  to  costs,  should  be  read  to  the  parties  before  the 
proceedings  commenced/*  which  was  accordingly  done. 

The  petition  was  then  read ;  it  was  from  electors,  and  Petition, 
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1842.  Stated,  that  at  the  last  election  for  the  borough  of  Great 
Marlowy  Renn  Hampden,  Esq.,  Thomas  Piers  Williams, 
Esq.,  and  Sir  William  Robert  Clayton,  Bart.,  were  can- 
didates ;  that,  a  poll  having  been  taken  by  the  returning 
oflScer,  Mr.  Williams  and  Sir  W.  R.  Clayton  were  declared 
by  him  to  have  the  majority  of  VdteS)  and  to  haf e  been 
duly  elected,  and  were  returned  accordingly : 
Charge  of        "  That  before  and  during  the  said  election,  and  before, 

hiibcry 

against  Sir  at,  and  during  the  poll  at  the  said  election,  the  said  Sir 
ton.^^  *^"  W.  R.  Clayton  was,  by  himself  and  his  agents,  managers, 
and  friends,  guilty  of  divers  acts  of  bribery  and  corrup- 
tion, in  order  to  corrupt  and  procure,  and  did  by  himself 
and  his  agents,  friends,  managers,  and  other  persons  em- 
ployed in  his  behalf,  by  gifts,  presents,  money,  rewards, 
and  promises,  offers,  agreements,  and  securities  (or  money, 
gifts,  and  rewards,  and  by  threats,  intimidation,  promises, 
undue  influence,  and  divers  other  corrupt  and  illegal 
practices,  acts,  and  means,  corrupt  and  procure  divers 
persons,  having  or  claigning  to  have  votes  at  such  elec- 
tion, to  give  their  votes  in  favour  of  the  said  Sir  W.  R. 
Clayton,  and  to  forbear  to  give  their  votes  in  favour  of  the 
said  Renn  Hampden  ^  that  the  said  Sir  W.  R.  Clayton, 
by  the  said  corrupt  and  illegal  practices,  was  and  is 
wholly  disabled  and  incapacitated  and  ineligible  to  serve 
in  this  present  parliament  for  the  said  borough,  and  the 
return  of  the  said  Sir  W.  R.  Clayton  was  and  is  wholly 
null  and  void." 
Majority  of  The  petition  then  stated,  that  the  majority  in  favour  of 
Clayton  Sir  W.  R.  Clayton  was  only  an  apparent  and  colourable 
^ly^  *  majority,  inasmuch  as  the  votes  of  divers  persons  were 
accepted  and  recorded  for  him,  who  were  not  legally 
entitled,  and  had  no  lawful  right  to  vote  at  the  election, 
and  that  the  real  majority  of  good,  valid,  and  legal  votes 
polled  at  the  election  was  in  favour  of  Mr.  Hampden  over 
Sur  W.  R.  Clayton. 
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Tile  petition  further  stated,  that  divers  persons^  dis-      184^. 
qualified  on  the  several  grounds  therein  set  forth,  voted  Djy^  per. 
for  Sir  W.  R.  Clayton,  and  "  divers  other  persons  who  •oo»  !'^^^ 
had  received  bribes  or  rewards,  or  promises  of  rewards,  wete  du- 
in  order  to  procure  them  to  vote,  or  to  forbear  to  vote,  ^verai   ^° 
or  for  voting  or  forbearing  to  vote  at  the  said  election,  srounds, 
and  were  thereby  or  otherwise,  by  virtue  of  the  provisions  others  for 
of  the  several  statutes  made  for  preventing  corrupt  prac-    "  ^' 
tices  and  securing  the  freedom  of  elections,  disqualified 
from  voting  thereat  :'* 

**  That  by  reason  of  the  premises,  and  various  other  sir  w.  R. 
irregularities  and  illegal  proceedings,  the  said  Sir  W.  R.  ^IjJlityob- 
Clayton  obtained  the  said  apparent  and  colourable  ma-  ^i^^  p^  ir- 
jonty  over  the  said  R.  Hampden,  whereas  the  majority  and  illegal 
of  legal  electors,  and  of  good  and  legal  voters,  was  in  j^ 
favour  of  the  said  R.  Hampden,  and  the  said  return  is 
illegal  and  erroneous,  and  ought  to  be  corrected  and 
amended,  or  the  said  election  declared  null  and  void  so 
far  as  regards  the  said  Sir  W.  R.  Clayton." 

And  the  prayer  of  the  petition  was,  **  that  the  said  Prayer. 
election  of  the  said  Sir  W.  R.  Clayton  may  be  declared 
null  and  void,  and  that  the  name  of  the  said  Sir  W.  R. 
Clayton  may  be  erased  firom  the  return,  and  that  the 
name  of  the  said  R.  Hampden  may  be  substituted  therein, 
instead  of  the  name  of  the  said  Sir  W.  R.  Clayton,  or 
that  the  said  election  and  return  may  be  declared  null 
and  void  so  far  as  regards  the  said  Sir  W.  R.  Clayton, 
and  that  such  fiirther  and  other  relief  may,  &c." 

Mr.  Serjt.  MerewetAer,  on  the  part  of  the  petitioners, 
opened,  first,  a  case  of  scrutiny ;  and,  secondly,  a  case 
of  bribery  against  the  sitting  member,  Sir  W.  R.  Clayton, 
by  himself  or  his  agents. 

He  then  proceeded  to  state  that  there  was  a  third  and  Where  it  is 
distinct  case,  which  the  petitioners  would  probably  have  serisidean 
to  prosecute  before  the  Committee,  viz.  that  the  election  ^^^^^^^  *^^ 
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184£.  was  void  and  must  be  set  aside  on  the  ground  that  it  was 

the  ground  ^^^  *  ^^®®  election,  having  been  controlled  by  bribery  and 

that  it  wai  corruption.     It  is  a  first  and  essential  principle  of  the 

being  con-  Constitution^  traced  in  the  earliest  statutes,  and  forming 

bribery,  ft  P&<'^  of  the  comoion  law,  that  elections  should  be  free. 

sar^TfoJ  the  "^^^  Statutes  against  bribery  did   not  make  bribery  a 

peutioner,  crime  or  take  from  it  any  of  its  consequences,  they  only 

ing^tospe-  imposed  fresh  penalties  on  the  guilty  parties ;  and  to  dis- 

ticuiar^caset  courage  the  offence,  avoided  elections  where  bribery  was 

he^nt*^7  P''^^®^  ^  ^*^®  ^®^°  committed  by  the  member  returned. 

to  prove  in  But  elections  were  annulled  by  statute  only  by  way  of 

his  case,  punishing  the  person  implicated  in  and  profiting  by  the 

does  Mt***  offence ;   and  not  on  the  ancient  principle  of  law,  that 

•eek  to  there  was  no  freedom  of  choice.     That  principle  was 

sitting  mem-  neither  abridged  nor  extended  by  those  statutes,  though 

oihe^in-^  in  practice  they  have  much  affected  the  proceedings  be- 

dividual  in  {q^q  Committees  upon  charges  of  bribery  to  avoid  elec- 

particular         ,  r  o  j 

with  tions.     In  such  cases  bribery  has  been  treated  as  an 

"  ^^'  offence  imputed  to  the  sitting  member,  and  except  he  was 
connected  with  it  personally  or  through  the  medium  of 
agency,  evidence  of  it  has  been  nearly  universally  rejected, 
and  inquiry  prevented.  The  proof  of  agency  has  always 
been  an  obstacle  to  investigation,  but  Committees  so  long 
as  they  conducted  their  proceedings  with  the  object  in 
view  of  avoiding  elections  on  the  ground  of  personal  de- 
linquency of  individuals,  found  themselves  bound  by  prin- 
ciples of  evidence  sanctioned  by  the  courts  of  law. 

But  in  seeking  to  annul  an  election  on  the  principle 
that  it  was  not  a  free  election,  which  it  is  contended  is 
open  to  the  petitioners,  it  is  only  necessary  to  show  that 
corrupt  influences  prevailed  so  as  to  prevent  a  free  choice 
at  the  election,  and  there  is  no  need  of  showing  that  they 
sprang  from  the  sitting  member  or  any  other  individual, 
so  as  personally  to  affect  him.  There  is  no  principle 
more  important  therefore  to  purity  of  election,  for  it  allows 


GREAT  MARLOW.  \ 

an  inquiry  to  take  place  into  the  conduct  of  the  election^     184S. 
without  the  impediment  presented  by  the  collateral  issue 
of  agency.     The  difficulties  practically  resulting  from  the 
doctrine  of  agency  in  such  cases  cannot  be.  exaggerated, 
and  it  is  time  that  Committees  should  escape  from  them,  by 
asserting  the  authority  they  undoubtedly  possess,  by  the 
constitution  and   by   principles  of  law,  of  determining 
whether  elections  are  Yalid  or  not  as  being  free  or  con- 
trolled, without  making  the  object  of  their  inquiry  the 
mbconduct  or  criminality  of  particular  individuals.     Com- 
mittees selected  under  the  new  and  improved  system  may, 
without  being  accused  of  paying  insufficient  regard  to 
past  decisions,  adopt  principles  for  their  guidance  more 
consonant  with  the  object  for  which  those  tribunals  have  - 
been  altered.     The  principle  now  asserted,  however,  is 
not  without  precedent.     In  the  Liverpool  case,   1831, 
where  the  petitioners  never  pretended  to  bring  the  bribery 
home  to  the  candidates  or  their  agents,  that  intention 
being  disavowed  at  the  commencement  of  the  proceedings, 
it  was  sh6wn  that  bribery  existed  to  an  enormous  extent, 
sufficient  to  control  a  numerous  constituency,  and  the 
election  was  set  aside  by  the  Committee  on  the  ground 
that  it  had  not  been  free.    In  the  present  case,  the  number 
of  electors  being  small,  not  exceeding  400,  and  the  ma- 
jority of  Sir  W.  R.  Clayton  only  one  over  Mr.  Hampden, 
it  is  clear  that  a  very  small  amount  of  bribery  would 
destroy  all  freedom  of  election.    The  petitioners  are  now 
in  a  situation  to  prove  a  case  of  general  bribery  sufficient 
to  destroy  that  majority,  and  to  prove  therefore  that  the 
election  was  under  the  control  of  corruption.    As  the 
evidence  in  support  of  part  of  the  petitioners'  case,  how- 
ever, will  not  be  directed  against  the  sitting  member  or 
his  agents,  or  any  other  individual  in  particular,  it  is  not 
necessary  to  state  the  facts  it  is  intended  to  prove  in  sup- 
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1842.     port  of  it|  and  to  whieh  die  Committee  will  be  prepared 
to  apply  the  principle  now  asserted. 

Mr.  Auiiin. — ^The  practice  i8>  that  a  party  is  bound  by 
his  opening,  which  is  notice  to  the  other  side  of  the 
charges  they  are  to  prepare  themselves  to  meet.  Unless 
the  opening  amounts  to  such  noticey  the  charges  cannot 
be  gone  into.  It  is  a  rule  of  the  greatest  practical  utility ; 
it  prevents  surprise^  and  it  places  both  parties  on  an  equal 
footing  before  the  Committee.  In  the  case  of  a  scrutiny 
a  general  opening  is  dispensed  with,  not  om  principle  how* 
ever,  but  for  conveniencci  and  mostly  by  arrangement  be- 
tween the  parties.  But  when  the  sitting  member  is  to  be 
affected  by  general  charges  in  the  case  of  the  petitioner, 
or  the  petitioner  by  the  defence  or  recrimination  of  the 
sitting  member,  the  invariable  practice  is  to  require  the 
charges  to  be  given  with  all  necessary  detail  to  allow  them 
to  be  met.  In  this  case  the  other  side,  in  opening  charges 
of  bribery  against  the  sitting  member,  as  a  matter  of 
course  stated  the  particulars  to  the  Committee.  But  it 
is  said,  that,  where  the  case  to  be  proved  doesHiot  affect 
the  sitting  member  personally  or  through  his  agents,  there 
is  no  reason  for  disclosing  the  matter  to  be  proved,  until 
the  evidence  itself  is  laid  before  the  Committee.  As 
to  the  doctrine  respecting  avoiding  the  election  on  the 
ground  that  there  was  no  freedom  of  choice,  that  wiU  be 
considered  at  the  proper  time.  Bat  if  such  a  case  is  to  be 
raised  at  all,  the  sitting  member  must  necessarily  answer 
it.  Whatever  the  issue  before  the  Committee  involving 
the  validity  of  the  election  may  be,  the  sitting  member 
must  be  a  party  to  it,  and  have  the  right  therefore  to  de- 
fend his  interests.  Unless  he  is  apprised  of  what  the 
case  is  that  is  to  deprive  him  of  his  seat,  how  can  he  possi- 
bly be  prepared  to  meet  it  ?  If  the  necessary  information 
is  withheld  he  wiU  be  taken  by  surprise,  and  the  Com- 
mittee, if  it  adjudicate  at  all  under  such  circumstances, 
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will  decide  ex  parte.  The  nature  of  the  charge  can  1843. 
make  no  difference,  so  long  as  it  is  to  be  met.  The 
skting  member  cannot  defend  his  seat,  nor  the  committee 
do  justice^  unless  the  ordinary  rule  maintained  in  eTery 
court  of  law^  that  a  party  is  to  know  what  he  is  called 
upon  to  answer,  is  adhered  to  upon  the  present  occasion. 

Mr.  Serjt.  MereweiAer. — The  distinction  is  clear  be- 
tween the  case  where  the  particulars  of  the  charge  are  to 
be  given,  and  where  they  may  be  withheld.  If  the  charge 
affect  any  given  individual,  he  is  entitled  to  every  infor- 
mation necessary  for  repelling  it.  But  when  the  charge 
doee  not  affect  individuals,  and  only  circumstances  are 
given  m  evidence,  which  show  the  prevalence  of  acts  in- 
consistent with  the  freedom  of  election,  there  is  in  fact  no 
party  to  meet  the  charge,  and  no  one,  therefore,  to  whom 
it  ifi  necessary  to  give  previous  notice  of  it.  In  such  a  case 
inconvenience  cannot  arise  to  any  one;  whilst  the  greatest 
nuflchief  might  result  from  a  partial  and  imperfect  state- 
ment of  facts  beforehand,  when  they  can  only  be  properly 
understood  from  the  mouths  of  the  witnesses.  It  is  said 
that  the  sitting  member  is  the  real  defendant  in  the  case, 
which  it  k  suggested  may  hereafter  be  gone  into ;  that  he 
is  interested  in  defending  the  election  in  any  case,  and  is 
therefore  to  be  considered  as  the  individual  attacked. 
But  he  is  not  interested  in  the  eye  of  the  law;  sitting  in 
parliament  is  a  duty  and  mh  obligation  imposed  upon  him 
by  bis  constituents,  and  is  not  a  personal  interest,  as  is 
proved  by  the  earlier  history  of  the  representation. 

The  Committee,  upon  deliberation,  resolved ;  "  that, 
the  counsel  for  the  petttfoners  having  stated  it  to  be  his 
intention  to  prove  bribery  against  certain  voters,  with  the 
view  of  rendering  the  election  null  and  void,  on  the  ground 
of  general  bribery  and  corruption,  it  is  necessary  for  him 
in  his  opening  speech  to  specify  the  cases." 

The  scrutiny  was  then  proceeded  with. 
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184^. 

March  17. 
The  voter 
was  regis- 
tered for 
premises 
consisting 
of  a  bouse 


JAMES  LEE'S  CASE. 

The  voter  was  registered  for  a  "  House^  Well  End;'' 
and  was  objected  to  on  the  ground  that  he  had  ceased  to 
occupy  the  premises  since  the  time  of  registration. 

The  premises  forming  the  qualification  on  the  register, 
and  shop,  consisted  of  a  house^  yard,  stable,  and  garden,  within  the 
and  garden,  same  curtilage  and  occupied  together,  in  Great  Marlow 
managing  "  Well  End.  The  voter  had  for  several  years  carried  on  the 
o^\be"bo'*  buB^"^^^  of  a  grocer  in  this  house;  the  shop  being  managed 
and  living    by  his  unmarried  daughter,  who  lived  with  him.    Some 

in  the  house,     .         _-  ,  .i/.         .  .        ••■n^/vi  i 

but  the  vo-  time  before  the  period  of  registration  m  1840,  he  took  a 
residing*'^  house  in  Little  Marlow  Well  End,  where  he  carried  on 
elsewhere;    another  business,  that  of  timber  dealer,  and  went  to  reside 

after  the  re-  ...  .    . 

gistration,  there  together  with  his  wife;  retaining,  however,  his  house 
married^,  ^'  ^^  Great  Marlow  Well  End,  and  his  daughter  continuing 
he? husband  *^  '^^®  ^"  ^^^^  housc,  and  to  conduct  the  grocery  business 
for  him.  The  voter  was  himself  the  owner  of  the  pre- 
mises in  Great  Marlow  Well  End.  He  was  rated  for 
them  in  the  rates  of  April,  August,  and  October,  1840. 

the  business  Towards  the  close  of  that  year,  the  voter's  daughter  mar- 
was  trans-  ,  , 
ferred  to  the  ricd  William  Wigginton,  who  came  and  lived  with  her  in 

who  vras      ^^^  house.    And  after  that  event,  her  father  retired  from 

rated  for  the  ^jjg  grocery  business,  and  her  husband  being  engaged  in 

some  of  the   another  occupation,  the  shop  was  conducted  by  her  in  her 

niturere.'    husband's  name.    On  the  24th  December,  1840,  the  ne- 

mained  in 
the  house, 
he  slept 
there  occa- 
sioDally, 
and  he  con- 
tinned  to 


lived  in  the 
house,  with< 
out  paying 
rent  to  the 
voter,  and 


and  stable : 
it  was  held 
that  he  con- 
tinued to 
occupy  tbe 
registered 
premises,  so 
as  to  be  entitled  to  vote 


cessary  hcence  for  the  business  was  taken  out  in  Wiggin- 
tgn's  name :  his  name  was  substituted  for  the  voter's  over 
the  shop  door :  and  in  the  rate  of  January,  1841,  Wig- 
ginton was  rated  for  the  house,  as  he  was  again  in  that  of 
April  in  the  same  year.  Still,  furniture  of  the  voter's 
remained  in  the  house;  he  slept  there  occasionally,  when- 
ever he  came  to  the  town  on  business  and  was  detained 
there;  the  stable  was  used  for  his  horses;  and  in  the 
yard  he  kept  timber  belonging  to  his  other  business ;  and 
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neither  bis  daughter  or  her  husband  paid  any  rent  to  184S. 
him.  From  the  entry  in  the  excise  books,  made  on  taking 
out  the  licence  in  Wigginton's  name,  it  appeared  that  it 
was  signed  by  him,  and  applied  specifically  to  "  two  rooms, 
the  shop  and  room  over  the  shop,  in  my  dwelling-house  in 
Great  Marlow  Well  End."  This,  however,  was  precisely 
similar  in  its  terms  and  form  to  that  before  made  by  the 
▼oter. 

Mr.  Austin,  in  support  of  the  vote,  contended,  that  the 
permissive  use  of  the  shop  and  another  room,  which 
Wigginton  and  his  wife  enjoyed  for  the  purposes  of  the 
business,  did  not  amount  to  an  occupation  of  the  premises, 
and  that,  notwithstanding  this  arrangement,  the  voter  con- 
tinued substantially  the  occupier.  There  were  three  cir- 
cumstances from  which  an  inference  might  possibly  be 
drawn,  that  the  voter  had  ceased  to  occupy,  and  that  the 
occupation  was  transferred  to  Wigginton  and  bis  wife: 
the  entry  in  the  excise  books  by  Wigginton ;  the  substitu- 
tion of  his  name  over  the  door  for  that  of  the  voter;  and 
the  alteration  of  the  rating  into  Wigginton*s  name.  But, 
notwithstanding  these  circumstances,  the  voter  continued 
in  the  actual  occupation  of  every  part  of  the  premises ;  of 
the  house,  by  sleeping  there  occasionally,  and  by  his  fur- 
niture which  remained  there ;  of  the  stable,  by  his  horses; 
of  the  yard,  by  the  timber  which  he  kept  there  for  the 
purposes  of  his  other  business.  And  this  was  the  very 
manner  in  which  he  had  occupied  the  premises  at  the  time 
of  the  registration,  having  gone  to  live  with  his  wife  at 
Little  Marlow  Well  End,  before  the  registration  in  1840, 
yet  no  objection  was  taken  on  this  ground  at  the  registra- 
tion. The  only  change  that  ensued  upon  his  daughter's 
marriage  was,  that  the  business  was  transferred  to  Wig- 
ginton and  his  wife ;  but  all  the  essential  circumstances  of 
occupation  by  the  voter  remained  the  same  as  before. 
And  the  circumstances  which   appeared  to  indicate  a 
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1842.     change  in  the  oocupationi  would,  if  carefully  examined, 

be  found  not  ioconaistent  with  a  substantial  occupation 

by  the  voter, 

1 .  The  entry  in  the  excise  books  in  Wigginton's  naa»e 
was  merely  a  necessary  step  required  by  the  Excise  Act, 
7  &  8  Geo.  IV.  c.  5S,  for  the  purpose  of  obtaiiung  a 
licence,  to  carry  into  effect  the  arrangement  by  which 
the  voter  retired  from  the  business,  and  to  enable  his 
daughter  to  continue  i^  notwithstanding  her  marriage* 
The  application  which  Wigginton  made  on  this  oeea* 
sion,  was  for  a  licence  to  carry  on  the  business  in  two 
specified  rooms,  ^*  the  shop  and  room  over  the  shop.'' 
And  though  it  expressed  them  to  be  ''in  my  dwelling- 
house,  &c."  yet  the  shop  at  Ghreat  Marlow  where  he  and 
his  wife  lived,  and  where  his  wife  managed  the  business, 
might  for  this  purpose  be  naturally  and  popularly  called 
his  house.  And  for  the  purposes  of  the  excise  legula*' 
tions,  it  was  irrelevant  whether  the  house  was  hb  own  or 
not,  as  he  was  only  required  to  specify  the  room  where 
the  exciseable  articles  were  kept,  and  which  the  excise 
ofiicer  would  have  authority  to  enter. 

2.  The  change  of  the  name  over  the  shop  was,  accord* 
ing  to  the  regulations  of  the  excise,  necessarily  conse* 
quent  on  the  change  in  the  licence,  as  the  act  reqiured 
that  the  person's  name  should  be  placed  ''  over  one  of 
the  rooms  licensed ;"  and  this  proceeding,  therefore,  like 
the  former,  was  merely  a  requisite  step,  in  order  to  carry 
into  effect  Mrs.  Wiggintou's  arrangement  with  her  father. 

3.  The  alteration  of  the  name  in  the  rating  might 
likewise  be  considered  as  a  natural  consequence  of  the 
arrangement  between  the  voter  and  his  daughter.  As 
her  father  resigned  the  business  to  her,  and  did  not 
charge  her  with  any  rent,  it  was  reasonable,  she  said,  that 
her  father  should  not  pay  the  rates,  and  therefore  caused 
herself  to  be  rated.     But  the  fact  of  the  change  in  the 
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rating  does  not  in  itsdf  affect  the  state  of  the  case ;  the  184S. 
rating  not  being  an  essential  ingredient  in  the  qualifica- 
tion,  but,  like  the  residence  of  fireenen  since  the  Reform 
Act,  only  a  preliminary  requisite  to  entitle  the  party  to 
be  registered ;  and  die  fact  being  addneed  only  as  pre- 
smnptiYe  evidence  of  a  change  in  the  occupation  (a  pre- 
sumption here  rebutted  by  the  other  circumstances )|  and 
not  as  itself  constituting  any  alteration  in  the  essential 
particulars  of  the  qualification. 

It  might  further  be  observed,  that  the  voter  could  not 
losey  unless  Wigginton  at  the  same  time  gained,  the 
title  to  be  registered  as  occupier  of  this  house*  But 
Wigginton  certainly  did  not  occupy  the  premises  as 
owner,  for  they  belonged  to  the  voter;  and  there  was 
nothing  to  show  that  Wigginton  filled  any  part  of  the 
character  of  a  tenant  to  the  voter,  or  that  he  and  his  wife 
had  anything  more  than  the  voter's  permission  to  use  a 
portion  of  the  premises  for  the  purposes  of  the  business ; 
and  this  would  not  at^all  interfere  with  their  occupation 
by  the  voter,  or  in  any  degree  affect  the  validity  of  his 
qualification. 

Mr.  Talbot,  against  the  vote,  admitted  that  if  Wig- 
ginton and  his  wife  were  to  be  considered  merely  as 
lodgers  in  this  house,  of  which  the  voter  was  the  owner, 
the.  voter  would  retain  his  qualification,  but  contended 
that  the  position  in  which  they  stood  was  essentially  dif- 
ferent firom  that  of  lodgers.  It  might  be  conceded  that 
up  to  October,  1840,  when  the  voter  was  for  the  last 
time  rated  in  respect  of  these  premises,  the  voter  had 
occupied  them  by  himself  or  his  servants,  or  at  any  rate 
by  his  goods.  But  after  that  period  a  substantial  change 
in  the  occupation  took  place,  that  effected  a  material 
alteration  in  his  qualificatbn.  On  his  daughter's  mar- 
riage^ when  he  gave  up  the  business^  her  residence  in  the 
premises  was  no  longer  for  the  purposes  of  his  business. 
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1842.  the  stock  in  trade  was  no  longer  his,  being  transferred  to 
her  and  his  son-in-law.  Independently  of  this,  the  entry 
in  the  excise  book,  and  the  new  licence,  appeared  to  be 
conclusive  as  to  the  fact  of  occupation ;  the  object  of 
that  proceeding  being  to  ascertain  the  actual  occupier  of 
the  premises,  as  the  party  responsible  for  the  introduc- 
tion of  illegal  goods.  The  form  of  the  entry  for  Wig- 
ginton's  licence,  was  precisely  similar  to  that  of  the 
voter's.  Two  rooms  only,  and  the  same  two  rooms,  the 
shop  and  room  over  the  shop,  are  entered  in  the  one  as 
well  as  the  other.  No  inference,  therefore,  could  be 
drawn  from  the  exclusive  entry  of  two  rooms  only,  so  as 
to  make  a  distinction  between  the  cases.  And  as  in  the 
voter's  entry  the  house  is  described  as  his  dwelling-house, 
so  likewise  it  is  called  that  of  Wigginton  in  his  entry,  and 
it  must  be  presumed  in  the  same  sense.  The  inference 
of  continuing  occupation  that  had  been  attempted  to 
be  drawn  from  the  circumstance  of  the  voter's  furniture 
remaining  in  the  house,  might  be  ipet  by  the  more  than 
countervailing  inference  of  the  completeness  of  the  disposi- 
tion that  it  is  evident  the  voter  intended  to  make  in  favour 
of  his  daughter.  And  though  it  appeared  that  the  voter 
used  the  yard  for  the  deposit  of  goods  relating  to  his  trade, 
yet  they  were  of  inconsiderable  value,  his  principal  place 
of  business  being  at  his  dwelling  in  Little  Marlow  Well 
End.  But  even  if  the  voter  still  retained  the  occupation  of 
this  part  of  the  premises,  the  occupation  of  the  other  part 
being  transferred  to  Wigginton,  such  partial  change  would 
be  equally  fatal  to  the  validity  of  his  qualification,  as  if  he 
had  relinquished  the  whole.  And  though  Wigginton  may 
not  have  gained  the  qualification,  it  did  not,  as  had  been 
argued,  necessarily  follow  that  the  voter  had  not  lost  it, 
as  it  might  very  well  happen  that  in  a  house,  though  occu- 
pied, and  of  sufiicient  value  to  confer  the  franchise,  there 
should  be  no  occupier  entitled  to  be  registered.    In  order. 
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therefore,  to  deprive  the  voter  of  the  qualification,  it  was     1842. 
unnecessary  to  show  that  such  an  occupation  had  been 
transferred  to  Wigginton  as  would  give  him  a  right  to  vote. 
The  Conuniitee,  after  deliberation,  resolved  that  the 
vote  was  good. 


SAMUEL  BARNES'S  CASE.  Marchn 

and  LB. 

The  voter  was  registered  for  a  "  House,  Saint  Peter  The  voter 
Street,''  and  voted  at  the  election  for  the  sitting  mem-  housT,  gar- 
ber.    The  objection  taken  to  his  vote  by  the  petitioners  ,nd'coach- 
was,  that  he  had  lost  his  qualification  by  having  ceased  ^ouae,  but 
to  occupy  at  the  time  of  the  election,  the  premises  for  tered  for 
which  he  was  registered.  only.  After 

The  voter  and  his  family  have  for  many  years  resided  f**-^*^^ 
in  the  house  in  question,  to  which  there  is  a  garden,  before  the 
stable,  and  coach-house  attached.     The  voter  holds  the  let  to  W., 
situation  of  a  yeoman  of  the  guard,  which  requires  his  JJitiJ^SHHii. 
occasional  though  not  constant  presence  in  town  during  f^^*^"  ^^  * 
the  spring.     In  1841,  from  the  first  week  in  April  till  and  certain 
after  the  election,  the  voter  and  his  family  resided  at  tainhig\*rti- 
Paddington.     Early  in  April  the  voter  let  his  house,  with  fles^ belong- 
the  exception  of  a  bed  room,  wine  cellar,  and  certain  clo-  »nd  his  fa- 
sets,  which  he  retained,  as  furnished  lodgings  to  a  family  fomi'sbed 
of  the  name  of  Wheeler  for  three  months,  which  expired  f^fiJH^ 
after  the  election :  the  Wheelers  took  possession  on  the  months, 

which  ex- 

10th  of  April,  and  remained  till  the  end  of  the  three  pired  after 
months.     The  garden,  stable,  and  coach-house,  with  a  xhe^oter*"* 
large  room  over  the  latter,  were  not  let  with  the  house,  but  '«**;*»^  *]>• 

°  '  '  garden,  sta- 

were  retained  by  the  voter.   A  female  servant  of  the  voter,  ble,  and 

coach « 

the  cook,  continued  in  the  house  during  the  whole  of  the  house,  and 
time  the  Wheelers  occupied  it.     This  servant,  who  was  ^aje^ge 

of  the  bed 
room,  though  aot  to  sleep  in  it.    A  servant  of  tbe  voter's  continued  in  the  bouse  during  the 
three  months,  and  her  services  were  let  with  it.    W.  did  not  give  up  possession  to  the  voter 
till  after  tbe  electioo.    The  Committee  determiDed  that  the  vote  was  bad. 
VOL.  I.  C 
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1840.  called  in  support  of  the  vote^  stated  that  she  had  lived 
with  the  voter,  her  master,  two  years ;  that  in  1840  he  let 
the  house  for  three  months  in  the  spring  to  a  family  in 
the  same  way  as  it  was  let  to  the  Wheelers;  that  on  both 
occasions  she  remained  in  the  house ;  that  her  wages  for 
those  periods  were  paid  by  the  voter,  and  that  she  received 
nothing  from  the  families  who  lodged  in  the  house,  except 
a  small  gratuity  on  account  of  extra  trouble.  It  appeared 
from  other  evidence  that  the  agreement  between  the  voter 
and  the  Wheelers  was,  that  for  a  certain  sum  they  were 
to  have  the  house  for  three  months,  and  that  the  use  of 
the  servant  was  agreed,  after  some  discussion,  to  be  in- 
cluded in  the  amount.  It  appeared  that  she  acted  as  the 
servant  of  the  Wheelers  whilst  they  were  in  the  house. 
During  the  three  months  in  question  the  voter  went  from 
Paddington  to  Great  Marlow  several  limes;  on  these 
occasions  he  slept  at  the  house  of  a  friend,  but  went 
every  morning  to  the  bed  room  he  had  retained  in  his 
own  house,  for  the  purpose  of  washing  and  dressing.  On 
one  occasion,  after  the  election,  the  voter  slept  in  that 
room,  but  by  the  permission  of  the  Wheelers.  The  room 
at  all  other  times  during  the  three  months  was  kept 
locked,  the  voter  or  the  servant  keeping  the  key.  The 
closets  retained  by  the  voter  were  kept  locked  by  him 
during  the  whole  of  the  three  months ;  on  one  occasion  he 
sent  the  servant  to  one  of  them  for  some  small  article ;  in 
one  of  them  were  the  plate  and  linen  belonging  to  the 
house,  and  in  the  others  things  belonging  to  the  voter's 
family.  The  garden  was  kept  in  order  at  the  expense  of 
the  voter,  and  vegetables  were  sent  from  it  to  him  in 
town ;  the  Wheelers  being  permitted  to  take  some  of  the 
inferior  vegetables.  But  the  agreement  respecting  the 
garden  was  that  it  was  not  to  be  let  with  the  house.  In 
the  large  room  over  the  coach-house  the  voter  kept 
various  articles  of  property  during  the  whole  of  the  three 
months  in  question. 
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Mr.  Austin^  in  support  of  the  vote. — The  sole  question  1842. 
is,  whether  the  voter  occupied  the  house  within  the  mean- 
ing  of  the  S7th  section  of  the  Reform  Act,  during  the 
time  it  was  let  to  the  Wheelers.  There  can  be  no  doubt 
of  the  house  being  occupied  during  that  period,  and, 
moreover,  that  it  was  occupied  either  by  the  Wheelers  or 
by  the  voter.  The  Wheelers  were  mere  lodgers ;  and  in 
no  respect  can  they  be  said  to  have  ''occupied"  the  house 
in  the  sense  in  which  that  word  is  used  in  the  S7th  section. 
The  voter  was  rated  for  the  house  during  that  period;  at 
least  that  must  be  taken  for  granted,  as  the  contrary  is 
not  attempted  to  be  shown.  If,  however,  he  was  rated, 
it  must  have  been  because  he  was  the  beneficial  occupier, 
and  if  so  he  was  entitled  to  vote  at  the  election. 

By  the  18th  section  of  the  Reform  Act,  no  person  is  en- 
titled to  vote  for  a  county  in  respect  of  freehold  lands  and 
tenements  under  a  certain  value,  except  he  shall  be  in  the 
^  actual  and  band  fide  occupation '^  of  them,  or  except 
ihey  come  to  him  in  the  manner  specified  by  the  Act. 
But  by  the  27th  section,  which  relates  to  borough  voters, 
the  language  is,  that  every  person  of  full  age  '*  who  shall 
occupy,"  as  owner  or  tenant,  any  house,  &c.  shall  under 
certain  conditions  be  entitled  to  be  registered,  and  to 
Tote.  In  the  case  of  counties,  the  legislature  has  been 
careful  to  define  the  occupation ;  for,  the  object  being  to 
exclude  mere  legal  or  constructive  occupation  where  the 
property  was  of  small  amount,  in  order  to  counteract  the 
manufacture  of  fraudulent  votes,  an  ''actual  and  bona 
fide^*  occupation  is  required.  But  in  the  case  of  boroughs, 
where  it  was  not  necessary,  to  guard  against  a  similar  fraud; 
that  a  voter  should  possess  the  more  strict  kind  of  occu- 
pation, no  qualifying  words  are  added.  In  the  case  of  Rex 
T.  St.  NieholaSy  Rochester  (1),  the  Court  of  King's  Bench 
held,  that  the  words  ''actually  occupied,"  used  in  the 

(1)  5B.&Ad.219. 
C2 
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184@.  1  Will.  IV.  c.  18^  for  regulating  the  settlement  of  the  poor 
by  renting  and  occupying  tenements,  mean  an  occupation 
in  fact.  The  Court  said,  *'  the  word  *  actually'  must  have 
effect  given  to  it ;  and  giving  the  word  fuU  effect,  it  muat 
mean  occupation  in  fact,  as  distinguished  from  constructive 
occupation.  The  words  'actually  occupied'  put  an  end  to 
all  question."  Of  the  meaning  of  the  expression  '* actual 
occupation"  in  the  18th  section  of  the  Reform  Act,  there- 
fore, there  can  be  no  doubt ;  meaning  must  be  given  to 
'^  actual,"  and  that  meaning  must  be  occupation  in  fact  as 
opposed  to  constructive  occupation.  And  the  use  of  the 
word  '^  occupation "  in  the  S7th  section,  without  any 
Umitation  or  restriction,  leaves  it  with  its  full  legal  impli- 
cation ;  and  it  will  be  satisfied  therefore  by  constructive 
as  well  as  by  actual  occupation.  Unless  the  full  legal 
meaning  is  given  to  occupying  in  this  section,  the  words 
"actual  and  bond  Jkle"  preceduig  *' occupation "  in  the 
18th  section,  must  be  taken  to  be  insensible,  and  creating 
no  particular  stringency ;  and  the  occupation  required  for 
counties  and  boroughs  would  be  precisely  the  same. 

Now  there  can  be  no  question  in  this  case  of  the  fact  of 
the  occupation  of  the  house  by  the  voter  in  the  more  ex- 
tended meaning  of  occupation  in  the  27  th  section,  1.  It 
is  not  altogether  clear  from  the  state  of  the  evidence  that 
he  had  not  actual  occupation  of  a  sufficient  portion  of  the 
house  to  enable  him  to  vote,  without  resorting  to  con- 
structive occupation  of  the  rest  That  he  retained  part 
of  the  house  is  abundantly  made  out ;  in  the  house  itself 
he  retained  a  bed-room  and  several  closets ;  he  also  re- 
tained the  garden  and  outbuildings,  which,  lying  within 
the  curtilage,  are  comprised  in  the  qualification  specified 
in  the  register.  The  Committee,  without  evidence  that 
the  value  of  the  part  of  the  qualification  retained  by  the 
voter  was  under  10/.  per  annum^wiU  not  assume  it  to  have 
been  deficient.   S.  Then  as  to  the  constructive  occupation 
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of  the  rest  of  the  house,  it  cannot  be  contended  that  per-  1843. 
eonal  residence  or  occupation  is  required.  In  Reg,  v.  Si* 
Mary  Kcdendar  {l\  it  was  held  that  the  mere  keeping 
of  goods  in  a  house  is  a  sufficient  occupation  for  the 
purpose  of  gaining  a  settlement  under  6  Geo.  IV.  c.  57, 
8.  2.  In  that  case,  Lord  Denman,  C.  J.  expressly  said, 
''a  man  might  occupy  by  bales  of  goods;'*  and  Mr.  Justice 
Coleridge  said,  '^  suppose  he  had  gone  away,  without  any 
animus  revertendi,  but  had  left  a  person  on  the  premises ; 
would  not  that  have  been  an  occupation  ?  And,  if  so,  may 
he  not  occupy  in  the  same  manner  by  his  goods?"  But 
in  that  case,  the  tenant  quitted  the  premises,  not  only 
without  any  animus  revertendi,  but  he  offered  the  key  to 
the  landlady,  which  she  would  not  receive  till  the  end  of 
the  year.  There  appeared  to  be  the  strongest  intention 
on  the  part  of  the  tenant  to  abandon  the  tenancy.  All 
that  Committees  have  generally  required  is,  that  it  should 
be  shown  that  the  occupation  as  tenant  or  owner  conti- 
Dued,  and  that  in  the  case  of  tenancy  the  tenant  remained 
liable  for  rent,  and  kept  possession  by  leaving  any  piece 
of  furniture  in  the  house,  unless  the  intention  of  returning 
to  reside  was  plearly  negatived.  That  is  the  result  of  the 
cases  given  by  Mr.  Elliott  (2).  The  actual  personal  pre- 
sence of  the  voter  in  his  house,  therefore,  was  not  neces- 
sary to  constitute  an  occupation  of  the  part  of  it  which 
he  retained.  But  his  occupation,  actual  or  constructive, 
of  a  part,  is  in  law  the  occupation  of  the  whole ;  Rex 
v.  Dilcheai  (8).  If,  therefore,  the  occupation  by  the  mere 
having  goods  in  the  house,  the  animtis  revertendi  not 
being  negatived,  is  sufficient  to  constitute  occupation  for 
the  purposes  of  the  Reform  Act,  a  fortiori^  the  occupation 
proved  in  this  case  must  be  sufficient.  Furniture,  plate, 
linen,  &c.  are  left  in  the  house ;  the  intention  on  the  part 

(1)  9  Ad.  &  Ell.  626 ;  1  Per.  &  D.  497. 

(2)  "  On  the  QttaliJicalioM  and  Hegistration  of  Parliamentary  EUclors" 
p.  151.  (3)  9  B.&C.  176. 
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184S.  of  the  voter  of  returning  is  indisputable;  actual  use  of 
the  portion  of  the  house  retained  by  him  is  abundantly 
proved,  in  the  case  of  the  bed  room  and  the  vegetables 
from  the  garden ;  and,  finally,  the  important  fact  of  his 
leaving  a  servant  in  the  house,  during  his  temporary  ab- 
sence,  to  take  care  of  it.  No  case  of  constructive  occu- 
pation can  possibly  be  stronger. 

It  does  not  appear  that  the  question  of  what  amounts 
to  an  occupation  within  the  meaning  of  the  S7th  section 
of  the  Reform  Act,  has  yet  been  fully  considered,  or  di- 
rectly decided  by  any  former  Committee.  In  Le^^ 
caseiW  however,  the  question  arose  before  this  Com- 
mittee. In  that  case,  part  of  the  premises  for  which  Lee 
was  registered,  and  for  which  he  voted,  was  occupied  by 
his  daughter  and  her  husband,  but  without  any  specific 
agreement  as  to  the  terms  of  the  occupation.  The  fact 
of  there  being  here  an  express  agreement  as  to  the  dura- 
tion of  the  lodgers'  hiring,  and  the  amount  of  rent  paid 
by  them,  makes  no  essential  difference  between  the  cases. 
In  hee^s  case  it  was  conceded,  in  the  argument  against 
the  vote,  that  if  Wigginton  and  his  wife  were  mere 
lodgers,  the  circumstance  of  Lee's  remaining  in  occupa- 
tion of  a  part  of  the  premises  was  sufficient  to  give  him 
the  occupation  of  the  whole.  The  Committee,  by  their 
decision,  were  of  that  opinion.  And  they  were  right;  for 
it  is  a  most  important  matter  for  town  constituencies  that 
the  letting  of  lodgings  should  not  affect  the  occupation  of 
the  house  by  the  householder,  whether  tenant  or  owner, 
so  as  to  deprive  him  of  his  franchise.  This  consideration 
alone  is  sufficient  to  show,  beyond  a  doubt,  what  the  in- 
tention of  the  legislature  was,  in  leaving  the  word 
''  occupy,"  in  the  27th  section,  without  any  limitation. 
The  framers  of  the  act  must  have  intended  to  provide,  by 
a  large  and  liberal  construction  of  that  word,  for  the  fre- 

(l)  Ante.  p.  12. 
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quent  cases  of  underletting  of  parts  of  dwelling-houses,      18i8. 
which  in  point  of  law,  in  analogous  cases,  do  not  amount 
to  parting  with  the  legal  occupation. 

Mr.  Talbot  against  the  vote. — ^The  fact  of  the  voter 
being  rated,  assuming  that  fact  to  be  true,  is  no  certain 
test  of  his  occupying  the  premises.  It  is  necessary  that 
a  person  should  be  rated  for  the  purpose  of  being  regis- 
tered, but  the  circumstance  of  his  being  rated  is  not  con- 
clusive evidence  of  his  occupation.  The  question  whether 
the  voter's  occupation  was  interrupted  by  the  Wheelers 
coming  into  the  house,  has  been  argued  on  the  other 
side,  as  if  the  question  were,  whether  his  tenancy  were 
determined  or  not.  The  question  respects  the  occupa- 
tion, and  not  the  tenancy,  which  has  been  introduced 
merely  to  embarrass  the  question.  It  is  clear  one  person 
may  be  tenant^  whilst  another  may  occupy.  Mr.  Rogers, 
in  his  book  on  the  Law  of  Elections,  argues  that  tenancy 
cannot  be  considered  as  implying  occupation,  or  as  being 
the  same  thing  with  it.  Tenancy  is  the  right  to  lands 
and  tenements;  occupation  is  the  exercise  of  that  right  by 
actual  user.  It  would  be  a  confusion  of  things,  to  con- 
sider that  the  continuance  of  a  tenancy  necessarily  implies 
the  exercise  of  that  right,  or  is  identical  with  it(l).  Now 
the  question  here  is,  whether  the  voter  continued  to  oc- 
cupy: it  is  admitted  he  did  not  determine  his  tenancy. 
It  is  contended,  on  the  other  side,  that  he  had  a  con- 
structive occupation,  which  is  sufficient  to  answer  the  re- 
quisitions of  the  S7th  clause.  There  is  no  necessity  here 
for  contending  that  a  constructive  occupation  is  not  con- 
templated by  that  clause,  for  the  petitioner  rests  his  ob- 
jection to  the  vote  on  the  ground  that  there  was  no  occu- 
pation of  any  description  by  the  voter.  To  a  constructive 
occupation,  the  control  over  the  house  is  as  necessary,  as 
it  is  to  actual  occupation.     Lodgers,  legally  speaking,  are 

(I)  Rogers,  p.  181. 
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1842.  not  occupiers^  they  are  inmates  only  of  the  house,  and 
under  the  control  of  the  householder;  and  it  is  for  this 
reason  that  their  occupation  is  his  at  law.  The  doctrine 
on  this  point  is  fully  stated  by  Mr.  Roger8(l).  What  is 
essential  to  constructive  occupation  is  by  no  means  a  new 
question.  To  retain  this  vote,  would  be  to  decide,  that 
the  voter  had  the  control  over  his  house  whilst  in  the  oc- 
cupation of  the  Wheelers,  and  that  they  were  but  lodgers 
in  the  ordinary  sense  of  that  expression.  But  this  is  at 
variance  with  the  evidence,  which  shows  that  the  entire 
house,  with  a  mere  colourable  exception,  was  underlet  by 
the  Yoter  to  them  for  three  months  certain,  at  a  fixed 
rent.  During  this  time,  the  voter  was  frequently  at  Great 
Marlow,  but  never  exercised  any  act  like  occupying  the 
house;  on  the  contrary,  on  the  only  occasion  when  he 
slept  there,  it  was  with  the  express  permission  of  the 
Wheelers.  As  to  an  occupation  through  the  medium  of 
the  servant,  the  evidence  shows  she  was  let  with  the 
house.  There  was  some  bargaining  about  the  rent  to  be 
paid,  and  she  was  thrown  in  by  way  of  reduction.  The 
mode  of  retaining  the  bed-room,  closets,  and  cellar,  was, 
according  to  the  evidence,  a  severing  them  from  the  rest 
of  the  bouse;  they  were  locked  up,  and  no  longer  formed 
part  of  the  house.  It  was  the  same  as  if  a  wall  had  been 
built,  cutting  off  all  communication.  The  retaining  of  the 
garden  cannot  be  relied  on  by  the  other  side,  as  the  voter 
is  not  registered  for  it,  the  only  qualification  on  the  re- 
gister being  **  house,''  and  not  **  house  and  land,"  as  must 
have  been  the  case,  were  the  garden  included.  In  Lee's 
caiei^\  which  has  been  referred  to^  the  grounds  of,  the 
decision  of  the  Committee  are  not  known,  but  the  circum- 
stances of  that  case  are  distinguishable  from  the  present. 
Wigginton  had  no  other  occupation  than  that  of  his  wife; 
their  marriage  made  no  change  in  that  respect;  and  her 

(1)  Page  174.  (2)  Ante,  p.  12. 
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occupation  was  that  of  a  servant  or  member  of  her  father's     184^. 
family,  which  legally  is  that  of  the  father.     Nor  in  that 
case  was  any  rent  paid. 

After  deliberatioD,  the  Committee  decided  that  the  vote 
was  a  bad  vote.  Ajes^fonr:  Sir  J.  Y.  Buller,  Sir  W. 
Headicote,  Sir  H.  Campbell,  Sir  J.  Mordaunt.  Noes, 
three:  Mr.  Childers,  Mr.  Cowper,  Mr.  Power  (1). 


JOSEPH  HARPER'S  CASE.  March  is 

and  19. 

The   voter  was   registered    for   "  House   and   Land,  Where  the 
Pinckney's  Green,"  and  voted  at  the  election   for   Mr.  objected  to 
Hampden.    The  objection  taken  to  his  vote  by  the  sitting  ^'j^'^j^^® 
member  was,  that  his  name  was  improperly  inserted  in  oo  the 
the  register,  the  value  and  occupation  of  the  premises  the  voter 
for  which  he  was  registered  being  insuflScient.  properfy 

In  support  of  the  objection  before  the  Committee,  it  ^pw^ed  in 

^^  '  'the  register 

was  proved  by  William  Francis,  whose  name  was  on  the  by  the  re- 
overseers'  list  of  voters  for  1840,  that  he  duly  signed  a  Hster^;  and 
notice  of  objection  against  the  voter's  name  being  retained  ^'JJat^a*^" 
on  that  list;  that  the  witness  subsequently  appeared  be-  poticeofob- 
fore  the  revising  barrister  in  support  of  his  objection,  and  duly  signed, 
stated  the  grounds  of  such  objection,  which  were  the  same  ^^^^^  ®  ^'*' 
as  those  above  mentioned :  and  that  the  barrister  investi-  P^*'®?  '^■ 

fore  the  re- 
gated  and  came  to  a  decision  on  the  objection.     But  the  vising  bar- 
witness  could  not  prove,  nor  was  it  proved  in  any  other  supporiTof 
way  before  the  Committee,  that  the  notice  of  objection  JJoq^^^j' 
was  given  to  the  overseers,  as  required  by  the  47  th  sec-  that  the  bar- 

n  1       -n    n  A  TXiiet  canoe 

tion  of  the  Reform  Act.  to  a  decision 

Upon  the  counsel  for  the  sitting  member  proposing  to  Commituw 
iro  into  the  merits  of  the  objection,  the  counsel  for  the  '«»oJved  to 

**  "  ^  ...       proceed 

petitioners  objected  that  the  Committee  had  no  jurisdic-  with  the  ob- 
jection to 
(1)  Minutes  of  Proceedings,  p.  5.  the  vote, 

though  it 
was  objected  that  it  did  not  appear  that  the  notice  of  objection  was  seived  on  the  overAeers, 
and,  consequently,  that  the  barrister  was  competent  to  come  to  a  decision. 
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184@,  tion  to  inquire  into  the  Yalidity  of  the  vote,  as  there  was 
not  sufficient  evidence  that  it  had  been  the  subject  of  the 
legal  decision  of  the  revising  barrister,  it  not  appearing 
that  the  forms  for  bringing  it  before  him  had  been  com- 
plied with.  The  arguments  which  took  place  on  this 
question  are  embodied  in  the  arguments  on  a  similar 
point  in  the  case  of  Michael  Redmond  {I),  where  the 
question  was  discussed  at  greater  length. 

The  Committee  resolved  that  the  counsel  for  the  sitting 
member  should  proceed  with  their  objection  to  the  vote. 
Ayes,  4 ;  Sir  J.  Y.  BuUer,  Mr.  Childers^  Sir  H.  Campbell, 
Mr.  Power.  Noes,  3  ;  Sir  W.  Heathcote,  Mr.  Cowper, 
Sir  J.  Mordaunt(S). 


M«rcAi9.  MICHAEL  REDMOND'S  CASE. 

The  voter  was  registered  for  "House,  Yard,  and 
Premises,  near  Temple  Mills,"  and  voted  at  the  election 
for  Mr.  Hampden  and  Mr.  Williams.  The  objection 
now  taken  to  his  vote  was,  that  his  name  was  improperly 
inserted  in  the  register,  1st,  For  that  the  premises  for 
which  he  was  registered  were  not  of  sufficient  value;  2nd\y, 
For  that  he  had  not  occupied  them  as  owner  or  tenant ; 
Srdly,  For  that  he  had  not  occupied  within  the  borough  of 
Great  Marlow  any  sufficient  house,  warehouse,  counting- 
house,  shop,  or  other  building,  to  entitle  him  to  be  on  the 
register;  4thly,  For  that  he  had  not  duly  paid  the  poor 
rates  payable  in  respect  of  the  premises  for  which  he  was 
registered ;  and,  5thly,  For  that  he  was  not  duly  rated 
for  them. 
Where  the  In  support  of  the  objection,  it  was  proved  before  the 
objected  to  Committee  by  William  Francis,  whose  name  was  on  the 
before  the     overseers'  list  of  voters  for  the  parish  of  Great  Marlow  in 

ComiDittee 

on  the         1840,  that  he  duly  signed  a  notice  of  objection  to  the 


(1)  The  next  case. 


(2)  Minutes  of  Proceedings,  p.  6. 
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overseers^  against  the  voter's  name  being  retained  in  their     1842. 
list;  that  he  appeared  before  the  revising  barrister  to  ground  that 
support  such  objection,  and  that  the  barrister  came  to  a  ^«  *<><«'*> 

«      •  •  •         rn,  •  •  •  Mine  was 

decision  on  it.  The  witness  was  about  to  state,  in  answer  jmproperiy 
to  a  question  put  to  him,  what  were  the  grounds  of  his  Ibrregister 
objection  before  the  revising  barrister,  when  by  th«  re- 

^  o  »  vising  bar- 

Mr.  Serjt.  Merewether  objected  that  the  sitting  mem-  rister ;  and 

ber  was  not  in  a  situation  to  go  into  such  evidence  at  U^lta^^* 
present  There  was  no  proof  that  any  list  of  the  names  ,"^!^*^;^ 
of  the  persons  objected  to  at  the  registration  of  1840  was  daiy  signed, 
fixed  by  the  overseers  on  the  church  and  chapel  doors  of  jector  ap- 
the  parish,  in  the  manner  and  at  the  times  provided  for  j^  the  bar- 
by  the  47th  section  of  the  Reform  Act.     There  was  no  ri»^«""»p- 

^  port  of  his 

proof,  consequently,  that  the  voter's  name  was  included  objection, 

in  such  a  list,  without  which  the  revising  barrister  had  no  barrister 

authority  to  entertain  the  objection  made  by  Francis.  dSHonon 

The  jurisdiction  of  the  Committee  in  this  case  must  rest  H ;  the  Com- 

entirely  on  the  60th  section  of  the  Act,  by  which  a  sitting  solved  to 

member,  in  defending  his  return,  may  impeach  the  cor-  1^^^  ^^^ 

rectness  of  the  register  by  proving  that,  in  consequence  of  jfction  to 

the  decision  of  the  revising  barrister,  the  name  of  the  thovgh  it 

voter  was  improperly  retained.     But  the  decision  of  the  la^at  it ' 

revising  barrister  must  mean  his  decision  legally  come  to,  ^^,°J2at^* 

and  its  legality  must  depend  upon  the  case  he  is  called  the  voter's 

upon  to  determine  being  brought  before  him  in  the  man-  inserted  in 

ner  and  with  the  forms  prescribed  by  the  Reform  Act.  obteclions 

Unless  those  preliminary  forms  are  complied  with,  the  ™a<leoutby 

revising   barrister  had  no  jurisdiction,   and   if  he  had  seers,  and, 

no  jurisdiction,   this  Committee  can  have  none.     The  ^y°^"the* 

ultimate  foundation  of  the  jurisdiction  of  the  Committee  ^Vs"com- 

being  the  strict  observance  of  the  procedure  established  pe^Qt  to 

come  to  a 
by  the  Reform  Act  for  bringing  the  cases  of  disputed  decision(i}. 

qualification  of  voters  before  the  revising  barrister.     It  is 

important  to  attend  to  the  provisions  of  the  Reform  Act 

in  this  respect,  as  they  are  framed  with  the  most  manifest 

(1)  ^e  Harper* $  ecu,  ante,  p.  25. 
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1842.     intention  of  excluding  fraud  in  the  making  of  the  register 
by  the  overseers  and  other  officers,  whether  ministerial  or 
judicial.     By  the  44th  section  it  is  enacted,  that  the  over- 
seers shall  on  or  before  the  Slst  July,  in  every  year,  make 
out  a  list  of  all  persons  entitled  to  vote ;  the  names  of  each 
person  to  be  stated  at  length,  and  the  nature  of  his  qua- 
lification to  be  specified.      The  overseers  are   further 
required  to  sign  this  list,  to  have  copies  of  it  printed, 
and  to  fix  such  copies  on  the  doors  of  all  the  churches 
and  chapels  in   their  parish  on  the  two  first  Sundays 
in  August.    The  overseers  are  moreover  to  keep  a  true 
copy  of  such  list  to  be  perused  by  any  person,  without 
fee,   at   reasonable    hours  during  the  first  two   weeks 
after  its  being  made  out.    The  legislature,  in  the  ve.ry 
first  step  of  the  composition  of  the  register,  has  taken 
the  most  minute,  as  well  as  effectual,  precautions  to  ex- 
clude fraud  on  the  part  of  the  overseers,  by  giving  the 
list  of  voters  made  out  by  them,  and  which  when  duly 
corrected  becomes  the  register,  every  possible  degree  of 
publicity.     By  the  47th  sect,  every  person  whose  name  is 
omitted  from  such  list,  and  who  shall  claim  to  be  inserted 
therein,  shall  give  a  notice  to  the  overseers  according  to 
the  prescribed  form,  on  or  before  the  24th  of  August ;  and 
any  person  may  be  objected  to,  as  having  been  improperly 
inserted  in  such  list,  by  a  notice,  the  form  of  which  is  given 
by  the  Act,  by  any  other  person  on  the  list,  on  or  before 
the  same  24th  August.     And  in  order  that  the  overseers 
shall  have  no  opportunity  of  suppressing  such  notices,  or 
otherwise  clandestinely  misdealing  with  them,  it  is  pro- 
vided, by  the  same  section,  that  they  shall  cause  lists  of 
such  notices  of  claims  and  objections,  respectively,  to  be 
fixed  to  the  doors  of  all  the  churches  and  chapels  in  their 
parish  on  the  two  Sundays  next  preceding  the  15th  day 
of  September,  and  shall  keep  copies  of  such  lists  for  the 
inspection  of  all  persons,  without  fee,  at  reasonable  hours 
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during  tbe  ten  days  preceding  the  same  15th  September.  184S. 
The  object  of  giving  publicity  to  the  lists  of  persons  en- 
titled to  vote»  and  of  those  objected  to,  is  obvious.  If  tbe 
list  of  persons  entitled  to  vote,  vi^bicb  is  the  foundation  of 
the  re^ster,  were  not  exposed  to  the  unrestricted  inspec- 
tion of  the  public,  overseers  would  be  in  a  position  to 
practise  the  grossest  frauds  on  the  constituency.  The 
class  of  life  and  mode  of  appointment  of  these  officers 
afford  no  security  against  such  an  abuse  of  their  autho- 
rity ;  but  the  publicity  given  to  the  making  of  the  register 
is  the  surest  of  all  methods  for  preventing  any  undue 
dealing  with  iU  The  same  observation  applies  to  every 
stage  in  the  proceedings  connected  with  it,  with  equal 
force.  If  the  objections  are  kept  in  the  secret  possession 
of  the  overseers,  by  their  ombsion  to  publish  the  list  of 
them  as  reifuired  by  the  Reform  Act,  no  person  objected 
to  would  have  any  intimation  of  that  step  being  taken 
against  him,  previously  to  the  registration.  The  danger 
would  therefore  arise  of  his  being  rejected  by  the  revising 
barrister,  without  his  having  an  opportunity  of  answer^ 
ing  the  objection.  Although  publicity  be  given  to  tbe 
first  list,  and  its  correctness  thereby  secured,  tbe  advan- 
tage so  given  would  be  entirely  defeated,  were  it  allowed 
to  the  overseers  to  bring  objections  to  light  at  the  revision 
court  for  the  first  time.  Tbe  list  of  voters  might  be  so 
altered  at  the  reviuon,  as  hardly  to  contain  one  of  the 
names  it  originally  comprised.  The  provision  made  by  the 
legislature,  for  publishing  the  lists  of  objection,  rests  upon 
grounds  equally  strong  with  those  for  enforcing  a  pub- 
lication of  the  overseers'  lists  of  persons  entitkd  to  vote. 
It  is  also  important  to  observe,  that  by  the  50th  section  of 
the  Reform  Act  there  is  a  fiirther  security  given  that  no 
secret  or  collusive  objection  shall  be  made  to  any  name  on 
the  overseers'  list,  as  it  expressly  enacts  that  the  revising 
barrister  ^'  shall  retain  on  the  list  of  voters  the  names  of 
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104/2,  &U  persons  to  whom  no  objection  shall  have  been  made  in 
the  manner  hereinbefore  mentioned  ;•*  and,  by  the  proviso 
to  the  same  section,  it  is  declared,  **  that  no  person's  name 
shall  be  expunged  from  such  lists  unless  such  notice  (of 
objection)  shall  have  been  given  as  is  hereinbefore  re- 
quired." This  at  once  shows  that,  without  u  notice  of 
objection  having  been  duly  given,  a  proceeding  antecedent 
to  the  list  of  objections  being  made  out,  the  revbing  bar- 
rister has  no  jurisdiction ;  and  it  follows  therefore,  from 
the  earlier  steps  being  essentially  necessary  to  clothe  him 
with  that  authority,  that  all  the  subsequent  ones  must 
also  be  necessary  to  support  it.  The  notice  of  objection 
is  a  notice  to  the  overseers,  not  to  the  person  objected  to : 
the  only  information  he  receives  from  that  notice,  is  from 
the  list  of  objections.  Now  it  cannot  be  contended  that 
the  Reform  Act  makes  the  first  proceeding  necessary  to 
the  jurisdiction  of  the  revising  barrister,  and  not  the 
second,  when  the  second  is  of  equal,  if  not  of  superior 
importance,  for  preventing  fraudulent  dealing  with  the 
register.  In  Harper's  case{\),  the  Committee  certainly 
resolved  that  it  had  jurisdiction  to  review  the  decision  of 
the  revising  barrister,  although  there  was  no  proof  that  the 
notice  of  objection  was  duly  given  to  the  overseers ;  but 
in  the  present  case  the  point  is,  that  the  overseers,  by  not 
publishing  a  list  of  objections,  never  gave  notice  to  the 
voter  that  notice  of  objection  was  given  to  them.  Harper, 
so  long  as  he  had  notice  from  seeing  his  name  in  the  list 
of  objections,  might  have  appeared  before  the  revising 
barrister  and  objected  to  his  vote  being  discussed,  inas- 
much as  there  had  been  no  notice  of  objection  given  to 
the  overseers,  and  then  no  mischief  would  have  taken 
place  by  his  vote  being  adjudicated  upon  improperly ;  but 
in  the  present  case  the  revising  barrister,  as  no  list  of  ob- 

(1)  AnU,^.  25. 
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jections  was  published,  might  have  decided  against  the  1842. 
voter's  right  to  be  on  the  register,  without  the  voter  having 
any  intimation  of  such  a  proceeding  taking  place,  till  it 
was  too  late.  To  say,  the  voter  might  have  come  to  a 
Committee  of  the  House  of  Commons  to  have  reversed 
the  decision  of  the  barrister,  on  the  ground  of  his  having 
no  notice,  is  to  beg  the  question,  for  that  he  could  not  do 
unless  the  barrister  had  jurisdiction.  '  Unless  therefore 
the  revising  barrister  has  jurisdiction  to  revise  the  over- 
seers' lists,  notwithstanding  no  list  of  persons  objected  to 
was  duly  made,  this  Committee  cannot  inquire  into  the 
qualification  of  the  voter,  as  it  was  never  legally  the  sub- 
ject matter  of  a  decision  by  the  barrister.  To  assume 
that  the  publication  of  the  list  of  objections  is  not  neces- 
sary to  give  the  revising  barrister  jurisdiction,  is  to  over- 
look the  policy  of  all  the  provisions  «of  the  Reform  Act 
for  making  out  and  completing  the  register,  the  giving  the 
fullest  notice  to  every  one  interested. 

In  Harper's  case  the  decision  of  the  Ripon  Committee 
on  Snawden's  vote  (1)  was  cited  by  the  other  side,  show- 
ing that  that  Committee  thought,  the  mere  fact  of  Snow- 
den's  vote  baring  been  the  matter  of  discussion  before 
the  revising  barrister,  brought  it  within  their  jurisdic- 
tion. If  that  case  is  to  be  understood  in  the  way  it  was 
sought  to  be  used  in  Harper's  case^  it  leads  to  this  ex- 
treme conclusion,  that  any  discussion  before  the  revising 
barrister,  accidental  or  otherwise,  on  a  name  in  the  over- 
seers' list,  is  sufficient  to  give  a  Committee  jurisdiction  at  a 
subsequent  period  to  inquire  into  and  determine  the  right 
of  that  person  to  be  on  the  register ;  and  therefore  that 
such  Committee  might  expunge  from  the  register  the 
name  of  a  person  which  the  revising  barrister  had  not 
the  power  to  strike  out :  for  the  language  of  the  50th  sec- 

(1)  P.  &K.203j  C.&R.292. 
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1843.  tion,  and  of  its  proviso,  is  express  on  that  point,  tliat  the 
revising  barrister  ''shall  retain''  and  "  shall  not  expunge" 
(for  both  expressions  are  used  as  if  to  secure  the  utmost 
degree  of  certainty),  the  name  of  every  person  not  ob- 
jected to  in  manner  and  form  provided  for  by  the  Reform 
Act.  And  in  Snowden's  case  it  must  be  supposed  that 
.the  Committee  actually  exercised  that  jurisdiction,  if  the 
meaning  contended  for  is  to  be  given  to  the  reported  deci- 
sion. That  case  cannot  therefore  be  relied  on  as  showing 
that  the  mere  discussion  before  the  revising  barrister  gives 
a  Committee  jurisdiction.  The  words  of  the  6()th  section 
of  the  Reform  Act  moreover,  from  which  alone  a  Com- 
mittee derives  its  jurisdiction,  give  an  appeal  from  the 
decision  of  the  revising  barrister :  which  is  agreeable  to 
common  sense ;  for  there  cannot  be  an  appeal  from  a  dw« 
eutsion  before  him^  the  expression  used  in  the  resolution 
of  the  Ripon  Committee.  Snotoden's  case  therefore,  as 
an  authority  for  dispensing  with  proof,  before  a  Commit- 
tee, of  the  due  observance  of  the  forms  required  by  the 
Reform  Act  in  the  making  objections  before  the  revising 
barrister,  is  not  to  be  regarded.  Much  less  is  it  to  be 
considered  as  an  authority  for  dispensing  with  the  im- 
portant form  of  publishing,  in  the  manner  prescribed  by 
the  Reform  Act,  the  objections  made  to  persons  in  the 
overseers*  list  of  voters.  As  there  is  no  evidence  at  pre* 
sent  before  the  Committee  that  the  voter's  name  was  in- 
cluded in  any  published  list  of  objections,  it  does  not 
appear  that  the  revising  barrister  had  any  jurisdiction  to 
go  into  any  such  objection,  and  the  other  side  conse- 
quently cannot  give  evidence  as  to  what  took  place  before 
him. 

Mr.  Austin. — It  may  be  conceded,  in  this  case,  that  the 
revising  barrister  has  no  authority  to  expunge  the  name 
of  any  person  from  the  overseers'  list  of  voters,  or  even 
to  investigate  his  quaKfication,  unless  due  notice  of  objec- 
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tion  has  been  given,  or  unless  a  list  of  objections  has  been  184£* 
duly  published,  in  the  manner  pointed  out  by  the  Reform 
Act.  The  question  before  the  Committee  is,  whether 
they  will  not  be  satisfied  that  such  notice  was  given  and 
Ust  published,  without  its  being  proved  before  them,  from 
the  fact  of  the  revising  barrister  having  come  to  a  formal 
decision  upon  the  qualification  of  the  voter.  That  is  the 
only  question  for  them  to  consider.  The  object  and  im- 
portance of  the  forms  provided  by  the  Reform  Act  are 
admitted  to  the  full  extent  insisted  on,  but  they  are  foreign 
to  the  question  to  be  now  determined.  It  is  abundantly 
shown  by  the  argument  in  support  of  the  vote,  that  the 
revising  barrister  cannot  adjudicate  upon  the  right  of  a 
person  on  the  overseers'  list  of  voters  to  remain  on  that 
list,  if  the  forms  pursued  in  objecting  to  such  person's 
qualification  are  not  strictly  pursued.  Twice,  in  the  same 
section  of  the  Reform  Act,  the  revising  barrister  is  pro- 
hibited from  erasing  the  name  of  such  person  from  the 
OTcrseers'  list,  unless  under  such  circumstances.  First,  he 
is  enjoined  to  retain  it ;  secondly,  he  is  enjoined  not  to 
expunge  it ;  unless  an  objection  has  been  taken  in  the  pre- 
scribed manner.  Moreover,  though  he  is  not  expressly 
commanded,  he  has  an  authority,  implied  in  every  line 
of  that  section,  to  inquire  and  satisfy  himself  that  every 
form  has  been  duly  complied  with,  for  raising  objections 
before  him.  If  therefore  the  Committee  find  that  the 
revising  barrister  did  investigate  the  vote  now  under  dis- 
cussion, and  did  come  to  a  decision  on  it,  is  not  the  in- 
ference irresistible  that  he  was  satisfied  that  the  objection 
had  been  taken  in  due  form?  Is  the  contrary  to  be  pre- 
sumed, that  the  revising  barrister,  notwithstanding  the 
repeated  injunctions  contained  in  the  section  detailing  his 
duties,  deliberately  violated  its  provisions  ?  That  is  not 
the  presumption  of  common  sense,  since  common  sense 
has  been  appealed  to ;  moreover,  it  is  not  the  presump- 

YOL.  I.  D 
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1842.  tion  of  law.  There  is  no  more  certain  rule  of  evidence 
than  that,  in  the  case  of  the  acts  of  an  official  person,  a 
presumption  always  exists  in  favour  of  their  due  execu- 
tion. In  such  cases  the  maxim,  omnia  prasumunfur  riti 
acta,  is  always  applied. 

But  the  Committee  is  sitting  as  a  court  of  appeal  as  to 
questions  decided  by  the  revising  barrister,  and  with  rela- 
tion to  it,  therefore,  the  revising  barrister's  must  be  re- 
garded as  an  inferior  court.  As  an  appellate  jurisdiction, 
the  Committee  can  only  entertain  the  questions  discussed 
and  determined  by  the  inferior  court.  That  must  be  ad- 
mitted from  the  very  relation  in  which  an  inferior  court  and 
a  court  of  appeal  stand  to  one  another.  That,  moreover, 
has  been  the  decision  of  numerous  Committees,  and  it  is  the 
principle  upon  which  rests  the  long  fixed  practice  of  Com- 
mittees, of  not  opening  the  English  register.  The  Clon- 
mel  Commiiiee (I);  the  New  Sarum,  in  Burfoots  case(Z) ; 
the  Monaghan,  in  APCqffrey's  case  (8);  the  Rochester,  in 
Wilde's  case  (4):  the  Monmouth,  in  WeUs's  ease{5):  the 
Carlow  County,  in  Byrne^s  caseifi);  and  the  Reading,  in 
Iron*s  ease  (7),  are  in  point.  Some  Committees  have  gone 
so  far  as  to  refuse  to  hear  other  evidence  than  that  produced 
before  the  revising  barrister,  so  strictly  did  they  regard 
themselves  as  mere  courts  of  appeal ;  and  without  doubt 
their  determination  proceeded  on  the  correct  view  of  the 
theory  of  an  appellate  jurisdiction.  It  is  one  amongst  the 
many  very  valuable  observations  of  Mr.  Elliott,  in  his 
Treatise  on  the  Registration  of  Electors,  when  speaking 
of  the  60th  section  of  the  Reform  Act,  **  that  the  register 
can  only  be  impeached  by  its  being  shown,  that,  in  conse- 
quence of  the  decision  of  the  barrister,  the  name  of  some 

(1)  P.  fit  K.  427  i  C.  fie  R.  464.  (6)  K.  fie  O.  412. 

(2)  P.  fie  K.  268  J  C.  fie  R.  322.  (6)  Ibid.  469. 

(3)  K.  fie  0.31.  (7)  F.  fie  F.  666. 

(4)  IMd.  76. 
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person  was  improperly  inserted  or  retained  in>  or  expunged  184S. 
from^  such  regbter.  Now  unless  a  Committee  confine 
itself  to  the  same  objections  and  the  same  evidence  as 
was  offered  before  the  barrister,  it  is  certainly  impossible 
for  them  to  say  whether  he  decided  properly  or  impro- 
perly." The  Committee  therefore  can  have  no  authority 
to  entertain  or  decide  questions,  though  lying  within  the 
jurisdiction  of  the  revising  barrister,  which  did  not  arise 
before  and  were  not  adjudicated  by  him,  and  such  is  the 
established  practice.  But  the  other  side  is  now  calling 
on  the  Committee  to  break  through  this  practice,  and 
virtually  to  declare  that,  in  consequence  of  the  alleged 
omission  of  the  overseers  in  bringing  the  case  before  him, 
the  barrister  ought  not  to  have  decided  on  the  objection 
raised  to  the  voter's  qualification  at  the  revision  of  1840. 
But  that  alleged  ombsion  was  a  question  which  he  was 
competent  to  determine,  and  if  he  had  determined  it  the 
Committee  would  have  had  authority  to  consider  the  pro* 
priety  of  such  determination.  It  has  happened  several 
times  since  the  passing  of  the  Reform  Act,  that  the  de- 
cision of  the  revising  barrister  on  the  validity  of  a  notice 
of  objection,  which  is  a  question  of  procedure,  has  been 
the  subject  of  appeal  from  him  to  a  Committee  of  the 
House  of  Commons.  In  Cookson^s  case{l\  the  Petersfield 
Committee  went  into  the  question  of  the  propriety  of  the 
revising  barrister's  determination  upon  a  notice  of  objec- 
tion, and  overruled  his  decision.  The  same  thing  was 
done  by  the  Ripon  Committee  in  Snowden's  case  (2). 
The  Bedford  Committee  in  Flight's  case(8\  and  the 
Horsham  Committee  in  Baker's  case(A\  went  into  a 
similar  question,  and  confirmed  the  decision  of  the  revising 
barrister.  The  authority,  therefore,  of  the  Committee  to 
entertain  such  a  question,  is  not  at  all  denied ;  on  the  con- 

(1)  P.&K.46;  C.ficR.32.  (3)  P.  &K.  116;  C.  &  R.  44. 

(a)  P.  &  K.  208 ;  C.  &  R.  292.  (4)  K.  &  O.  272. 
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I84S.  trary,  it  is  strenuously  asserted.  But  it  is  dormaoty  if  the 
question  itself  is  not  raised  before  the  barrister ;  and  in 
the  present  case  it  was  not  raised^  at  least  it  must  be  so 
assumed^  as  the  other  side  have  failed  to  prove  that  it  was, 
and  it  was  quite  competent  for  them  to  have  done  so,  had 
such  been  the  fact.  Whatever  may  be  the  subject  on 
which  the  revising  barrister  decidesy  in  the  exercise  of  his 
judicial  functions,  whilst  revising  the  overseers'  list  of 
voters,  or  upon  the  preliminary  proceedings  by  which  a 
case  is  brought  before  him  for  adjudication,  such  decision 
may  be  appealed  from  to  a  Committee  of  the  House  of 
Commons.  On  the  other  hand,  when  no  such  decision  is 
made,  the  question  cannot  be  raised  before  a  Committee. 
If  it  were  raised,  the  Committee  could  not  determine  it  by 
way  of  appeal,  which  is  their  only  authority,  as  there 
would  be  nothing  to  appeal  from ;  and  the  Committee, 
therefore,  must  be  required  to  determine  it,  by  virtue  of 
some  original  jurisdiction  which  they  do  not  possess. 
March  21,  After  deliberation,  the  Committee  resolved,  *'that  they 
will  not  require  proof  of  the  overseers'  list  of  objections, 
unless  it  shall  appear  that  an  objection  was  taken  to  such 
list  before  the  revising  barrister;  or  (hat  the  revising  bar- 
rister adjudicated  without  the  voter  appearing  by  himself 
or  agent." 


Mere  co- 
lourable 
occupation 
as  tenant, 
is  not  suf- 
ficient to 
satisfy  the 
27th  section 
of  the  Re- 
form Act. 


It  subsequently  appeared  in  evidence  before  the  Com- 
mittee, that  Mr.  Williams  (one  of  the  sitting  members)  is 
the  owner  of  a  considerable  portion  of  the  parish  of 
Bisham,  part  of  the  borough  of  Great  Marlow,  and  has 
represented  the  borough  in  several  parliaments.  The 
voter  was  in  the  service  of  Mr.  Williams,  as  butler,  for  ten 
years  preceding  the  election  in  1841 ,  having  been  pre- 
viously, for  several  years,  in  the  service  of  Mr.  Williams's 
father  in  the  same  capacity.  Mr.  Williams's  agent  for 
his  Bisham  property  is  a  person  of  the  name  of  Field. 
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Somewhere  about  the  year  1835  or  1836  it  was  arranged  184^. 
between  Field  and  the  voter,  with  the  direct  privity  of  Mr. 
Williams,  that  the  voter  should  take  the  premises,  for 
which  he  was  registered  in  1840,  consisting  of  a  house, 
carpenter's  yard,  shop,  and  saw-pit,  and  two  gardens,  as 
tenant  to  Mr,  Williams,  for  the  express  purpose  of  enabling 
him  to  be  registered  as  a  voter  for  Great  Marlow.  Until 
1840  the  rent  was  10/.  lOs.  per  annum,  but  in  that  year 
it  was  raised  to  IS/.  I2s.  The  voter's  name  was  on  the 
register,  for  the  premises  in  question,  from  the  time  of  the 
arrangement  till  1840,  when  it  was  first  objected  to,  but 
the  objection  was  overruled  by  the  revising  barrister. 

For  some  years  prior  to  and  down  to  the  election  in 
1841,  Mr.  Williams  had  a  house  at  Btsham,  another  in 
town,  and  a  third  in  Wales,  all  of  which  he  occupied, 
residing  at  Bisham  and  in  town  during  the  parliamentary 
session,  and  in  Wales  during  the  autumn.  The  voter 
uniformly  accompanied  Mr.  Williams  from  one  house  to 
the  other,  always  being  resident  with  him.  The  voter 
was  a  single  man,  without  any  family,  having  no  occasion 
for  a  separate  dwelling,  there  being  at  Mr.  Williams's 
house  at  Bisham,  a  bed  room  and  the  regular  accommo- 
dation for  a  butler.  During  the  six  months  preceding 
the  registration  of  1840,  Mr.  Williams  and,  consequently, 
the  voter  were  residing  for  some  portion  of  the  time  at 
Bisham. 

Until  the  arrangement  for  the  voter's  taking  the  pre- 
mises in  question,  the  house  consisted  of  two  distinct  cot- 
tages, contiguous  and  under  the  same  roof,  and  occupied 
by  distinct  tenants.  At  the  time  of  or  just  before  the 
arrangement,  a  door-way  was  made  in  the  wall  separating 
the  cottages,  but  no  change  was  made  in  the  outer  doors, 
either  of  the  front  or  of  the  back  of  the  cottages.  Down 
to  the  time  of  the  revision  of  1840,  the  cottage  at  one  end 
of  the  house  was  inhabited  by  one  Smith,  employed  as  a 
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184^.  cowkeeper  on  Mr.  Williams's  property  at  Bisbam^  accord- 
ing  to  whose  testimony  it  appeared,  that  the  cottage  con- 
sisted of  two  rooms  on  the  ground  floor,  two  on  the  first 
floor,  and  an  attic;  that  he  hired  it  of  the  voter  as  a  weekly 
lodger,  at  1^.  6d.  a  week  (3/.  I8s.  a  year);  that,  when  he 
hired  the  cottage,  it  was  agreed  that  he  was  to  take  the 
whole  of  it,  but  that  the  voter  was  to  have  the  use  of  one 
of  the  bed  rooms  when  he  thought  proper,  and  that  the 
bed  in  that  room  belonged  to  the  voter;  that  the  witness 
(Smith)  had  a  wife  and  two  children,  and  that  he  some- 
times used  both  bed  rooms,  he  and  his  wife  sleeping  in 
the  voter's  bed  on  such  occasions,  without  asking  for  or 
obtaining  his  permission;  that  in  1840  and  I84I,  the  voter 
did  not  sleep  in  the  cottage,  except  that,  about  six  weeks 
before  the  election  in  1841,  he  slept  in  the  room  in  which 
his  bed  was,  two  nights  together,  and  that  on  one  of  the 
following  mornings  he  had  some  breakfast,  for  which  he 
paid  Smith,  and  that  he  had  not  slept  there  since ;  Smith 
also  stated,  that  he  always  had  the  key  of  the  outer  door  of 
his  cottage;  that  sometimes  he  paid  the  rent  to  the  voter, 
but  more  frequently  to  Field ;  that  all  the  furniture  in  the 
cottage,  except  the  voter's  bed,  belonged  to  him,  and  that 
there  was  a  bolt  on  each  side  of  the  door  in  the  wall  sepa- 
rating the  two  cottages.  For  four  or  five  years  before  the 
revision  in  1 840,  the  other  cottage  or  residue  of  the  house, 
which  consisted  of  two  rooms  and  a  wash-house  on  the 
ground  floor,  and  two  bed  rooms  on  the  first  floor,  was 
occupied  in  the  following  manner.  A  witness,  John  Sale, 
who  works  as  a  carpenter  for  Mr.  Williams,  stated  that 
he  and  his  wife  and  child  had,  at  the  voter's  request,  from 
time  to  time,  lived  in  it  some  times  for  months  together, 
to  look  after  and  take  care  of  it  for  the  voter;  that,  in  one 
of  the  rooms  on  the  ground  floor,  there  was  a  table,  and 
in  the  other,  a  pan  or  two,  a  stool,  and  a  cupboard,  and  in 
one  of  the  bed  rooms,  there  was  a  bed  and  bedstead,  and 
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a  chair,  all  of  which  articles  of  furniture  belonged  to  the  1842. 
▼oter ;  that  the  other  furniture  in  the  cottage  belonged  to 
the  witness;  that  neither  he,  his  wife,  nor  child,  ever  slept 
in  the  bed  room  in  which  the  voter's  bed  was  placed^  but 
occasionally  the  witness  allowed  a  friend  to  sleep  in  that 
room;  that  the  voter  never  slept,  eat,  or  drank  there,  or 
made  any  other  use  of  the  cottage.  One  of  the  two  gar- 
dens taken  by  the  voter  adjoined  the  house :  the  other  was 
a  quarter  of  a  mile  distant  from  it.  There  was  nothing  to 
show  that  the  voter.  Smith,  or  Sale,  ever  used  them,  but  it 
appeared  that  they  were  always  let  with  the  cottages.  The 
carpenter's  yard,  in  which  were  a  saw-pit,  and  shed  or 
shop  for  working,  appeared  to  have  been  uniformly  used 
by  Mr.  Williams,  from  the  time  the  premises  were  let  to  the 
voter.  According  to  Field,  who  was  called  in  support  of 
the  vote,  the  work  for  the  Bisham  property  was  done  in  the 
yard  and  shop;  the  saw-pit  was  used  in  the  course  of  that 
work,  and  the  workmen  engaged  there  were  employed  by 
him  for  Mr.  Williams;  and  he  always  regarded  Mr.  Wil- 
liams as  tenant  at  sufferance  to  the  voter.  There  was 
no  evidence  to  show  that  the  voter  ever  occupied  or  used 
the  carpenter's  yard,  shop  and  saw-pit,  except  that,  being 
in  the  habit  for  his  amusement  of  making  fishing-rods  and 
turning  snuff-boxes,  he  had  a  small  quantity  of  fancy 
wood  lying  in  the  yard. 

The  voter  was  rated  for  the  premises.  It  appeared, 
however,  from  the  collector  of  the  rates  for  1840  and  1841, 
that  he  had  not  applied  to  the  voter  for  the  rates,  but  had 
received  them  from  Field  in  a  lump,  together  with  the 
rates  due  from  Mr.  Williams,  Field,  and  a  person  who 
occupied  the  lodge  at  the  gate  of  Mr.  Williams's  park, 
and  that  such  rates  were  paid  by  a  check  of  Field's. 
Field,  on  the  other  hand,  stated,  that  the  voter  repaid  him 
the  amount  of  the  rates.  •  Field  also  stated  that  the  voter 
paid  the  rent  irregularly;  that  the  rent  of  1840  was  paid 
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184^.  in  February,  I84I,  and  the  rent  of  the  last  year  was  not 
yet  paid.  The  mode  of  paying  the  rateis,  and  the  irregu- 
larity in  the  payment  of  the  rent,  were  accounted  for  by 
Field,  by  the  frequent  absence  of  the  voter  from  Bisham. 

At  the  registration  of  1840,  the  voter  did  not  appear 
personally  in  support  of  his  vote,  nor  did  he,  as  appeared 
from  the  evidence,  at  the  registration  of  1841,  although 
objected  to.  But  it  was  suggested,  that  at  that  time  of  the 
year  he  might  be  with  Mr.  Williams  in  Wales. 

The  value  set  upon  the  entire  premises  by  the  valuer 
called  in  support  of  the  vote,  was  ISl.  lOs.  per  annum,  viz. 
8/.  lOs.  for  the  house,  U,  lOs.  for  the  gardens,  and  5/.  lOs. 
for  the  carpenter's  yard,  shop,  and  saw-pit.  One  of  the 
valuers  called  against  the  vote  valued  the  house,  without 
the  gardens,  carpenter's  yard,  &c.,  at  7/.  lOs. ;  the  other, 
at  8/.  The  garden  adjoining  the  house  was  valued  by 
one  of  them  at  1&.  or  IL 

Mr.  Williams,  who  gave  evidence  before  the  Committee, 
declined  to  state  what  wages  he  gave  the  voter,  on  the 
ground  that  it  was  exposing  his  private  affairs.  It  ap- 
peared, however,  that  the  voter  had  no  other  means  of 
livelihood. 
March  22.  Mr.  Serjt.  Wrangham  in  support  of  the  vote. — From 
the  course  of  the  evidence,  it  is  inferred  that  it  will  be 
contended,  that  the  circumstances  attending  the  voter's 
taking  and  holding  the  premises  constituting  his  qualifi- 
cation, are  such  as  to  deprive  him  of  his  vote.  It  will  be 
argued  that  those  circumstances  amounted  to  fraud,  that 
there  was  no  bona  fides  in  the  transaction,  and  conse- 
quently that  a  right  to  vote  did  not  legally  result.  If  such 
is  the  real  objection  to  the  vote,  it  should  have  been  pro- 
perly taken.  Amongst  the  five  objections  delivered,  there 
are  none  applicable ;  there  is  not  one  to  the  effect  that 
the  vote  is  a  manufactured  vote,  or  that  the  voter  procured 
himself  to  be  registered  by  fraudulent  or  illegal  means. 
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The  Committee  will  not  allow  the  other  side  to  travel  out     1842. 
of  the  objections  they  have  delivered  and  by  which  they 
must  abide,  the  late  statute  being  imperative  in  that  re- 
spect. 

Assuming  the  sole  object  of  the  voter  in  taking  the 
premises  in  question  to  have  been  to  obtain  a  vote  for 
Great  Marlow,  that  cannot  affect  his  legal  right  to  vote, 
provided  all  the  requisitions  of  the  Reform  Act  have  been 
complied  with.  If  he  duly  occupied  the  house  and  pre- 
nuses  for  which  he  is  registered,  and  for  a  sufficient  length 
of  time ;  if  they  were  of  the  required  value ;  if  he  were 
properly  rated,  and  paid  his  rates  at  the  prescribed  time, 
he  was  entitled  to  be  registered  in  respect  of  those  pre- 
mises, whatever  might  be  his  motive  for  taking  them.  To 
obtain  a  vote  \a  neither  an  illegal  nor  immoral  object,  and, 
provided  it  is  accomplished  by  legal  means,  it  cannot  be 
questioned. 

But  it  may  be  objected,  that  the  voter's  registered  qua- 
lification is  defective  in  some  essential  required  by  the 
Reform  Act.  If  so,  the  vote  may  be  attacked  on  any  of 
the  objections  delivered,  applicable  to  some  discoverable 
defect.  Objections  founded  on  a  want  of  rating,  or  the 
non-payment  of  rates,  may  be  thrown  out  of  the  question, 
as  no  evidence  was  given  on  those  points.  The  length 
of  time  the  voter  occupied  the  premises  was  not  touched 
upon  by  the  witnesses;  and  the  remaining  objections, 
therefore,  are  want  of  value  and  insufficient  occupation. 
It  is  shown  that  the  value  of  the  entire  premises  in  ques- 
tion is  considerably  above  10/.  per  annum.  If  the  value 
of  the  carpenter's  yard,  shop,  and  saw-pit  is  to  be  de- 
ducted, as  will  probably  be  contended,  the  value  of  the 
residue  of  the  premises  will  be  reduced  to  the  exact 
amount  required  by  law,  viz.  I0/«  But  that  can  only  be 
done  on  the  supposition  that  the  yard,  shop,  and  saw-pit, 
or  some  other  portions  of  the  premises,  were  not  in  the 
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184S.  voter's  occupation.  It  is  clear  that  be  hired  the  car- 
penter's  yard,  shop,  and  saw-pit  with  the  house  and  the 
garden  ;  they  were  in  the  same  take.  He  was  rated  for 
them,  and  paid  the  rates.  There  can  be  no  question  of 
his  occupying  the  yard,  shop,  and  saw-pit ;  he  occupied 
them  with  the  house ;  he  had  also  property  of  his  own  in 
the  yard,  which,  with  the  saw-pit,  he  occasionally  used. 
At  times,  when  he  had  no  occasion  for  the  use  of  that  part 
of  the  premises,  he  allowed  his  master's  bailiff  to  make  use 
of  them,  but  a  permissive  use  only.  The  voter  could 
require  Field  at  any  moment  to  leave  the  yard,  shop,  and 
saw-pit,  and  desist  from  any  further  use  of  them.  A 
tenant  may  allow  his  landlord  to  use  his  premises ;  there 
is  nothing  in  that  fact,  affecting  the  relation  of  landlord 
and  tenant,  as  long  as  the  tenant's  occupation  remains  un- 
touchedf  as  was  the  case  in  the  present  instance.  There 
is  no  pretence  for  saying,  that  the  voter  did  not  occupy 
this  part  of  his  qualification,  within  the  meaning  of  the 
27th  section  of  the  Reform  Act.  As  to  the  house  and 
garden,  the  evidence  of  the  voter's  occupation  is  com- 
plete. The  witness  Sale,  called  by  the  other  side  in  sup- 
port of  their  objections,  proved  that  he  was  employed  by 
the  voter  to  take  care  of  the  house  and  garden.  He  was 
there  as  the  voter's  servant,  and  the  voter  therefore  had 
a  constructive  occupation  by  that  person.  The  occupa- 
tion of  part  of  the  house  by  Smith  and  his  family,  was 
as  lodgers,  and  their  occupation  was  that  of  the  voter. 
There  is  no  reason  for  saying,  therefore,  that  one  part  of 
the  premises  is  to  be  separated  from  the  rest,  to  reduce 
the  value.  As  to  the  occupation  of  the  whole  house,  the 
evidence  is  much  stronger  than  in  Lees  ease (1),  whose 
vote  the  Committee  held  to  be  good.  As  to  the  occupa- 
tion of  the  entire  premises,  it  is  clear  that  the  voter  occu- 
pied them  as  tenant  to  his  master.    It  cannot  be  said  he 

(1)  AnU,  p.  12. 
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occupied  them  as  his  servant:  that  is  against  the  whole     1842. 
of  tlie  evidence.     There  is  no  ground  therefore  for  any 
one  of  the  objections  taken. 

Mr.  Austin  against  the  vote. — It  is  not  intended  to  call 
in  question  the  position  asserted  by  the  other  side,  that  a 
man  is  to  enjoy  all  the  benefits  legally  resulting  from  his 
occupation  of  premises,  amongst  others,  that  of  becoming 
a  registered  voter  for  such  premises,  although  that  were 
the  sole  object  of  hb  occupying  them.  All  that  is  con- 
tended is,  that  a  right  to  be  registered  to  vote  does  not 
arise  from  the  occupation  of  premises,  unless  such  occupa- 
tion is  a  complete,  bon&fide^  legal  occupation,  in  the  sense 
of  the  27th  section  of  the  Reform  Act.  By  that  section  the 
nature  of  the  occupation,  necessary  on  the  part  of  a  person 
to  be  registered  in  a  borough,  is  clearly  pointed  out  He 
is  to  ''occupy,  as  owner  or  tenant."  The  mode  in  which  he 
is  to  occupy,  as  owner  or  tenant,  any  particular  premises, 
must  depend  on  the  nature  of  such  premises.  {Per  Lord 
Denman,  Rex  v.  St.  Nicholas,  Rochester  ( 1) ).  A  house 
is  not  occupied  like  a  warehouse  or  land ;  but,  to  satisfy 
the  section  in  question,  each  kind  of  premises  must  be 
occupied,  as  it  is  occupied  by  an  owner  or  tenant.  There 
is  no  such  occupation  as  occupation  by  a  voter,  or  for  the 
purpose  of  being  registered  as  a  voter  merely.  Now  in 
this  case,  there  was  no  occupation  by  the  voter,  of  the 
premises  for  which  he  was  registered,  as  tenant;  of  course 
not  as  owner,  the  owner  being  Mr.  Williams.  All  the 
connection  that  the  voter  had  with  the  premises  was  ap- 
parent and  illusory,  though  he  attempted  by  certain  acts 
on  his  part  to  make  it  appear  substantial,  and  that  he  was 
the  real  bon&  fide  tenant  to  Mr.  Williams,  and  occupied 
the  premises  as  such  tenant. 

By  the  arrangement  between  Mr.  Williams,  Field,  and 
the  voter,  an  occupation  was  given  to  the  latter,  sufficient, 

(1)  6  B.  &  Ad.  226. 


I 

I 
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1842.  ^^  ^^^y  ju^g^^>  ^  entitle  him  to  be  registered  as  a  voter 
for  Great  Marlow,  but  there  was  no  adequate  real  bona 
Jlckf  occupation  by  him  as  tenant  of  the  premises.  There 
was  no  real  letting  of  the  premises  to  the  voter,  nor  was 
there  any  real  taking  by  him  as  tenant;  still  less,  was  there 
any  real  legitimate  use  made  of  them  by  him  in  that  cha- 
racter. One  cottage,  or  part  of  the  house,  was  occupied  by 
Smith,  an  agricultural  servant  of  Mr.  Williams;  the  other 
cottage,  or  residue  of  the  house,  was  occupied  by  Sale, 
the  carpenter  employed  by  Mr.  Williams  on  his  estate ; 
and  the  remaining  part  of  the  qualification,  the  carpenter's 
yard,  shop,  and  saw-pit,  was  occupied  by  Mr.  Williams 
himself.  The  premises  were  as  much  in  the  hands  of 
Mr.  Williams,  or  of  his  agent  Field,  after  the  arrange- 
ment with  the  voter,  as  they  were  before.  The  voter 
was  nominally  rated,  but  Field  paid  the  rates  in  a  lump 
with  those  of  Mr.  Williams ;  and  Field  received  Smith's 
rent.  The  carpenter's  yard,  shop,  and  saw-pit,  still 
continued  in  the  actual  beneficial  occupation  of  Mr. 
Williams;  for  all  the  carpenter's  work  for  the  Bisham 
property  was  done  there,  there  being  no  other  carpen- 
ter's yard,  &c.  on  that  estate.  The  voter,  in  the  mean- 
time, was  residing  in  his  master's  house  as  his  butler;  he 
had  no  other  business,  nothing  requiring  the  occupation 
of  a  carpenter's  yard  and  saw-pit;  he  had  no  family, 
nothing  making  a  cottage,  or  the  retention  of  a  room  in  a 
cottage,  necessary.  He  was  not  at  Great  Marlow  more 
than  the  third  of  a  year.  He  was,  moreover,  not  in  a 
condition  of  life  to  squander  money  in  hiring  premises, 
worth  15/.  10^.  a  year,  according  to  his  valuer's  evidence, 
without  any  return  of  any  kind,  either  in  money,  or  enjoy- 
ment by  actual  personal  occupation,  if  the  rent  paid  by 
Smith,  3/.  I8s»  per  annum,  be  excepted.  Against  these 
conclusive  facts,  it  is  pretended  that  the  voter  permitted 
bis  master  to  have  the  use  of  the  carpenter's  yard,  shop, 
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and  saw-pity  for  the  purpose  of  the  carpenter's  work  on  a      1842. 

large  estate,  about  which  work  many  hands  were  con- 

atantly  employed ;  and  that  Mr.  Williams,  the  possessor 
of  a  large  fortune,  availed  himself  of  such  permission.  It 
is  asserted  that  Mr.  Williams  let  off  to  his  butler  the 
carpenter's  yard,  shop,  and  saw-pit,  things  essentially 
necessary  for  the  management  of  his  estate,  there  being 
no  other  carpenter's  yard,  &c.  on  the  estate,  at  5L  lOs. 
per  annum,  and  then  had  the  full  and  uninterrupted  use 
of  them  gratuitously  by  the  permission  of  his  butler. 
That  is  a  statement  made  in  order  that  the  voter  may 
appear  to  the  Committee  to  have  an  occupation,  as  tenant, 
of  that  portion  of  the  registered  qualification.  As  to  the 
small  quantity  of  fancy  wood  in  the  yard,  belonging  to  the 
voter,  it  is  merely  colourable  and  illusory.  Then  as  to 
the  cottage,  or  that  separate  portion  of  the  house  occu- 
pied by  Smith,  it  is  pretended  that  he  is  a  mere  lodger, 
and  that  the  voter  has  the  occupation  of  it.  The  voter, 
to  furnish  evidence  of  occupation  by  himself,  slept  twice 
on  two  successive  nights  in  this  cottage  during  the  year 
preceding  the  election.  But  the  object  of  his  doing  so, 
obviously  was  to  manufacture  evidence  of  an  occupation ; 
that  was  the  intention  ;  the  sleeping  did  not  take  place  by 
him  by  virtue  of  his  being  an  occupying  tenant.  There 
was  no  bona  fides  in  his  sleeping  in  the  cottage;  it  was 
only  another  small  item  of  fraud  added  to  what  had  pre- 
ceded. The  whole  of  the  year,  the  cottage  is  in  the 
entire  occupation  of  Smith,  who  doubtless  is  really  the 
tenant  of  Mr.  Williams,  but  turned  into  the  lodger  of 
the  voter  at  the  arrangement  made  between  Mr.  Wil- 
liams, Field,  and  the  voter.  As  to  the  other  portion 
of  the  house,  or  the  second  cottage,  there  has  been 
no  sleeping  there  by  the  voter,  and  no  other  act  of  occu- 
pation by  him,  because  the  occupation  by  Sale  .as  his  ser- 
vant to  take  care  of  it  for  him,  is  relied  on.  But  this  is 
the  incredible  part  of  the  transaction.     It  is  contrary  to 
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1842.     common  sense  to  suppose  that  the  voter,  a  servant  in 
Mr.  Williams's  family,  should  allow  a  cottage,  alleged  to 
be  hired  by  him,  to  remain  without  any  use  for  several 
years  together,  for  which  he  is  pajring  several  pounds 
annually.     As  there  could  be  no  real  occupation  by  the 
voter  of  this  cottage,  from  his  situation  in  the  house  of 
Mr.  Williams,  it  was  necessary  to  resort  to  the  contrivance 
of  a  constructive  occupation,  and  Sale,  who  really  is  the 
tenant  of  Mr.  Williams,  as  he  is  in  his  employment,  was, 
in  consequence  of  the  arrangement  before  mentioned, 
turned  into  the  servant  of  the  voter,  to  take  care  of  the 
cottage  for  him.     For  each  of  the  three  portions  of  the 
qualification,  therefore,  a  different  stratagem  has  been 
resorted  to,  to  make  it  appear  that  the  voter  has  adhered 
to  all  the  requisites  of  the  27th  section  of  the  Reform 
Act.     But,  in  each  particular,  the  great  requisite  is  want- 
ing ;  there  is  no  real  occupation  as  a  tenant,  there  is  only 
that  colourable  and  pretended  occupation,  or  rather  those 
particular  dealings  with  the  premises,  by  the  voter,  Mr. 
Williams,  and  his  agent,  to  make  it  appear  to  the  revising 
barrister,  and  to  a  Committee  of  the  House  of  Commons, 
should  the  matter  come  before  them,  that  the  voter  was 
an  occupying  tenant.     But  the  real  substance  is  absent ; 
neither  the  voter,  nor  Mr.  Williams,  ever  intended  that 
there  should  be  any  occupation  as  a  tenant,  independently 
of  making  the  vote.    There  was  a  tenancy  in  form — and 
forms  were  adhered  to,  to  give  an  appearance  of  occupa- 
tion— but  the  whole  transaction  was  in  fraudem  legis. 
The  dry  forms  of  law  have  been  attempted  to  be  turned 
against  the  meaning  and  spirit  of  the  law  itself.     If  the 
letter  of  the  law  is  to  be  used  against  law,  it  must  be  done 
at  the  peril  of  him  who  tries  by  such  a  means  to  evade  it. 
If  he  fail»,in  the  minutest  requisite,  in  his  compliance  with 
the  dry  directions  of  the  law,  he  is  not  to  be  protected. 
In  the  present  case,  the  voter,  if  he  be  assumed  to  have 
established  an  occupation  of  Sale's  cottage,  through  the 
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medium  of  Sale,  for  it  is  against  every  probability  that  the  184^ 
circumstaDces  are  as  stated,  yet  he  has  established  no 
such  occupation  with  regard  to  Smith's  cottage,  and  the 
carpenter's  yard,  shop,  and  saw-pit,  as  will  be  shown  pre- 
sently. Of  these  two  portions  of  his  qualification,  the  voter 
has  not  made  out  even  a  dry  legal  performance  of  the 
conditions  of  occupation,  and  the  Committee  will  assume 
nothing  to  give  him  help.  He  will  be  visited  with  the 
full  consequences  of  the  slightest  omission.  The  objec- 
tion applicable  to  this  state  of  circumstances,  against  the 
vote,  is  the  one  delivered  by  the  sitting  member,  that  the 
voter  did  not  occupy,  as  owner  or  tenant,  the  premises  in 
respect  of  which  his  name  was  entered  in  the  register. 

Again,  if  it  be  assumed  that  the  original  taking  was 
bon&fidey  yet  the  vote  must  be  disallowed,  for  there  is  a 
deficiency  in  the  value  of  the  only  parts  of  the  premises 
actually  occupied  by  the  voter.  The  evidence  is  utterly 
at  variance  with  any  supposition  that  the  voter  occupied 
the  carpenter's  yard  and  saw-pit.  If  he  originally  hired 
it,  the  occupation  has  clearly  remained  for  every  possible 
purpose  in  Mr.  Williams.  If  this  portion  of  the  qualifi- 
cation is  struck  off,  it  will  reduce  the  value  of  the  rest  to 
10/.,  according  to  the  valuation  of  the  voter's  witnesses 
before  the  Committee,  which  cannot  be  implicitly  taken, 
under  the  circumstances  of  the  case,  as  to  the  real  value. 
The  mean  of  the  two  valuations  made  for  the  sitting 
member,  excluding  the  garden  at  a  distance  from  the 
house,  and  evidently  of  no  value,  as  it  b  not  used,  was 
8/.  I2«.  6cf.  Upon  this  evidence,  therefore,  the  vote  must 
be  disallowed.  But  the  evidence  clearly  shows,  that  there 
was  no  occupation  by  the  voter  of  Smith's  cottage,  to 
entitle  him  to  be  registered.  It  appeared  first,  that  the 
taking  of  the  cottage  by  Smith  was  not  the  mere  hiring  or 
taking  of  lodgings  in  the  voter's  house.  It  was  proved 
by  Smith  himself,  that,  when  he  hired  the  cottage,  it  was 
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I84S.  agreed,  that  he  was  to  take  the  whole  of  it>  but  that  the 
~  voter  was  to  sleep  in  the  bed-room,  whenever  he  thought 
proper.  The  bed-room  was  not  reserved,  there  was  an 
agreement  only  that  the  voter  was  to  sleep  there  when  he 
thought  proper,  a  mere  easement.  The  room  was  let  to 
Smith,  as  the  fact  of  his  using  it,  without  asking  for  or 
obtaining  leave  of  the  voter,  proves.  There  was  no  occu- 
pation, therefore,  of  that  room  by  the  voter,  and,  conse- 
quently, no  constructive  occupation  by  him  of  the  rest  of 
Smith's  cottage.  In  the  case  of  Barnes  (1),  the  voter  let 
his  house  as  furnished  lodgings  for  three  months,  reserv- 
ing a  sleeping  room  and  certain  closets  about  the  house, 
with  the  garden ;  the  reservation  was  bonajide^  for  it  was 
proved  that  Barnes  frequently  used  the  bed-room,  and  had 
vegetables  from  the  garden ;  Barnes  also  left  a  servant  in 
the  house  the  whole  of  the  time ;  yet  the  Committee  held 
he  had  parted  with  the  occupation  of  the  house.  More- 
over, in  this  case,  Smith  had  the  key  of  the  outer  door, 
which  was  wholly  under  his  dominion.  And  the  internal 
communication  between  the  two  cottages  being  practically 
closed  by  the  door  bolted  on  both  sides,  it  is  impossible 
to  consider  the  two  cottages  as  one  house,  or  to  say  that 
in  this  way  the  voter  had  the  occupation  of  Smith's  cot- 
tage, by  his  occupation  of  Sale's.  Even  assuming  them  to 
be  one  house,  yet,  from  the  circumstance  of  Smith  having 
the  control  over  an  outer  door,  distinct  from  the  outer 
door  belonging  to  the  part  in  the  occupation  of  the  voter 
through  Sale,  Smith's  portion  of  the  house  is  his  house, 
and,  if  a  burglary  were  committed  in  it,  would  be  so  laid 
in  the  indictment.  These  are  conclusive  reasons  against 
Smith's  cottage  being  considered  in  the  occupation  of  the 
voter.  And  the  value  of  that  part  of  the  qualification 
must  be  deducted,  together  with  that  of  the  carpenter's 
yard  and  saw-pit,  and  the  residue,  under  the  calculation 

(1)  Ant$,  p.  17. 
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most  faTOurable  to  the  voter,  will  not  be  sufficient  for  him     184&. 
to  retain  his  vote. 

After  deliberation  the  Committee  resolved,  "  that  the 
vote  of  Michael  Redmond  is  a  bad  vote."  Ayes,  4 :  Sir 
W.  Heathcote,  Mr.  Childers,  Mr.  Cowper,  Mr.  Power. 
Noes,  3:  Sir  J.  Y.  BuUer,  Sir  H.  Campbell,  Sir  J. 
Mordaunt  (1). 

Under  the  same  heads  of  objection,  the  names  of  Owen  A  witness 
Davis,  and  James  Cordery,  were  included  with  that  of  the  cross-ex- 

vnrpr  amioation 

^^^^'  ^  bequeslion- 

In  the  cross-examination  of  Field,  the  witness,  in  answer  ed  respect- 

iDg  the  call* 

to  questions  put  to  him,  said  that  the  votes  of  Davis,  iogornatare 
Cordery,  and  of  the  voter,  were  all  made  at  one  time.     He  menrofT 
was  then  asked,  "  What  was  the  occupation  of  Cordery?"  voter,  whose 
and  that  question  being  objected  to,  he  was  asked  whether  under  the 
"  Davis  was  not  Mr.  Williams's  huntsman  ?"  tion  of^tbe 

Mr.  Serjt.  Wrangham  objected  to  the  question,  on  the  ^J^tb^j^Jf' 
ground  that  the  vote  of  Davis  could  not  be  inquired  into  ence  to  his 
whilst  that  of  the  voter  was  under  consideration.   Although  ?ioa  to  be 
the  voter  hired  and  occupied  his  registered  qualification  ^gterV^' 
for  the  avowed   purpose  of  obtaining  a  vote  for  the  aj^^ough 

^      ^  °  ^  ^  the  circum- 

borough,  yet  if  he  has  duly  fulfilled  all  the  requisites  of  stance  to 
the   law,  his   right  to  vote  was  perfectly  indisputable,  question^ 
Assuming,  therefore,  Davis  and  Cordery  to  have  obtained  ^n^^ute^ 
votes  in  the  same  manner  as  the  voter,  it  can  have  nothing  fo  ^^^  proof 

,        .  -     ,  in  support 

to  do  with  the  voter.  of  the  ob- 

Mr.  Austin. — ^The  evidence  up  to  the  present  moment  {he^vahdity 
shows  that  the  voter's  qualification  was  manufactured  for  ^^  the  vote 

,7  actually 

the  sole  purpose  of  giving  him  a  vote.     The  argument  of  under  con- 
the  other  side  is,  that  a  man  has  a  right  to  manufacture  a  * 
vote.     But  that  is  a  point  to  be  discussed  in  the  present 
case  after  the  evidence  is  closed ;  and  in  order  to  raise 
that  point  properly  the  Committee  must  have  all  the  facts. 
(1)  Mioatea  of  Proceedings,  p.  vii. 
VOL.  I. — B.  A.  E.  C.  E 
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184S.  The  witness  said  that  the  votes  of  Davis  and  Cordery 
were  made  at  the  same  time  as  the  voter's.  The  question 
of  the  concoction  of  the  present  vote  will  be  much  more 
easily  settled^  if  all  the  circumstances  attending  the  making 
of  the  three  votes  at  once  are  disclosed.  The  fact  that 
the  voter  is  the  butler,  Davis  the  huntsman,  and  Cordery 
a  farming  servant  of  Mr.  Williams,  is  a  most  important 
ingredient  in  the  manufacture  of  those  votes,  throwing 
the  greatest  suspicion  of  illegality  over  the  whole  trans- 
action. 

Mr.  Serjt.  Wrangham. — There  is  no  question  of  manu- 
facturing votes  before  the  Committee,  there  being  no 
objection  delivered  that  is  applicable  to  such  a  question, 
and  it  cannot  therefore  be  raised;  and  it  is  a  decisive 
reason  for  the  question  not  being  put,  that  the  answer  is 
to  be  used  in  support  of  an  objection  that  cannot  be 
taken. 
The  Committee  did  not  allow  the  question  to  be  put 
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JAMES  GILES'S  CASE. 


Where  it 
was  proved 
that  the 
voter  yrzs 
rated  up  to 
and  in  De- 
cember, 
1840,  for 
the  register- 
ed premises 
in  which  T. 
resided,  the 
voter  living 
elsewhere ; 
and  that  in 
April,  1841, 
the  voter 
directed  the 
overseen  to 
put  T.'s 
name  in  the 
rate  for 


On  the  register  for   1840  the  voter  was  entered  as 
follows : — 


Nam«  of  Voter. 


360.  Giles  James, 


Natire  of  Qualification. 


Wittenton  Farm, 
House  and  Land. 


Street,  Laae,  or  other 

Place,  where  Property  is 

•itaate. 


Newlock. 


And  he  was  entered  on  the  poll  at  the  election^ 


62.  Giles,  James 


BailiiF«  Wittenton 
Farm. 


At  the  election  the  voter  voted  for  the  sittmg  member^ 
and  was  now  objected  to  by  the  petitioners  on  the  ground 
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that  he  had  quitted  the  premises  for  which  he  was  regis-     184@. 
tered  after  the  registration  and  before  the  election.  them,  add- 

Newlock  Cottage,  with  a  garden  attached,  is  in  Mid-  jj^Vuken^* 
menham  parish,  in  Great  Marlow.  and  the  voter  was  them  en- 

t>roly  on 

rated  for  such  cottage  in  the  rate  made  in  December,  himself;" 
1840,  but  not  in  any  subsequent  rate,  James  Thorpe  afte/the 
being  rated  for  it  in  the   next  rate,  viz.   May,  I84L  l^^^^^ 
Thorpe  had  lived  in  the  cottage  for  the  two  years  pre-  tion,  the 
ceding  the  election,  and  one  Johnson  for  a  year  or  two  declared  to 
preceding  Thorpe.     During  all  that  time  the  voter  lived  u^haThU* 
at  his  house  on  Wittenton  Farm,  which  he  occupied,  being  !°|?,T"j 
the  distance  of  two  fields  only  from  Newlock  Cottage,  to  another, 
both  being  in  the  same  parish.    He  was  not  rated  for  the  [^  ^J^  ^ 
house  or  farm  until  the  rate  made  in  December,  1841,  ?*^'j"^.*J 

'  'he  had  paid 

virhich  was  after  the  election.  his  rates  and 

It  was  in  evidence  before  the  Committee,  that  in  a  con-  st^Apni 
versation  between  the  voter  and  Johnson  an  overseer,  ^idleft****^ 
after  the  petition  was  presented,  the  voter  said  "  he  be-  \^^?? 
lieved  there  were  two  votes  only  that  were  bad,  his  own  (i84i);" 
and  Plumridge*8."     It  was  also  in  evidence  that  at  a  mUtee  held 
parish  meeting  in  April,  1841,  the  voter  told  one  of  the  ^^j*^ 
overseers  '*  that  he  (the  overseer)  was  to  put  James  evidence 
Thorpe's  name  in  the  rate   for   Newlock   Cottage,  he  pationof 
(Thorpe)  had  taken  it  wholly  and  entirely  on  himself."    A  ^'j^/^JJ^'^ 
witness  of  the  name  of  Clarke  stated,  that  he  and  one  '^ted,  to 

entitle  him 

John  Smith  had  a  conversation  with  the  voter  respecting  to  be  regis* 
the  petition  shortly  after  it  was  presented ;  that  in  the  ^^^  ^^ 
course  of  such  conversation  Smith  observed,  "  that  it  was  Jf^J^'f^^ 
a  good  thing  for  the  voter  that  the  scrutiny  was  aban-  having  de- 
doned,  otherwise  his  vote  would  be  struck  off,  as  his  name  such  occu. 
was  not  on  the  rate."   And  that  the  voter  replied,  "  he  had  ^1^"^^^' 
paid  his  rates  and  taxes  up  to  the  6th  April,  but  had  left  5^^^*°^* j 
the  premises  on  the  25th  March."    The  witness  stated 
that  thig  conversation  referred  to  Newlock  Cottage. 

b2 
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1842.  After  this  evidence  had  been  given,  Mr.  Serjt.  Mere- 
^jjgygjn  wether,  who  objected  to  the  vote  on  the  part  of  the  pe- 
objecUon  to  titioncrs,  informed  the  Committee  that  it  was  not  his 

a  vote  was  ,       , 

partly  gone  intention  to  proceed  any  further  with  the  objection.  The 
then  abaD-  petitioners  in  making  the  objection  in  the  first  instance, 
u?ro^  h^^*  had  been  misled  by  a  clerical  error  in  a  certified  copy  of 
mistakoiand  the  register. 

inittee  had  Whilst  the  learned  Serjeant  was  speaking,  it  was  an- 
fomai^r^  nounced  that  the  Speaker  was  at  prayers.  Upon  his 
lotion  re-      concludinff,  the  Chairman  stated  that  the  Committee  had 

spectmg  the  ^  /.  i  ■     .         i  i_ 

vote,  the  no  power  to  come  to  a  formal  resolution  that  the  vote  was 
aUowed  tISc  ^  S9^^  ^ot®>  the  House  being  met ;  but  that  they  would 
objection  to  ^^^^  ^j^^  fortaal  resolution  on  the  following  morning.    The 

be  re- open-  °  ^ 

ed  and  pro-   Committee  then  adjourned. 

ceeded  with 

About  an  hour  after  the  adjournment  of  the  Committee 
the  petitioners'  agent  sent  a  written  notice  to  the  agent  of 
the  sitting  member,  to  the  effect  that  it  was  the  intention 
of  the  petitioners  to  apply  to  the  Compiittee,  at  its  sitting 
on  the  following  morning,  to  re-hear  the  case,  and  also 
requiring  the  agent  of  the  sitting  member  to  retain  his 
witnesses  (if  any)  in  town,  to  enable  the  Committee  to  pro- 
ceed with  it. 
Marc/t  23.  On  the  following  morning,  at  the  sitting  of  the  Com- 
mittee, Mr.  Serjt.  Merewether  applied  to  be  allowed  to 
proceed  with  the  objections  against  the  voter,  which  he 
had  abandoned  on  the  previous  day.  He  made  this  ap- 
plication chiefly  on  a  personal  ground  relating  to  himself. 
He  had  been  misled  by  an  error  in  the  certified  copy  of 
the  register,  whilst  the  case  was  under  the  consideration 
of  the  Committee,  which  induced  him  at  the  moment  to 
abandon  the  objection.  The  nature  of  the  error  in  ques- 
tion, and  its  bearing  upon  the  circumstances  of  the  case, 
were  not  quite  accurately  brought  to  his  attention  till  after 
the  adjournment  of  the  Committee,  when  under  his  advice 
notice  of  this  appUcation  was  given. 

Mr.  Cockbum. — Committees  have  re-heard  cases  de- 
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pending  on  nice  arguments^  or  when  the  decision  involved  1842. 
very  important  consequences.  A  re-hearing  of  any  par- 
ticular case  has  never  been  allowed,  unless  it  was  to 
determine  some  leading  principle.  Mr.  Rogers  has  col- 
lected the  cases  on  the  subject  of  re-hearing  cases  after 
being  once  closed,  and  says  applications  of  this  kind  are 
listened  to  with  jealousy,  and  should  be  granted  cautiously 
and  sparingly,  if  indeed  they  ought  to  be  granted  at  all. 
He  then  goes  on  to  show  that  a  re-hearing,  in  the  few 
cases  in  which  it  has  been  allowed,  has  been  when  some 
important  general  principle  of  election  law  was  in  issue,  or 
when  a  large  class  of  voters  depended  upon  the  c|^ecision 
of  the  particular  case(l).  It  may  be  said  that  in  the 
present  instance  there  has  yet  been  no  formal  adjudication 
of  the  case,  and  that  it  is  not  therefore  finally  disposed  of. 
But  that  is  not  the  question,  for,  as  the  objection  was 
abandoned,  no  adjudication  of  the  committee  was  required. 
There  is  nothing  in  the  circumstance  of  the  Committee 
being  prevented  coming  to  a  formal  decision  yesterday, 
owing  to  the  Speaker  being  at  prayers.  That  does  not 
suspend  or  annul  the  effect  of  the  abandonment  of  the 
objection  made  by  the  other  side.  Suppose  the  objection 
had  been  expressly  abandoned  by  the  agent  of  the  peti- 
tioner, after  the  adjournment  of  the  Committee  on  account 
of  the  sitting  of  the  House,  or  after  a  formal  adjournment 
in  the  middle  of  the  day,  which  sometimes  takes  place, 
could  it  be  said  that  the  decision  of  the  Committee  was 
necessary  to  ratify  such  an  abandonment  ?  The  act  of 
abandonment  or  waiver  is  complete  of  itself,  and  when 
once  done,  the  operation  is  to  place  things  precisely  in  the 
same  state,  they  would  have  been  in,  if  the  circumstance 
abandoned  or  waived  had  never  occurred.  In  the  common 
law  courts  it  is  every  day's  practice  to  withdraw  or  aban- 
don a  notice  of  trial ;  the  parties  are  then  left  in  the  same 
state  as  if  no  notice  of  trial  had  ever  been  given.    The 

(I)  Rogers  oo  Committees,  p.  78. 
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1840.  notice  cannot  be  revived,  there  is  nothing  to  revive,  it  is 
utterly  and  entirely  gone.  In  the  present  case,  the  effect 
of  the  objection  to  the  voter  being  abandoned,  as  it  for* 
mally  was  yesterday,  is  that  there  is  no  objection  against 
him,  and  can  be  none  in  which  this  Committee  can  have 
any  jurisdiction.  By  the  late  Act  regulating  the  pro- 
ceedings of  Election  Committees  (4  8c  5  Vict.  c.  68,  s.  63) 
the  heads  of  objection  to  a  voter  must  be  left  with  the 
clerk  of  the  General  Committee,  not  later  than  the  after- 
noon of  the  sixth  day  next  before  the  day  appointed  for 
choosing  the  Committee  which  will  have  to  hear  and  decide 
the  ol^ection.  No  objection  therefore  can  be  entertained 
by  this  Committee  against  any  vote,  of  which  notice  was 
not  duly  given  to  the  clerk  of  the  General  Committee.  If 
after  notice  to  him  of  an  objection,  such  objection  is  aban- 
doned, it  is  as  if  no  notice  was  ever  given ;  it  cannot  be 
revived.  This  Committee  has  no  jurisdiction  to  revive  it, 
any  more  than  a  judge  at  nisi  prius  could  revive  a  notice 
of  trial  that  had  been  abandoned.  That  is  a  matter 
entirely  between  the  parties.  This  Committee  must  ad- 
here to  strict  rules  of  practice,  and  not  allow  them  to 
fluctuate  with  the  caprice  or  mistakes  of  parties.  The 
notice  given  of  this  application  has  no  effect  on  the  case ; 
a  party  having  abandoned  an  objection  cannot  afterwards 
retract  his  abandonment ;  if  he  were  allowed  to  do  so, 
there  would  be  no  longer  any  certainty  in  practice. 

Mr.  Serjt.  Merewether  was  stopped  by  the  Committee, 
who  resolved  that  the  case  of  James  Giles  might  be  further 
inquired  into(l). 

March  26.       Mr.  Serjt.  Wrangham,  against  the  vote. — Considerable 

confusion  has  arisen  in  this  case  from  the  over  accuracy 

of  the  overseers  in  making  out  the  list  of  voters.     They 

appear  in  the  first  instance  to  have  consulted  schedule 

(1 )  The  Committee  decided  on  grounds  personal  to  Mr.  Serjt.  Merewether ; 
consideiing  his  abandonment  of  the  objection  an  accident. 


OEBAT  MARLOW.  55 

(H.),  No.  3,  of  the  Reform  Act,  which  is  the  fonii  in     1842. 
which  lists  of  county  voters  are  prescribed  to  be  made 
out.    According  to  that  form,  assuming  the  voter  was  a 
county  instead  of  a  borough  voter,  his  description  would 
have  been  distributed  in  four  columns  as  follows : — 

Gilet,  James     |     Wittenton  Farm     |     Hoaae  and  Land     |     Newlock. 

the  second  column  containing  his  residence;  the  third  the 
nature  of  his  qualification ;  and  the  fourth  its  situation. 
The  overseers  supposing  these  particulars  necessary  to  be 
given  in  the  Kst  they  were  to  make  out  for  the  borough, 
were  doubtlessly  perplexed  when  they  turned  to  the  form 
of  the  borough  list  in  schedule  (L),  No.  1,  of  the  Act,  in 
which  there  are  but  three  columns,  viz. 

Name  of  Voter.  |  Nature  of  Qualification.  |  Street,  &c.  where  Property  situate, 

but  escaped  the  difficulty  by  thrusting  into  the  three 
colunms  the  information  intended  for  four,  and  on  the  re- 
gister the  voter  stands : — 

Giles,  James,     |     Wittenton  Farm,  House  and  Land.     |     Newlock. 

Wittenton  farm  has  been  described  by  the  witnesses 
to  be  the  voter's  residence,  wliich  is  not  required  to  be 
given  in  borough  lists  of  voters.  Rejecting  therefore  the 
words  '^  Wittenton  farm,''  as  mere  surplusage,  from  the 
second  column,  the  voter's  qualification  will  be  *'  house 
and  land,  Newlock,"  which  is  a  sufficient  and  proper 
deacription  of  Newlock  cottage,  with  the  garden  attached. 
This  being  the  correct  state  of  facts  with  respect  to  the 
register,  it  appears  that  the  voter  was  rated  for  Newlock 
cottage  in  1840,  and  gave  up  possession  of  it  at  Lady 
Day,  1841 ;  shortly  before  he  directed  the  overseers  to 
rate  Thorpe  for  it.  This  is  the  case  against  the  vote. 
On  the  other  side,  however,  it  will  probably  be  urged  that 
as  the  voter  was  not  in  possession  of  Newlock  cottage  at 
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184S.  the  time  he  was  registered^  the  objection  now  taken  should 
have  been  taken  before  the  revising  barrister,  and  that  not 
having  been  done  it  is  too  late  to  raise  it  now.  But  against 
this  supposed  state  of  things  it  is  to  be  observed  that  there 
is  the  express  declaration  of  the  voter  that  he  left  New- 
lock  cottage  on  Lady  Day,  1841  ;  and  there  are  also  the 
facts,  that  he  was  rated  for  it  so  late  as  Christmas,  1840^ 
and  that  Thorpe,  by  his  directions,  was  rated  for  the  same 
place  in  May,  1841.  A  change  therefore  took  place  in 
the  voter^s  interest  in  the  premises,  subsequently  to  the 
registration,  and  prior  to  the  election.  His  interest  at  the 
time  of  the  registration  must  be  assumed  to  have  been  of 
the  proper  description  to  entitle  him  to  be  registered. 
He  must  have  had  the  occupation  of  Newlock  cottage. 
Although  Thorpe  was  living  there  at  the  time  of  the  re- 
gistration and  for  two  years  before,  that  is  not  inconsis- 
tent with  the  voter's  occupation  for  the  purpose  of  regis- 
tration. Thorpe's  occupation  must  be  assumed  to  have 
been  the  voter's  occupation.  Actual  occupation  by  the 
voter  was  not  necessary,  he  was  not  required  to  reside  or 
be  personally  present  at  the  cottage ;  a  constructive  occu- 
pation was  all  that  was  requisite ;  and  that  again  is  con- 
sistent with  the  voter  living  at  Wittenton  farm.  This 
was  decided  in  Lee's  caseiX).  J^t  is  clear  that  Thorpe 
occupied  the  cottage  in  a  new  character  after  Lady  Day, 
1841,  he  then  became  tenant,  and  began  to  be  rated  for 
it.  Before  that  time  therefore  he  must  have  occupied  for 
some  one  else,  and  for  whom  but  the  voter?  Thorpe  not 
being  called  by  the  other  side,  who  could  have  explained 
the  whole  transaction,  betrays  its  real  nature.  The  voter 
was  entitled  to  be  registered  at  the  registration  of  1840, 
but  he  lost  his  qualification  at  Lady  Day,  1841,  before  the 
election. 

Mr.  Austin,  in  support  of  the  vote. — The  objection  to 

(I)  Ante,  p.  12. 
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the  voter  is^  that  at  the  time  of  his  voting  be  had  not  the  184S. 
qualification  for  which  he  was  registered.  [The  learned 
counsel  proceeded  to  comment  on  the  evidence  respecting 
the  voter's  admissions  against  the  validity  of  his  vote.] 
1.  It  shall  be  assumed  that  the  voter  was  registered  for 
Newlock  cottage.  If  so,  he  is  entitled  to  remain  on  the  poU, 
although  from  the  evidence  it  may  be  clear  he  was  not 
entitled  to  be  registered.  From  1838^  down  to  the  time 
of  the  election!  Newlock  cottage  was  in  the  possession  and 
actual  occupation,  first  of  Johnson,  and  then  of  Thorpe. 
The  voter  all  this  time  lived  at  Wittenton  farm ;  and  there 
is  not  a  tittle  of  evidence  to  connect  him  with  either 
Thorpe  or  Johnson,  so  as  to  make  their  occupation,  in 
point  of  law,  bis.  The  only  connection  between  the  voter 
and  the  cottage  is^  the  fact  of  bis  having  been  rated  for 
it  up  to  Lady  Day,  1840.  But  the  circumstance  of  being 
rated  is  no  evidence  of  occupation.  Johnson  and  Thorpe 
may  have  been  under-tenants  to  the  voter,  who  continued 
to  be  rated ;  or,  they  may  have  been  tenants  to  the  owner, 
to  whom  it  appears  the  voter  was  bailiff,  and  the  bailiff 
may  have  been  rated.  Suppose  Thorpe  to  be  under- 
tenant of  the  voter,  and  that  he  became  tenant  directly 
of  the  owner  at  Lady  Day,  1841,  that  will  explain  the 
change  of  the  rate.  It  will  explain  also  the  voter's  decla- 
ration, *^  that  Thorpe  had  taken  the  cottage  wholly  and 
utterly  on  himself."  Then,  with  the  exception  of  the 
rating,  which  does  not  affect  the  question,  the  voter  is  not 
proved  to  have  had  anything  more  to  do  with  Newlock 
cottage,  at  the  time  he  was  registered,  than  he  had  at  the 
time  of  the  election.  The  objection  therefore  must  fall  to 
the  ground,  as  no  difference  can  be  established  between  the 
qualification  at  the  time  of  voting,  and  that  at  the  time  of 
being  registered. 

2.  But  it  may  with  greater  probability  be  assumed  that 
the  voter  was  registered  for  Wittenton  farm,  and  not  for 
Newlock.    The  word  *'  Newlock"  may  have  been  used 
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1840.  by  the  overseers  as  a  description  of  the  situation  of  Wit- 
tenton  farm,  it  being  in  point  of  fact  only  two  fields  off;  and 
although  such  a  description  may  not  exactly  answer  the 
description  required  by  the  form  in  schedule  (I.)^  No.  1  of 
the  Reform  Act,  viz.  **  street,  farm,  or  other  place  in  the 
parish  where  the  property  is  situate,''  such  a  sUght  inac- 
curacy is  cured  by  the  79th  section.  By  that  section  "no 
inaccurate  description  of  any  place  in  any  list  of  voters 
shall  in  any  wise  prevent  or  abridge  the  operation  of  this 
act  with  respect  to  such  place,  provided  such  place  shall 
be  designated  in  such  list,  so  as  to  be  commonly  under- 
stood." Or  more  closely  adopting  the  mode  of  reading 
the  entry  of  the  voter's  qualification  in  the  renter,  sug- 
gested by  the  other  side,  that  "  Wittenton"  is  a  super- 
fluous addition  of  the  voter's  residence,  then  by  inserting 
a  comma  after  Wittenton,  to  make  the  reading  more  ac- 
curate, the  entry  would  be  read  thus,  "  James  Giles,  re- 
siding at  Wittenton,  qualification,  farm,  house  and  land, 
situate  at  Newlock."  Or,  again,  should  the  word  "  New- 
lock'*  have  been  introduced  into  the  register  by  the  over- 
seers through  inadvertence  and  mistake,  from  seeing  it 
connected  with  the  voter's  name  in  another  entry  in  the 
rate  book,  it  may  be  rejected  as  surplusage  by  the  79th 
section,  as  not  in  effect  rendering  obscure  or  uncertain 
the  description  of  "Wittenton  farm,  house,  and  land." 
These  three  suggestions  are  made  against  the  one  on  the 
other  side,  to  explain  a  somewhat  obscure  entry  on  the 
register;  and  it  would  seem,  it  is  contended,  more  pro- 
bable that  Wittenton  farm  is  the  qualification  intended, 
and  not  Newlock  cottage.  This  being  so,  the  voter's 
name  must  be  retained  on  the  poll.  It  is  abundantly 
proved  that  the  voter  resided  at,  and  occupied  the  house 
at  Wittenton  farm,  together  with  the  farm,  &c.  for  some 
years  before,  and  up  to  the  time  of  the  election ;  that 
such  occupation  continued  during  the  year  preceding  the 
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registration  of  1840^  and  also  till  the  election.  As  to  bis  184£. 
not  being  rated  for  the  house  and  farm  until  December, 
1841,  that  is  not  an  objection  that  can  be  taken  now;  in 
the  first  place,  it  should  have  been  taken  before  the  re- 
vising barrister  in  4840;  and,  in  the  next  place,  there  is 
no  objection  delivered  by  the  other  side  applicable  to  it. 
It  is  clear  the  voter  was  qualified  precisely  in  the  same 
way  at  the  time  of  the  election,  as  he  was  at  the  registra- 
tion. He  was  not  rated  for  his  qualification  on  either 
occasion,  and  no  change  therefore  had  taken  place  in  that 
respect.  The  objection  then  is  not  applicable  to  the 
voter,  on  the  assumption  that  he  was  registered  for  Wit- 
tenton  farm,  instead  of  Newlock  cottage,  according  to  the 
first  suggestion.  In  either  case  the  objection  should  have 
been  made  at  the  regbtration,  but  as  it  was  not  made,  it 
cannot  be  raised  here ;  moreover,  the  other  side  have  de- 
livered in  no  form  of  objection  applicable  to  the  real  state 
of  the  facts. 
The  Committee  resolved  that  the  vote  was  bad. 


EDWARD  NEWELL'S  CASE.  March  ^i3. 

The  name  of  Eklward  Newell  was  included  in  the  list 
of  voters  made  out  by  the  overseers  of  the  parish  of 
Great  Marlow,  in  the  borough  of  Great  Marlow,  on  the 
last  day  of  July,  1840,  his  qualification  being  described, 
**  House,  West  Street."  The  voter  did  not  begin  to 
occupy  the  house  in  question  until  the  October  prerious 
to  the  list  being  made  out,  and  he  had  not  occupied  any 
premises  in  the  borough  qualifying  him  to  be  registered, 
before  he  took  that  house.  At  this  time  he  belonged  to 
the  Conservative  party,  and  was  objected  to  at  the  regis- 
tration of  1840,  by  William  Francis,  on  the  Liberal  side. 
At  the  revision,  owing  to  an  informality  in  the  notice  of 
objection,  the  objection  was  not  gone  into  by  the  revising 
barrister.    The  voter,  at  the  election,  voted  for  the  sitting 
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1842.  member,  and  the  petitioners  now  objected  to  his  vote  on 
the  ground  that  his  name  was  improperly  retained  on  the 
register,  he  not  having  duly  occupied  the  premises  for 
which  he  was  registered,  nor  having  been  duly  rated  for 
them. 

To  let  in  the  question  of  qualification,  it  was  necessary 
for  the  petitioners  to  establish  before  the  Committee,  that 
the  revising  barrister  had  come  to  a  decbion  upon  the 
notice  of  objection,  and  that  such  decision  was  erroneous. 
To  show  that  a  decision  was  come  to,  the  petitioners  gave 
evidence  of  the  list  of  objections  having  been  published, 
put  in  the  notice  of  objection,  and  showed  what  took 
place  before  the  revising  barrister.    The  petitioners  were 
thereupon  allowed  to  go  into  the  question  of  qualification, 
reserving  to  the  sitting  member  the  right,  when  he  en- 
tered upon  the  defence  of  the  vote,  to  produce  evidence 
that  the  revising  barrister  did  not  come  to  any  decision 
upon  the  notice  of  objection. 
Where  it         To  prove  the  publication  of  the  list  of  objections,  the 
byawitoess  petitioner  called  John  Smith,  one  of  the  overseers  of  the 
ovc^«)!    P*"*  ^^  ^^®**  Marlow  in  1840,  who  stated  that  he  made 
that  a  list  of  out  a  list  of  voters  objected  to,  previous  to  the  registra- 
(which  was  tion  of  that  year ;   that  twenty  copies  of  such  list  were 
duo^'orac-  printed;  that  one  of  such  t;opies,  signed  by  the  overseers, 
counted       ^^^  fixed  on  the  church  door  of  the  parish ;  that  the  list 
made  out  by  produced  by  him  before  the  Committee,  was  another  of 
seers,  axul     such  printed  copies;  that  the  signatures  of  the  overseers 
cop^^        to  the  list  produced  were  not  put  to  it  till  about  a  month 
P"°^*  o°®  before  the  Committee  sat;  and  that  the  list  fixed  on  the 
was  signed    church  door,  and  produced  before  the  revising  barrister, 
and  filed  on  ^^^  ^^^^  '^^^  ^°  ^^  ^^^^^  ^^  ^^^^  revision  court,  and  was 
d**r^**f  th^    no  longer  in  the  custody  of  the  witness, 
parish,  and       Mr.  Cockbum  objected  to  the  list  now  produced  being 
produced      put  in  as  evidence  of  the  list  of  objections  fixed  on  the 
before  Uie    ^^^^'^^^  ^^^^  ^Y  *^®  overseers.    The  best  evidence,  and 
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the  only  evidence  of  such  list,  until  its  absence  is  duly     184^. 
accounted  for,  is  the  list  which  was  so  fixed.     If  the  list  i^visingbar- 
alleged  to  be  fixed  is  lost,  which  is  not  yet  shown  to  be  j^j^Jh  ^ 
the  case,  secondary  evidence  may  be  resorted  to,  but  at  Wm,  but  uot 

shown  to  be 
present,  such  evidence  is  not  receivable.  lost;  the 

Mr.Serjt.  Wrangham.— The  list  produced  is  receivable  Sw*^ 

in  evidence,  as  the  list  of  objections  fixed  on  the  church  J?**^?'.^ 

door  would  be.     Several  lists,  duplicates  of  one  another,  copies  to  be 

and  all  copies  of  the  original  list  of  objections,  are  made  deaceof  tbe 

in  the  manner  described  in  the  first  instance ;    one  of  }^l  church 

which  is  fixed  on  the  door  of  every  church  and  chapel  door.though 

It  appeared 
in  the  parish.    If  such  documents  are  not  all  duplicates,  that  the 

which  one  of  them  would  be  of  superior  authenticity  to  oveneere  ^ 

the  rest?    It  must  be  admitted  therefore  that  there  were  J^™,'?!}*^^* 

several  duplicate  copies  of  the  list  of  objections,  and  this  about  a 

is  one- of  them.    If  the  document  produced  be  not  a  du*  before  the 

plicate  copy,  at  all  events  the  evidence  establishes  that  it  is  "f  SITcom^ 

a  copy  of  the  list  fixed  on  the  church  door:  and  as  the  "fitice.  and 

though  It 

list  fixed  on  the  church  door  was  lost  at  the  revising  was  not 
barrister's  court,  the  list  produced  may  be  admitted  as  the  printed 
secondary  evidence  of  it.  ?i^w?en^i» 

Mr.  Cockburn  in  reply. — Is  it  clear  that  the  list  pro-  wasexa- 
duced  is  a  duplicate  original?     By  the  47th  clause  of  the  compared 
Reform  Act,  the  overseers  are  to  include  the  names  of  all  g^ed  on  the 
persons  claiming  to  be  inserted  in  the  list  of  voters  in  a  church  door. 
list  according  to  the  form  numbered  6,  schedule  (I.),  and 
tbe  names  of  all  persons  objected  to,  in  a  list  according  to 
the  form  numbered   7,  schedule  (I.);  and  shall    cause 
copies  of  such  two  lists  to  be  fixed  on  or  near  the  doors 
of  all  the  churches  and  chapels  within  the  parish ;  and 
by  the  50th  section,  they  shall  deliver  to  the  revising  bar- 
rister a  copy  of  the  list  of  persons  objected  to.    Now  the 
other  side  should  first  prove  that  the  overseers  made  out 
the  list  of  persons  objected  to,  in  their  parish.    For  that 
must  be  proved,  before  it  can  be  shown  that  a  copy  of 


2  ELECTION  CASES, 

184f2.  such  list  was  fixed  to  the  church  door,  which  is  the  ulti* 
mate  fact  they  want  to  arrive  at,  in  order  to  show  that  an 
objection  was  clearly  taken  to  the  voter  before  the  revising 
barrister.  But  the  original  Ust  is  not  produced,  nor  a  step 
taken  towards  proving  it  was  made  out.  The  other  side, 
therefore,  are  not  yet  in  a  position  to  prove  the  fixing  a  copy 
of  that  list  on  the  church  doors.  But  let  it  be  assumed  that 
they  are ;  how  do  they  propose  to  prove  that  fact  ?  They 
propose  to  put  in  the  present  document  as  a  dupUcate  of 
the  Ust  fixed  on  the  church  door,  which  of  itself  is  only  a 
copy  of  the  original  Ust,  if  the  overseers  compUed  with  the 
statute.  But  copies  of  the  same  instrument  are  not  du- 
plicates of  one  another,  in  whatsoever  way  they  may  be 
made.  They  may  be  precisely  alike  in  aU  respects,  fac- 
similes of  one  another :  stiU,  they  have  no  inherent  inde- 
pendent authenticity,  like  dupUcate  originals.  Each  copy 
derives  its  efiect  directly  from  its  original.  The  lists  on 
the  church  and  chapel  doors  and  deUvered  to  the  revising 
barrister  are  not  dupUcates,  but  each  is  a  copy  of  the 
original  list,  directed  to  be  used  in  a  certain  manner  by 
the  statute,  and  has  no  other  effect  as  evidence  than  as  a 
copy.  The  present  list,  according  to  the  most  favourable 
view  of  the  evidence,  appears  to  come  from  the  same 
printing  press  as  the  copy  fixed  on  the  church  door  and 
afterwards  given  to  the  revising  barrister;  after  all,  there- 
fore, it  is  only  a  copy  of  a  copy,  and  not  receivable  in  any 
event.  But  it  must  be  remembered  that  it  is  not  even  a 
copy  of  the  copy  on  the  church  door,  for  the  signatures 
were  not  attached  to  it  till  lately,  and  not  till  long  after 
that  copy  was  in  all  probability  lost.  The  overseers, 
moreover,  were  bound  to  peruse  and  correct  the  list  (when 
it  was  printed)  intended  to  be  fixed  on  the  church  door ; 
there  might  be  corrections  in  that  Ust,  it  has  not  been 
proved  there  were  not;  and  the  list  produced  was  not 
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examined  with  it.  It  is  not  even  a  copy  of  a  copy  there-  184S. 
fore.  The  object  of  publishing  the  list  of  objections  is^ 
obYiously,  to  give  notice  to  the  constituency  of  the  parti- 
cular persons  whose  qualifications  will  be  called  in  ques- 
tion before  the  revising  barrister.  Security  is  given  by  the 
Reform  Act,  that  the  revising  barrister  shall  be  confined 
to  that  list,  for  it  is  to  be  a  copy  of  the  original  list.  From 
the  revising  barrister  an  appeal  is  given  by  the  60th  sec- 
tion to  the  Committee,  but  only  from  his  decisions  legally 
come  to.  The  barrister's  list  of  objections  might  perhaps, 
if  properly  produced  to  the  Committee,  be  admitted  as  an 
authentic  list  of  persons  objected  to,  without  much  danger 
of  any  mischief  arising  from  a  departure  from  the  rule  of 
evidence  applicable  to  the  production  of  written  instru- 
ments. But  no  such  list  is  produced  before  the  Com- 
mittee, who  are  called  on  to  adjudicate  upon  the  rights 
of  electors  that  may  never  have  been  the  subject  of  ob- 
jection or  decision  before  the  revising  barrister  (1). 

After  deliberation,  the  Committee  resolved, '  that  the 
duplicate  list  of  objections  produced  is  sufficient.' 

The  petitioner  then  put  in  evidence  the  notice  of  ob-  A  notice  of 
jection  given  to  the  overseers  by  Francis,  and  called  the  addressed 
overseer,  John  Smith,  from  whose  testimony  it  appeared  ovj,^^  of 
that  Francis  had  given  notices  of  objection  against  the  the  parish 
names  of  several  persons  on  the  list  of  voters,  amongst  omitting  the 
others,  that  of  the  voter.    The  notices  were  in  the  form  pl^Si^isa 
prescribed  by  the  Reform  Act,  with  the  exception  of  two,  ^^-^^^n. 
the  one  against  the  voter,  and  the  other  against  a  person 
of  the  name  of  AUam.     In  these  two  notices  the  name  of 
the  parish  was  omitted,  in  all  other  respects  they  were 

(1)  At  the  conclnsioa  of  Mr.  Cockbum's  argument,  Mr.  Seijt.  Wrangham 
claimed  a  right  to  address  the  Committee  again,  on  the  ground,  that  Mr.  Cock- 
bum  in  his  reply  had  introduced  a  fresh  objection  to  the  list  produced  being 
received  in  evidence,  but  the  Committee  refused  to  hear  him. 
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1842.     correct.    The  notice  of  objection  against  the  voter  was 
as  follows : — 

"  To  the  Overseers  of  the  parish  of 
"  I  hereby  give  you  notice  that  I  object  to  the  name  of 
Edward  Newell,  of  West  Street,  being  retained  on  the 
list  of  persons  entitled  to  vote  in  the  election  of  two  mem- 
bers for  the  borough  of  Great  Marlow,  and  that  I  shall 
bring  forward  such  objection  at  the  time  of  the  revising 
of  the  said  list. 

"Dated  the  24th  day  of  August,  in  the  year  1840. 

(Signed)  *'  William  Francis, 

(Place  of  abode)    "  West  Street,  Great  Marlow,  Bucks." 

At  the  time  that  Francis  gave  the  notices  of  objection  to 
the  overseer  he  kept  copies  of  them  in  his  own  possession, 
and  it  happened  that  the  copies  of  the  notices  of  objection 
against  the  voter  and  AUam,  contained  the  name  of  the 
parish  omitted  in  the  originals.  The  overseers  duly  pub- 
lished a  list  of  objections  according  to  the  provisions  of 
the  47th  section  of  the  Reform  Act,  including  the  names 
of  Allam  and  the  voter.  At  the  registration  Francis  was 
present  to  support  his  objections,  and  the  revising  bar- 
rister went  through  the  list  of  persons  objected  to  ac- 
cording to  the  arrangement  of  the  names  in  alphabetical 
order,  by  which  Allam's  case  was  taken  first.  Upon  his 
case  being  called  on,  it  appeared  from  the  testimony  of 
Smith,  tie  overseer,  before  the  Committee,  that  a  dis- 
cussion was  raised  on  the  validity  of  the  notice  of  ob- 
jection in  Allam's  case  before  the  revising  barrister,  who 
decided  the  notice  to  be  bad.  The  witness  also  stated, 
that  afterwards,  when  the  voter's  case  was  called  on,  the 
revising  barrister  '^  went  into  it  just  the  same  as  he  did 
in  Allam's."  The  revising  barrister,  in  consequence  of 
what  took  place  on  the  notice,  did  not  go  into  the  ob- 
jection against  the  voter. 
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The  petitioners'  counsel  were  then  about  to  tender  evi*     1843. 
dence  upon  the  merits  of  the  objections  to  the  vote,  when 

Mr.  Cockbum  objected  that  the  decision  of  the  revising 
barrister  upon  the  notice  of  objectioni  the  effect  of  which 
was  to  retain  the  voter's  name  in  the  register,  was  good; 
and  that  it  was  not  competent  to  the  Committee,  therefore, 
to  inquire  into  the  merits  of  the  vote. 

Mr.  Serjt.  Wranghatn* — Much  argument  will  not  be 
required  to  satisfy  the  Committee  that  the  notice  was  a 
good  and  valid  notice  of  objection,  and  that  the  revising 
barrister  was  wrong,  in  point  of  law,  in  deciding  that  it 
was  bad.  By  the  47th  section  of  the  Reform  Act,  any 
person  who  is  in  any  list  of  voters  for  any  city  or  borough, 
may  object  to  any  other  person  in  any  list  of  voters  for 
that  city  or  borough;  and  any  person  so  objecting  shall 
give  a  notice  in  writing,  according  to  the  form  in  the 
schedule,  (I.),  No.  6,  or  to  the  like  effect,  to  the  overseers 
making  out  the  list;  and  the  overseers  shall  include  the 
names  of  persons  so  objected  to  as  aforesaid,  in  a  list 
according  to  the  form  in  the  same  schedule,  (I.),  No.  7,  and 
shall  cause  a  copy  of  such  list  to  be  fixed  on  the  doors  of 
the  churches  and  chapels  within  their  parish;  and  shall 
keep  a  copy  of  the  names  of  all  persons  so  objected  to  as 
aforesaid,  to  be  perused  by  any  person  without  payment 
of  any  fee.  There  is  no  other  mention  throughout  the 
whole  of  the  Reform  Act,  of  the  notice  of  objection,  than 
what  is  contained  in  this  passage  from  the  section  in  ques- 
tion, including  the  form  referred  to  in  schedule  (I.),  except 
a  slight  reference  to  it  in  the  proviso  at  the  end  of  the 
50th  section.  If  it  is  concluded  that  the  mere  words  of 
this  form  are  to  be  attended  to,  and  to  be  followed  in  every 
single  particular,  in  every  letter  and  stop,  the  notice  in 
question  may  be  admitted  to  be  bad.  But  that  is  a  mode 
of  construction  of  statutory  enactments,  requiring  pre- 
scribed forms  to  be  complied  with,  that  has  never  yet  been 

VOL.  I. — B.A.E.C.  F 
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184S.  adopted  in  the  strictest  cases.  'If  it  were,  the  business  of 
life  would  be  put  a  stop  to.  All  that  the  section  in  ques- 
tion requires  is,  that  the  notice  of  objection  contained  in 
the  schedule  should  be  followed  in  its  essential  particulars, 
which  is  conclusively  indicated  by  the  notice  being  re- 
quired to  be  according  to  the  form  given,  or  to  the  like 
effect.  What  these  particulars  are,  it  is  by  no  means 
difficult  to  ascertain,  by  looking  at  the  intention  of  the 
legislature,  as  collected  irom  the  provisions  of  the  Reform 
Act,  respecting  the  registration  of  voters.  The  object  of 
the  whole  of  the  procedure  for  objecting  to  the  names  of 
persons  on  the  overseers'  list  of  voters,  is,  that  the  qualifi- 
cation of  such  persons  may  be  investigated  by  the  revising 
barrister,  at  the  instigation  of  some  other  person  on  that 
list.  But  such  investigation  can  take  place  only  when  the 
person  objected  to  has  full  opportunity  of  appearing  before 
the  revising  barrister,  to  defend  his  qualification.  To 
secure  this  opportunity  to  him,  is  the  object  of  the  list  of 
objections  to  be  published  by  the  overseers.  That  list  is 
the  notice  to  the  person  objected  to,  that  his  title  to  remain 
on  the  register  will  be  called  in  question,  and  is  a  sufficient 
intimation  to  him  to  prepare  his  defence.  Neither  the 
form  of  notice  of  objection,  nor  the  list  of  objections,  sug- 
gests the  nature  of  the  objection  to  be  made  before  the 
revising  barrister,  and  the  person  objected  to  therefore 
learns  from  the  list  of  objections  every  thing  that  the  legis- 
lature intended  he  should  know,  before  he  meets  the 
objection  at  the  revision  court.  The  Reform  Act,  by 
imposing  on  the  overseers  the  task  of  making  out  a  list  of 
objections,  instead  of  providing  for  the  service  of  the 
notice  of  objection  on  the  voter  personally,  has  impliedly 
given  them  authority  to  determine  the  validity  of  notices 
of  that  description  delivered  to  them.  They  may  there- 
fore reject  or  accept  a  notice.  If  they  accept  it,  they  must 
be  considered  as  having  waived  any  objection  to  it,  on  the 
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ground  of  hifonnalityy  and  the  evidence  of  their  accept-  184S. 
ance  is  the  insertion  of  it  in  the  list  of  objections.  By 
the  50th  section,  the  revising  barrister  is  to  retain  on  the 
register  the  names  of  all  persons  to  whom  no  objection 
shall  have  been  made  *'  in  the  manner  hereinbefore  men- 
tioned," and  in  the  proviso  to  the  same  section,  that  no 
person's  name  shall  be  expunged  by  him,  *^  unless  such 
notice  shall  have  been  given  as  is  hereinbefore  required." 
These  provisions,  however,  are  consistent  with  the  present 
argument,  for  it  is  no  where  enacted  in  the  Reform  Act, 
that  the  revising  barrister  is  to  have  any  other  proof  of 
the  formalities  attending  a  notice  of  objection  having  been 
observed,  than  the  evidence  afforded  him  by  the  circum* 
stance  of  the  name  objected  to  appearing  in  the  overseers' 
list.  It  has  been  argued,  that  as  an  objection  cannot  be 
proceeded  with  by  the  revising  barrister,  except  when  the 
objector  appears  by  himself,  or  by  some  one  on  his  behalf, 
in  support  of  his  objection,  it  becomes  necessary,  in  order 
to  prove  the  identity  of  the  objector  before  the  revising 
barrister,  to  have  the  notice  of  objection  proved.  And  it 
is  then  said,  that  one  of  the  means  pointed  out  by  the  Act 
to  facilitate  the  proof  of  identity,  is,  requiring  the  objector 
to  insert  in  his  notice  his  place  of  abode.  The  whole 
argument  appears  to  be  built  on  this  last  circumstance. 
But  the  Act  requires  the  abode  of  the  objector  to  be  given 
in  his  notice,  in  order  that  the  overseers  may  judge  of  his 
qualification  to  object,  at  the  time  he  gives  his  notice. 
And  that  is  clear  from  the  fact  of  the  knowledge  of  the 
abode  being  confined  to  the  overseer,  it  not  being  imparted 
to  the  voter  objected  to  by  the  list  of  objections.  As  to 
the  identity  of  the  objector  before  the  revising  barrister, 
that  cannot  be  aided  by  the  contents  of  the  notice,  as  in 
any  event  he  must  be  connected  with  the  notice  by  par<d 
testimony,  extrinsic  to  the  document  It  has  already  been 
obeerved,  that  the  mention  of  the  notice  of  objection  is 

v2 
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1840.  confined  to  the  47th  section,  with  the  exception  of  a  slight 
reference  to  it  in  the  50th  section.  By  the  former  section, 
the  Reform  Act  points  out  the  form  of  the  noticci  and  the 
person  to  whom  it  is  to  be  given,  and  then  suddenly  be- 
comes silent  with  respect  to  it  It  leaves  the  notice  in 
the  possession  of  the  overseers,  and  makes  no  provision 
for  its  custody,  its  reproduction,  or  what  is  more,  for  its 
preservation.  All  further  mention  of  it  appears  to  be 
studiously  avoided.  Now,  how  is  this  to  be  explained,  but 
by  the  construction  sought  to  be  put  on  the  whole  of  the 
preliminary  proceedings  connected  with  the  formation  of 
the  register;  that  the  notice  of  objection  is  intended  for 
the  overseers  alone.  It  is,  as  it  were,  instructions  for  them 
to  give  notice  to  the  person  objected  to,  by  placing  his 
name  in  the  list  of  objections.  Upon  the  overseers  adopt- 
ing or  rejecting  the  notice,  it  becomes /i/nc/tt^  officio.  It 
is  a  matter  between  the  overseers  and  the  objector,  and  if 
the  overseers  are  satisfied  with  the  instructions,  the  person 
objected  to,  and  much  less  the  revising  barrister,  cannot 
call  them  in  question.  Again,  by  the  47th  section,  the 
notice  of  objection  ^*  is  to  be  given  to  the  overseers,  who 
shall  have  made  out  the  list,  in  which  the  name  of  the 
person  objected  to  shall  have  been  inserted;*'  and  they  are 
then  directed  to  make  out  a  list  of  persons  ''  so  objected 
to."  In  the  present  case,  a  list  was  made  by  the  overseers 
of  the  parish  of  "  Great  Marlow,"  comprising  the  name  of 
the  voter  as  objected  to,  and  it  is  in  evidence  that  the 
notice  in  question  was  given  to  the  overseers.  What  more 
could  be  required?  Whether  directed  to  the  overseers 
of  the  parish  or  not,  it  was  given  to  the  overseers,  and  that 
is  all  that  is  required  by  the  Act.  The  notice,  by  its  lan- 
guage, is  addressed  to  the  person  to  whom  it  is  given.  It 
begins  '^  I  hereby  give  you  notice;"  it  could  be  intended 
for  no  one  else  than  the  persons  upon  whom  it  was  served* 
The  overseers  must  have  understood  it  so,  by  their  acting 
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on  the  notice.  They  were  in  a  position  to  know  whether  1842. 
the  notice  was  intended  for  them  or  not,  as  the  name  of 
the  voter,  his  residence,  and  the  particular  list  of  voters  in 
which  his  name  appeared,  are  all  set  forth  in  the  notice. 
It  cannot  be  contended  that,  in  addition  to  all  these  cir- 
cumstances, showing  a  faithful  compliance  with  the  requi- 
sites of  the  47th  section,  the  mere  direction  of  the  notice, 
to  the  overseers  is  so  essential  as  to  vitiate  the  entire  no- 
tice. The  defect,  however,  is  cured  by  the  79th  section. 
The  notice  is  one  relating  to  "  Edward  Newell,  of  West 
Street."  It  is  notice  of  an  objection  to  his  being  retained 
on  the  list  of  voters  for  "  the  borough  of  Great  Marlow." 
The  direction  is  then  '*  to  the  overseers ;"  there  can  be 
no  doubt  of  its  being  commonly  understood,  that  that 
direction  is  to  the  overseers  of  the  parish,  in  that  borough, 
in  which  West  Street,  where  the  voter  resides,  is  situated. 
The  blank  in  the  notice  amounts  to  nothing  more  than  an 
inaccurate  description  of  the  overseers,  and  comes  under 
the  79th  section.  In  Cookson's  case{l)y  before  the  Peter- 
field  Committee,  the  omission  in  the  notice  of  the  place  of 
abode  of  the  person  making  the  objection,  was  held  not 
to  invalidate  the  notice.  That  was  a  much  stronger  case 
than  the  present,  for  without  the  information  omitted, 
there  was  no  evidence  that  the  objector  was  qualified  to 
object,  whilst  the  mere  omission  of  the  name  of  the  parish 
in  the  notice  was  rectified  by  the  service  of  the  notice, 
and  could  be  followed  by  no  inconvenience.  The  New 
Sarum  Committee  (2)  also  decided  the  same  point  in  the 
same  way. 

Mr.  Cochbum. — The  notice  given  to  the  overseers  by  March  24. 
Francis,  was  not  such  a  notice  as  could  warrant  the  re- 
vising barrister  in  entering  upon  the  voter's  qualification. 
It  was  defective  in  a  most  material  point  of  form,  and  the 
circumstances  retied  on  by  the  other  side,  as  curing  such 

(1)  P.  &  K.  46;  C.  &  R.  32.  (2)  P.  &  K.  244  5  C.  &  R.  307. 
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1843.  defect,  are  not  sufficient  for  that  purpose.  By  the  47th 
section  of  the  Reform  Act,  the  person  objecting  is  re- 
quired to  give  to  the  overseers  who  shall  have  made  out 
the  list,  in  which  the  name  of  the  person  objected  to  shall 
have  been  inserted,  a  notice  in  writing  according  to  the 
form  numbered  5  in  schedule  (I.)  of  the  Act,  or  to  the 
like  effect.  The  form  of  this  notice  in  the  schedule  re* 
quires  attention.  If  the  notice  in  the  present  case  b  to 
be  considered  valid,  it  follows  that  the  words  "  town- 
ships" and  "  or  otherwise  as  the  case  may  be,"  given  in 
the  form  in  the  schedule,  are  to  be  regarded  as  a  mere 
nullity.  Without  the  addition  of  the  name  of  the  parish, 
the  words  '*  To  the  overseers  of  the  parish  of,"  in  that 
form,  mean  nothing,  and  the  whole  of  the  direction  of  the 
notice  required  by  the  statute  may  be  dispensed  with. 
When  a  statute  prescribes  certain  given  forms  to  be  fol- 
lowed, with  blanks  to  be  filled  up,  when  used,  such  blanks 
must  be  filled  up ;  otherwise  the  statute  is  not  complied 
with.  The  section  in  question  requires  the  notice  to  be 
in  writing,  and  leaves  nothing  to  be  supplied  by  parol ; 
the  form  of  the  notice  in  the  schedule  shows  the  anxiety 
of  the  legislature  on  that  point.  The  three  essential 
requisites  of  the  notice  are  the  direction  to  the  overseers, 
the  name  of  the  person  objected  to,  and  the  name  and 
place  of  abode  of  the  party  objecting.  It  is  necessary 
therefore  that  each  of  these  three  essential  requisites 
should  be  in  writing.  It  is  a  clear  rule  of  law,  that  when 
any  act  is  required  to  be  in  writing,  the  whole  of  it  must 
in  writing.  In  the  courts  of  common  law,  the  notice  of 
the  declaration  being  filed  must  be  addressed  to  the  de- 
fendant, for  otherwise  it  would  be  uncertain  for  whom  the 
notice  was  intended.  In  an  action  against  a  magistrate, 
a  notice  addressed  ''To  ,  a  magistrate,  &c.     I 

hereby  give  you  notice,  &c.|"  without  inserting  the  name 
of  the  particular  magistrate  against  whom  it  is  intended 
the  action  should  be  brought,  would  not  be  good.     The 
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Statute  which  renders  the  notice  to  a  magistrate  necessary^  184C 
requires  such  notice  to  be  in  writing,  and  therefore  re- 
quires  the  name  of  the  magistrate  to  be  in  writing.  In 
the  case  of  appeak  to  the  quarter  sessions  from  the  ma- 
gistrates on  orders  of  removal,  the  notice  of  appeal  must 
be  directed  to  the  respondents  by  their  names  and  ad- 
ditions (1).  The  first  step  at  the  hearing  of  an  appeal  is 
the  proof  of  the  notice  of  appeal,  and  *'  Ibch  notice,*' 
says  Mr.  Nolan  in  his  Treatise  on  the  Poor  Liaws,  *^  ought 
to  be  addressed  to  the  churchwardens  and  overseers  of  the 
parish  from  which  the  removal  is  made  {2).**  One  of  the 
essentials  of  a  notice  in  writing  is  the  name  of  the  party 
to  whom  it  is  addressed.  It  is  argued  on  the  other  side, 
that  the  delivery  of  the  notice  to  the  overseer  dispenses 
with  the  direction  to  him,  and  that  parol  testimony  may 
be  admitted  to  connect  the  notice  with  the  overseer,  and 
to  supply  the  omission  of  the  direction.  By  a  parity  of 
reasoning,  the  name  of  the  person  objected  to,  or  that  of 
the  objector,  or  the  place  of  his  abode,  might  also  be 
omitted,  if  it  could  be  shown  that  the  overseer,  from  verbal 
communication  or  other  extrinsic  circumstance,  knew  the 
name  or  abode  of  the  person  which  should  have  been 
inserted  in  the  blank  provided  for  it.  In  short,  the  ser- 
vice on  the  overseers  of  the  mere  skeleton  form  given  in 
the  schedule,  would  be  good,  if  that  argument  is  to  prevail. 
But  such  an  absurdity,  the  legislature  cannot  possibly  be 
supposed  to  have  intended.  If  the  overseers  are  not  to 
be  mentioned  in  a  notice  of  objection,  there  can  be  no 
reason  why  their  names  should  appear  to  the  list  of  ob« 
jections,  according  to  the  form  No.  7,  schedule  (I.),  as 
required  by  the  Reform  Act.  For  in  the  case  of  the  list 
of  objections,  parol  evidence  would  be  much  more  easily 
forthcoming  to  connect  the  overseers  with  the  list,  than 

(1)  See  Dickinion's  Guide  to  the  Quarter  Sessions,  5th  edit.,  by  Mr.  Serjt. 
Talfourd,  p.  644.  (2)  2  Nolan  on  the  Poor  Laws,  524. 
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1842.  with  the  notice  of  objection  as  now  proposed.  There  is 
not  a  blank  in  any  of  the  numerous  notices  and  lists  con- 
tained in  the  various  schedules  to  the  Reform  Act^  which 
need  be  filled  up,  if  parol  evidence  is  afterwards  to  supply 
the  blank.  It  is  true  that  the  Reform  Act  requires  a  no- 
tice of  objection  to  be  given  according  to  the  form  num- 
bered 6  in  the  schedule  (I.),  or  to  ike  Hie  effect.  The 
words  "  to  tSe  like  effect"  are  applicable  only  when  the 
substance  is  the  same ;  but  in  the  notice  in  question  there 
is  a  total  omission  which  cannot  be  to  the  like  effect  with 
any  thing  else.  The  other  side  also  relies  on  the  79th 
section,  by  which  '*  no  misnomer  or  inaccurate  descrip- 
tion of  any  place  in  any  notice,  &c.  shall  in  any  wise 
abridge  the  operation  of  that  Act  with  respect  to  such 
place>  provided  it  be  so  designated  as  to  be  commonly 
understood.'^  But  in  the  notice  in  question,  there  is 
neither  misnomer  nor  inaccurate  description  of  the  parish, 
for  the  parish  is  altogether  omitted ;  and  it  would  be  an 
abuse  of  language  to  call  a  total  omission  a  misnomer  or 
inaccurate  description.  What  member  of  the  Committee, 
were  this  notice  placed  in  his  hands,  would  guess  that  the 
blank  was  to  be  filled  up  with  the  words  "  Great  Marlow." 
It  is  a  rule  of  law,  that  when,  upon  certain  preliminary 
conditions  being  performed  by  a  party,  a  public  officer  is 
bound  to  perform  a  certain  duty,  he  is  not  bound  to  per- 
form that  duty,  if  those  preliminary  conditions  remain  un- 
performed. By  the  Reform  Act  overseers  are  bound  to 
publish  a  list  of  the  persons  objected  to,  and  they  are 
subject  to  a  penalty,  and  even  indictment,  if  tliey  omit  to 
do  it.  Suppose  the  overseers,  to  whom  the  notice  in  ques- 
tion was  given,  had  omitted  to  include  the  voter's  name  in 
the  list  of  objections,  and  they  had  been  indicted  for  such 
omission.  It  is  impossible  that  such  indictment  could 
have  been  sustained,  for  it  could  not  have  been  shown 
that  the  notice  of  objection,  required  by  the  Reform  Act 
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to  be  given  to  them^  was  so  given.  But  the  petitioner  1848. 
here,  for  greater  safety,  is  not  contented  with  arguing  that 
the  nodce  is  good,  but  assuming  it  to  be  bad,  endeavours 
to  show  that  the  party  objected  to  is  not  competent  to 
avail  himself  of  its  defects.  It  is  said  that  immediately 
the  overseer  accepted  the  notice,  the  notice  hecAme/unctus 
officio^  and  was  no  longer  a  matter  capable  of  forming  the 
subject  of  objection,  discussion,  or  decision.  But  that 
argument  would  appear  to  go  too  far,  for  if  the  barrister 
had  no  subject  whereon  to  ground  or  support  his  de- 
cision, his  decision  was  not  of  a  kind  to  give  this  Com* 
mittee  jurisdiction,  and  the  petitioner  is  out  of  court. 
But  the  true  principle  is,  that  the  objector  and  the  person 
objected  to,  are  the  two  parties  to  the  litigation,  the  first 
is  the  actor y  the  other  the  reus ;  and  the  overseer  is  a 
mere  link  of  intercommunication,  a  mere  conduit-pipe 
between  them.  He  is  like  the  officer  in  the  courts  of 
common  law,  the  mere  recipient  of  the  pleadings  of  the 
respective  parties.  The  overseer  stands  indifferent  be- 
tween the  parties,  he  is  not  a  party  himself,  and  he  can- 
not prejudice  the  right  of  either  by  any  acts  of  his. 
This  being  so,  the  overseers  in  the  present  case  could 
not  refuse  to  include  the  voter's  name  in  the  list  of  objec- 
tions, which  is  a  mere  ministerial  act,  and  their  doing  so 
did  not  make  the  notice  in  question  good  or  bad.  That 
was  a  question  reserved  by  the  whole  tenor  of  the  pro- 
visions in  the  Reform  Act,  relating  to  the  registration,  to 
the  revising  barrister.  The  service  therefore  on  the  over- 
seer, which  he  was  bound  to  accept,  could  in  nowise  cure 
a  defect  in  the  notice ;  it  is  the  person  objected  to  as  a 
party  to  the  litigation,  the  reus^  who  alone  could  waive 
or  insist  on  any  defect.  No  subsequent  proceedings  on 
the  objector's  part  would  cure  the  error.  But  it  is  difficult 
to  see,  how  there  could  be  any  waiver  of  an  objection 
really  existing  in  a  notice  of  objection,  for  the  notice  is 
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184S.  bad,  and  all  the  proceedings  upon  it  coram  non  judiee. 
By  the  60th  section  the  revising  barrister  is  commanded 
to  retain  on  the  list  of  voters  the  name  of  all  persons  to 
whom  "  no  objection  shall  have  been  made  in  the  manner 
thereinbefore  mentioned/'  and  the  section  concludes  with 
a  proviso  **  that  no  person's  name  shall  be  expunged  from 
such  list  unless  such  notice  shall  have  been  given  as  herein- 
before required."  The  barrister  therefore  has  no  autho- 
rity to  enter  upon  the  qualification  of  any  person  on  the 
list  of  voters  against  whom  a  good  and  valid  notice  of 
objection,  following  in  all  respects  .the  form  in  the  sche- 
dule, has  not  been  given  to  the  overseers.  It  would  ap- 
pear that,  besides  the  interest  of  the  objector,  and  the 
voter  objected  to,  the  general  interest  of  the  constituency 
is  a  consideration  in  the  proceedings  preliminary  to  or  in 
the  revision  court.  If  an  essential  defect  can  be  waived 
in  one  part  of  the  proceedings,  it  may  be  waived  in  an- 
other part.  By  mutual  and  collusive  concessions  of  parties 
before  the  revising  barrister,  therefore,  a  voter's  qualifica- 
tion might  escape  investigation,  from  its  not  having  been 
previously  submitted  to  the  criticism  of  the  whole  con- 
stituency, according  to  the  evident  intention  of  the  Reform 
Act.  The  Committee  is  a  court  of  appeal  from  the 
revising  barrister,  and  on  the  present  question  therefore 
they  must  adopt  the  question  alleged  to  have  been  de- 
cided by  him,  from  the  moment  it  was  first  raised  before 
him  by  the  objection  to  the  validity  of  the  notice  being 
raised.  They  are  in  his  place,  and  are  no  more  bound 
by  any  waiver,  than  he  was.  In  Cook$on'$  case{\)  the 
Petersfield  Committee  decided  the  notice  to  be  good,  al- 
though the  defect  was  of  a  most  fatal  description ;  but 
the  Bedford  Committee,  in  FUghV$  case  (2),  decided  the 

(1)  P.&K.46J  C.&R.32. 

(2)  P.  &  K.  116;  C.  &  R.  42  J  and  see  SnowdBtCt  case,  Ripon,  P.  &  K. 
204 ;  C.  &  R.  293. 
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same  point  more  properly  the  other  way.  It  is  said  that  the  1842. 
same  question  was  determined  in  favour  of  the  validity  of 
a  n(  dee  which  omitted  the  place  of  abode  of  the  claimant, 
in  Smiih^i  casey  by  the  New  Sarum  Committee.  But  that 
was  a  notice  of  claim,  and  the  argument  of  Mr.  Serjeant 
Talfourdd),  although  in  support  of  that  notice,  defective 
as  it  was,  is  strongly  against  the  validity  of  the  present 
notice ;  and  the  distinction  he  draws  between  the  requi- 
sites of  a  notice  of  claim,  and  those  of-  a  notice  of  objec- 
tion, is  a  complete  answer  to  the  arguments  upon  which 
Cookson*i  ease  was  decided. 

The  Committee  resolved  ''That  the  counsel  for  the 
petitioner  may  proceed  with  the  objection  to  the  vote.** 

Upon  the  evidence  in  support  of  the  petitioner's  objec-  What  is  a 
tions  against  the  vote  being  closed,  Francis  was  called  by  a^evl^og 
the  counsel  of  the  sitting  member,  and  was  examined  as  to  ^ll^^^^'i^ 
what  took  place  before  the  revising  barrister.     He  stated,  meaning  of 
that  at  the  revision,  Smith,  the  overseer,  pointed  out  to  gection  of 
the  barrister  the  defect  in  the  notices  against  AUam  and  ^^^t^^^^""" 
the  voter ;  that  thereupon  the  barrister  showed  the  notices 
to  the  witness,  who  compared  them  with  the  copies  in  his 
possession ;  that,  perceiving  the  omission  in  the  notices, 
the  witness  immediately  withdrew  them ;  and  that  there 
was  no  discussion  or  formal  adjudication  on  their  validity. 

Mr.  Cockbum  contended  that  there  was  not  sufficient 
evidence  to  show  that  the  revising  barrister  came  to  any 
decision  on  the  validity  of  the  notice  of  objection ;  and 
that  the  Committee,  therefore,  were  not  competent  to 
entertain  or  determine  that  question.  By  the  60th  section 
of  the  Reform  Act,  the  jurisdiction  of  the  Committee,  as 
regards  the  register,  is  restricted  to  reviewiijg  the  decisions 
of  the  revising  barrister,  by  which  the  names  of  persons 
are  improperly  retained  on,  or  omitted  from,  it.    If  the 

(1)  C.&R.311. 
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184^.     revising  barrister  came  to  a  decision  on  the  notice  in 
'  question,  the  Committee  beyond  a  doubt  is  competent  to 

review  that  decision;  but  if  he  did  not  come  to  any 
decision  at  all  upon  the  notice,  the  Committee  can  have 
no  jurisdiction  in  the  matter.  Now  it  is  in  evidence  that 
on  AUam*s  case  being  taken,  something  objectionable  in 
the  form  of  the  notice  appeared  to  the  overseer.  The 
overseer  pointed  out  the  particular  defect  to  the  revising 
barrister,  who  thereupon  directed  the  attention  of  the 
objector  to  it.  Immediately  after  the  objector  was  made 
sensible  of  the  defect,  he  abandoned  the  notice  without 
the  slightest  attempt  to  sustain  it.  This  is  what  occurred 
in  AUam's  case.  When  the  voter's  case  came  on,  it  is  said 
by  Smith,  in  his  evidencci  that  the  revising  barrister  went 
into  the  question  of  its  validity,  as  he  did  in  Allam*s  case. 
If  that  is  assumed  to  be  true,  though  it  is  inconsistent  with 
the  other  evidence,  there  was  not  such  a  decision  by  the 
revising  barrister  as  to  give  this  Committee  jurisdiction. 
In  Allam's  case  there  was  no  objection  taken  to  the  notice, 
nor  any  discussion  on  its  defects,  to  form  the  basis  of  a 
decision  by  the  barrister.  Upon  the  barrister  expressing 
an  opinion  that  the  notice  was  invalid,  his  opinion  was  at 
once  acquiesced  in  by  the  objector.  Now  the  mere  inti- 
mation of  an  opinion  in  which  the  objector  immediately 
acquiesced  without  any  opposition  or  argument  on  his 
part,  either  before  or  after  the  opinion  was  expressed, 
cannot  surely  be  tantamount  to  a  decision  within  the 
meaning  of  the  60th  section  of  the  Reform  Act  The 
word  ^*  decision*'  in  that  section  is  the  same  as  adjudica- 
tion; but  there  can  be  no  adjudication  unless  there  be 
parties  at  issue  on  the  question  determined,  and  unless  a 
discussion  takes  place,  and  a  determination  of  the  con- 
tested point  follows.  But  if,  after  Allam's  case  was  dis- 
posed of,  the  objector  withdrew  his  objection  immediately 
after  the  voter's  case  was  called  on,  which  is  most  probably 
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the  fact,  the  case  stands  thus.  The  same  objection  is  taken  1848, 
ta  every  individual  of  a  class  of  voters,  the  barrister  de- 
termines on  the  first  case  that  the  notice  is  bad ;  the  notices 
in  the  other  cases  are  then  withdrawn  (1).  In  such  a  case 
could  the  objector,  for  the  purpose  of  giving  jurisdiction 
to  a  Committee  of  the  House  of  Commons,  maintain  that 
the  barrister  had  decided,  within  the  meaning  of  the  60th 
section,  the  whole  class,  although  virtually  and  in  effect 
he  had  ?  Suppose  a  number  of  causes  entered  for  trial 
at  nisi  prius  involving  the  same  point,  and  at  the  trial  of 
the  first  the  plaintiff  having  failed,  withdraws  the  records 
in  the  other  actions,  a  case  not  unfrequent  in  the  common 
law  courts,  would  it  be  contended  that  the  plaintiff  could 
obtain  a  rule  for  a  new  trial  in  the  causes  in  which  he  had 
withdrawn  the  records,  although  he  was  in  a  situation  to 
do  so,  in  the  case  that  was  tried,  for  some  mistake  of  the 
judge,  and  which  mistake  at  the  time  virtually  determined 
the  other  cases?  In  construing  the  word  **  decision"  in 
the  60th  section,  it  must  be  observed  that  the  Reform  Act, 
by  the  whole  system  of  registration  and  limited  appeal, 
shows  that  the  intention  of  the  legislature  was  to  make 
the  proceedings  before  the  barrister  final,  as  far  as  it  was 
possible,  and  to  admit  of  appeal  only  in  case  of  a  judicial 
decision,  formally  and  solemnly  come  to.  The  section, 
therefore,  must  be  taken  to  limit  the  right  of  appeal  to 
such  cases.  To  give  an  appeal  in  any  case  in  which  an 
idle  suggestion  or  opinion  is  hazarded  by  the  barrister, 
under  pretence  that  it  amounted  to  a  decision,  would  in 
effect  be  repealing  the  60th  section  and  submitting  the 
entire  register  to  revision  by  a  Committee  of  the  House 
of  Commons. 

Mr.  Serjt  Wrangham  was  stopped  by  the  Committee, 
who  resolved  '^  that  the  vote  was  a  bad  vote/' 

(1)  See  SmUh's  catt.  New  Sarum,  P.  &  K.  246;  C.  &  R.  311. 
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1842. 
JAMES  CURTIS'S  CASE. 

March  30.       The  voter  was  registered  for  ''  House  and  land,  Hard- 
ing's Green/'  and  at  the  election  voted  for  Mr.  Hampden. 
His  vote  was  objected  to  by  the  sitting  member,  on  the 
ground  of  the  premises  for  which  he  was  registered  not 
being  of  the  clear  yearly  value  of  10/. ;  of  his  not  having 
suflBcient  occupation  of  them ;  of  his  having  no  occupation, 
.  as  owner  or  tenant,  of  any  sufficient  house,  warehouse, 
counting-house,  shop,  or  other  building,  within  the  borough 
of  Great  Marlow,  to  entitle  him  to  be  regbtered ;  of  his 
not  being  duly  rated  in  respect  of  the  premises  for  which 
he  was  registered ;  and  of  his  not  having  paid  the  rates 
due  in  respect  of  them. 
1.  Where         The  voter,  a  common  agricultural  labourer,  for  some 
hired  a        years  had  hired  of  Mr.  Vansittart  a  cottage,  garden,  and 
denTan^"'    mcadow,  in  which  there  are  eight  fruit  trees,  at  Harding's 
wtdnfruit   ^^^®°»  *^  ''''•  ''''•  *-y®*r»  ^^^  premises  for  which  he  was 
trees  beiog    registered.    This  had  been  the  rent  for  more  than  twenty 
latter,  and     years.    The  voter  had  for  several  years  before,  and  at  the 
oVthe^mS?  ^®  ^f»  ^^^  registration  in  1840,  let  the  grass  of  the 
dowtos.,     meadow  to  Shelton,  who  grazed  it  with  his  cattle  the 

who  grazed  »  o 

it  with  his  whole  year  round,. for  which  he  paid  the  voter  31.  Ss. 
whole  v4r    a-y^ar.    The  fruit  was  reserved  by  the  voter.    Shelton  is, 

dSd*^ot  let  *"^  ^^'  °**°y  y^*"  ^^  '*®™*  ^^'  VansitUrt's  bailiff  for 
the  fruit  letting  the  cottage  in  question  and  other  cottages,  and  re- 
trees,  the  .  .        1                     rwi,               ,                  .      ,    , 
Committee  ceivug  the  rents.     The  meadow  contamed  about  an  acre 

Yotwre-^*  and  three  quarters,  and  was  estimated  by  one  of  the 
tained  a  valuers  called  in  support  of  the  objection  at  about  30s. 
ocGupaUoQ  an  acre  a-year;  the  same  person  estimated  the  cottage 
dow  to°^.'  and  garden  at  61.  a-year,  and  the  fruit  from  the  trees  in 
^'jI^*^*!^^  the  meadow  at  1/.  a-year,  altogether  about  8/.  10*.  a-year. 
for  it  as  land  A  second  valuer  called  in  support  of  the  objection  esti- 
with  the  mated  the  whole  at  about  8/.  a-year.  Shelton  stated  he 
2?^e  voter  Considered  the  cottage  alone  worth  81.  a-year.  In  the 
waiiated     rate  books  for  October  1839  and  May  1840  produced 
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before  the  Committee,  the  entry  relating  to  the  premises     1848. 
was  **  occupier  Curtis  James,  owner  6.  H.  Vansittart,  de-  fortheboase 
scription  of  property  House,  Harding's  Green,  estimated  atmated*** 
value  12/.  19s.  Sd.,  rateable  vahie  1(M.  10*."    It  was  proved  value  and 

^  rateable 

that  the  rates  were  paid  by  the  voter.  value  in  the 

Mr.  Cockbum  against  the  vote. — 1.  The  best  criterion  mucb^^re 
of  the  value  of  the  premises  for  which  the  voter  is  regis-  1^1^^^® "IJjJ 
tered,  b  the  rent  which  has  been  paid  for  so  many  years,  Ji^oum  ;  the 
viz.  7/.  7«.    The  receiver  of  the  rents,  Shelton,  estimates  held  the 
it  at  much  more,  but  the  fact  of  his  never  having  raised  it  ^^pri^^ 
speaks  more  strongly  than  the  opinion  he  has  hazarded  '^^  !^^  ^^' 

scnption  on 

before  the  Committee.    The  valuers  employed  by  the  sit-  the  rate  of 
ting  member  have  not  diminished  the  real  value,  and  if  nted^^d 
their  testimony,  uncontradicted  by  similar  testimony  on  ^^^^/^ 
the  other  side,  is  to  have  any  weight,  it  is  manifest  the  entiUed  to 
registered  premises  are  below  the  required  value.  io  mpect 

2.  But  the  meadow  must  be  taken  away  from  the  pre-  ^  ^^^^^' 
mises  described  on  the  register,  as  the  voter  could,  under 
the  circumstances,  have  no  sufficient  occupation  of  it  to 
entitle  him  to  be  placed  on  the  register  for  it,  as  land 
occupied  with  his  house.  The  real  and  substantial  occu- 
pation of  the  meadow  was  by  Shelton,  who  occupied  and 
used  it  for  a  meadow ;  that  was  its  real  use,  and  there 
could  be  no  occupation  for  any  other  purpose ;  the  fruit 
trees  were  a  mere  accident.  Shelton  had  the  right  to  go 
in  and  out  as  he  pleased ;  he  could  cut  the  grass,  or  depas- 
ture it  at  pleasure ;  he  had  the  occupation  and  sole  use  of 
the  entire  meadow  the  whole  year  round,  year  after  year. 
The  reservation  of  the  fruit  to  the  voter,  with  the  attend- 
ant right  to  go  into  the  meadow  to  gather  it,  cannot  be 
called  an  occupation  by  the  voter  of  the  entire  meadow. 
The  occupation  intended  by  the  Reform  Act,  whether 
actual  or  constructive,  is  a  beneficial  occupation,  and  it 

(1)  It  is  aaaumed  that  the  Committee  considered  the  annual  value  of  the 
boaae  and  garden  to  be  under  14M.,  for  the  witnesses  oo  both  sides  fixed  it  at  a 
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IMSt.  cannot  be  said,  the  taking  the  fruit  was  an  enjoyment  of 
the  meadow,  the  real,  proper,  and  beneficial  use  of  which 
was  the  use  of  the  grass  growing  on  its  surface.  If  the 
meadow  be  taken  from  the  registered  premises,  the  voter 
is  without  a  sufficient  occupation  as  to  value,  to  entitle  him 
to  remain  on  the  register. 

3.  The  meadow  must  be  thrown  out  of  the  question, 
also,  for  another  reason.  The  rate  books  produced  prove 
that  the  voter  was  rated  for  his  cottage  only,  the  single 
word  *'  house  '*  being  inserted  in  the  column  made  for  the 
description  of  the  particulars  of  the  property  rated.  By 
the  6th  and  7th  Will.  4,  c.  96,  s.  2,  it  is  enacted,  that  any 
rate  for  the  relief  of  the  poor  in  England  and  Wales 
*'  shall,  in  addition  to  any  other  particular  which  the  form 
of  making  out  the  rate  shall  require  to  be  set  forth,  contain 
an  account  of  every  particular  set  forth  at  the  head  of  the 
respective  columns  in  the  form  given  in  the  schedule  to  this 
act  annexed,  so  far  as  the  same  can  be  ascertained.'*  And 
the  column  headed  "Description  of  Property  Rated,*' 
contains,  by  way  of  example,  "  Land  and  Buildings," 
**  House  and  Garden,"  "  House."  By  the  same  section, 
"  the  churchwardens  and  overseers,  or  other  officers 
making  and  levying  the  rate,  shall,  before  the  rate  is 
allowed  by  the  justices,  sign  the  declaration  given  at  the 
foot  of  the  said  form  ;  and  otherwise  the  said  rate  shall  be 
of  no  force  or  vaKdity."    Tlie  declaration  is  as  follows : 

'*  We do  declare  the  several  particulars  specified  in 

the  respective  columns  of  the  above  rate  to  be  true  and 
correct,  so  far  as  we  have  been  able  to  ascertain  them,  to 
which  end  we  have  used  our  best  endeavours." 

When  there  is  land  with  a  house,  therefore,  it  must  be 
specified ;  and  the  presumption  is  strong,  if  not  conclu- 
sive, looking  at  the  provisions  of  the  statute,  that  there  is 
no  property  rated  which  is  not  mentioned  on  the  rate. 
It  cannot  therefore  be  maintained,  in  the  present  case^ 
that  the  meadow  is  rated ;  for  not  only  is  the  rate  silent 
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in  regard  to  it,  but  the  voter  is  actually  entered  for  the  184S. 
cottage  alone,  with  which  he  is  said  to  occupy  the  mea- 
dow. The  overseers  on  the  spot,  who  must  be  presumed 
to  have  obeyed  the  directions  of  the  statute,  and  used  their 
best  endeavours  to  ascertain  the  particulars  of  the  pro- 
perty occupied  by  the  voter,  found  that  he  occupied  the 
cottage  only.  Before  the  passing  of  the  act  just  cited,  it 
was  always  necessary  to  specify  the  land,  where  land  was 
rated  with  the  house.  Mr.  Nolan  says,  that  when  a  rate 
is  imposed  on  real  property,  it  is  laid  on  the  specific  thing 
taxed,  which  should  be  appropriately  described  in  the 
rate,  though  technical  accuracy  is  unnecessary.  (1)  Even 
before  the  statute  quoted,  therefore,  the  silence  of  the 
rate  as  to  particular  property  was  a  presumption  of  the 
non-occupation  of  it  by  a  person  rated  for  other  property, 
as  is  the  case  in  the  present  instance.  If,  however,  the 
voter  was.  not  rated  for  the  meadow,  he  was  not  entitled 
to  be  registered  for  it,  and  so  much  of  the  description  of 
the  qualification  in  the  register  must  be  struck  out.  The 
S7th  clause  of  the  Reform  Act  is  conclusive  on  this  point. 

Mr.Serjt  Wrangham,  in  support  of  the  vote. — 1.  The 
amount  of  rent  actually  paid  is  not  a  conclusive  test  of  the 
value  of  the  premises.  The  rent  paid  in  the  present 
instance  is  an  old  rent,  and  the  probability,  therefore,  is, 
that  it  does  not  indicate  the  real  value.  The  overseers 
in  the  rate  have  fixed  the  estimated  value  at  121.  I9s.  3(L, 
and  the  rateable  value  at  10/.  10^.  This  is  evidence  of 
value  that  may  be  relied  on. 

2.  No  authority  is  cited  on  the  other  side  for  the  posi- 
tion that  the  mere  letting  the  herbage  of  the  meadow 
deprived  the  voter  of  his  occupation,  or  that  it  was  incon- 
sistent with  it.  The  meadow  itself  was  not  underlet,  the 
rights  of  the  voter  were  afiected  only,  inasmuch  as  the 
necessary  particular  occupation  of  the  purchaser  of  the 

(1)  Nolan  OD  the  Poor  Laws,  vol.  i.  p.  75. 
VOL.  I. — B.  A.  E.  C.  O 
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184S.  grass  affected  them.  The  voter  bad  a  right  to  enter  for 
all  other  purposes ;  Shelton  could  not  treat  bim  as  a 
trespasser.  The  voter  occupied  the  meadow  in  the  same 
way  as  the  householder  occupies  the  portions  of  a  house 
he  lets  off  in  lodgings.  The  legal  occupation  of  the  whole 
meadow  was  still  in  the  voter;  he  was  in  actual  occupation 
of  part  of  it  by  the  perception  of  part  of  the  produce,  the 
fruit.  His  occupation  could  be  nowise  abridged  by  the 
other  part  of  the  produce,  the  grass  being  sold  to  and 
gathered  by  a  third  person. 

3.  The  Committee  must  take  the  entry  in  the  rate  as  a 
whole,  and  determine  what  is  the  subject  matter  rated. 
If  this  is  not  a  case  of  actual  rating  of  the  meadow,  it  is 
one  of  virtual  rating.  The  voter  is  in  occupation  of  rate- 
able property,  he  is  called  upon  to  pay  a  rate,  and  does 
so  without  objection.  An  intention  has  been  shown  on  the 
part  of  the  overseers  to  rate  him,  although  the  assessment 
is  informal,  for  it  is  evident  the  *'  annual  estimated  value  *' 
mentioned  in  the  rate  must  have  reference  to  something 
beyond  the  cottage,  from  the  largeness  of  the  sum.  The 
voter  cannot,  therefore,  be  treated  as  if  he  were  not  rated 
at  all.  There  are  many  cases  in  the  books  where  mis- 
takes have  been  made  in  the  names  of  parties,  or  where 
there  has  been  a  total  omission  of  the  names,  or  where 
the  property  has  been  incorrectly  described,  or  the  de- 
scription totally  omitted.  Yet  the  parties  actually  pay- 
ing the  rate  have  always  been  considered  as  virtually 
assessed  to  the  rate.  Therefore,  where  the  rate  con- 
tained the  names  of  landlord  and  tenant,  without  distin- 
guishing on  which  the  assessment  was  made  for  gaining 
a  settlement,  the  tenant  was  held  to  be  rated.  Rex  v. 
Ettdon^l).  If  against  this  reasoning  the  argument  on 
the  other  side  is  to  prevail,  it  will  be  necessary,  for  a  rate 
to  be  good,  and  therefore  legal,  that  every  particular  of 

(1)  Cald.  173. 
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the  property  rated  must  be  specified  down  to  the  smallest  1842. 
item,  leading  to  endless  frauds  and  litigation  (1).  If  the 
meadow  is  comprised  in  the  rating,  then  there  can  be  no 
doubt  as  to  the  sufficient  value  of  the  registered  qualifi* 
cation,  but  if  it  is  not,  if  the  house  alone  is  rated,  then 
according  to  the  rating  made  under  the  stringency  of  the 
new  act,  which  requires  the  officers  making  the  rate  to 
make  a  declaration  that  the  particulars  specified  in  the 
respective  columns  of  the  rate  are  true  and  correct,  as 
far  as  they  have  been  able  to  ascertain  them,  using  their 
best  endeavours,  the  value  of  the  house  alone  is  sufficient 
for  registration.  But  it  is  clear  that  the  revising  barrister 
must  have  considered  the  meadow  as  rated,  or  he  would 
have  struck  the  word  land  out  of  the  register. 
The  Committee  resolved  that  the  vote  was  a  good  vote. 


GEORGE  CLARKE'S  CASE.  March  z\. 

George  Clarke  was  registered  as  a  scot  and  lot  voter  in  The  voter 
1840,  and  at  the  election  voted  for  Mr.  Hampden.    His  cup"iS'l°^' 
vote  was  now  objected  to  by  the  sitting  member  on  the  **?*?*?*? 
grounds :    1st.  that  he  was  improperly  retained  on  the  re-  lived  at 
gister,  not  having  been  actually  and  bonajide  an  inhabitant  low,  but  for 
paying  scot  and  lot,  of  the  borough  of  Great  Marlow,  ^^!^J^ 
for  six  calendar  months  previous  to  the  31st  July,  1840,  election  in 
and  not  having  resided  there  or  within  seven  miles  there-  Hved'in 

London,  foN 
(I)  See  Reg.  v.  Fordham,  1 1  Ad.  &  £11.  73  j  3  P.  &  D.  95.    Where  the  Court  lowing  his 
of  Queen's  Bench  held  that  the  words  of  the  statute,  6  &  7  Will.  4,  c.  96,  s.  2.  employment 
declaring  that  a  rate  "  shall  have  no  force  or  validity,"  apply  only  where  the  de-  goujiuctor 
claration  at  the  foot  of  the  form  is  not  signed  hy  the  parish  officers,  and  not  where  big  wife  and 
th«  particulars  prescribed  in  the  earlier  part  of  the  section  are  deviated  from.        children 

continuing 
to  reside  in  his  honse  at  Great  Marlow,  and  for  which  he  conUnoed  to  pay  the  rates.  During  the 
three  vears  the  voter  slept  at  Great  Marlow  only  four  nights  at  intervals,  except  at  the  election, 
when  he  was  thei«  for  a  week.  He  was  not  at  Great  Marlow  for  six  months  before  the  elec- 
tion, nor  for  six  months  before  the  3l8t  July,  1840.  The  voter's  family  was  chieflv  supported 
by  weekly  reroitUnces  from  the  voter.  The  Committee  held  the  voter  to  be  properly  registered 
in  1840  as  an  inhabitant  who  paid  soot  and  lot  of  Grtat  Marlow,  and  also  that  he  had  a  right  to 
vote  at  the  election. 

o8 
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1842.  of  for  six  months  previous  to  the  same  day;  and,  £!ndly, 
that  he  was  not  entitled  to  vote  at  the  election,  not  being  an 
inhabitant  paying  scot  and  lot  of  the  borough  of  Great 
Marlow  at  the  time  of  the  election,  and  not  having  been 
actually  and  bon&fide  an  inhabitant,  paying  scot  and  lot,  of 
the  same  borough  six  calendar  months  previous  to  the 
election. 

The  voter  was  an  omnibus  conductor,  and  lodged  at 
"  The  Three  Compasses,"  Upper  Ebury  Street,  Pim- 
lico,  from  June,  1838,  till  after  the  election  in  July,  1841. 
He  slept  at  that  lodging  every  night  during  that  period, 
with  the  exception  of  a  week  at  the  time  of  the  election, 
when  he  was  at  Great  Marlow ;  and  also  with  the  excep- 
tion of  three  or  four  single  nights,  at  considerable  inter- 
vals, when  he  also  slept  at  the  same  place.  The  voter's 
daughter,  who  was  called  in  support  of  the  vote,  spoke 
to  the  voter  having  been  at  Great  Marlow  for  four 
days  at  Christmas,  1841,  but  could  not  speak  with  any 
certainty  as  to  his  having  been  there  at  any  previous 
Christmas,  nor  indeed  at  any  other  specified  time,  nor 
whether  he  had  been  there  within  six  months  before  the 
registration  of  1840,  or  between  that  registration  and  the 
election.  The  weight  of  evidence  was  against  the  voter 
having  been  at  Great  Marlow  during  either  of  those 
periods. 

By  the  1  &  S  Vict.  c.  79,  s.  7,  it  is  provided,  that  any 
person  applying  to  the  registrar  of  metropolitan  public 
carriages  for  a  license  to  act  as  driver  or  conductor,  &c. 
of  a  stage-coach  in  the  metropolis,  shall  sign  a  requisition 
to  the  registrar  for  such  licence,  specifying  the  Christian 
name  and  surname,  and  place  of  abode  and  age  of  the 
applicant.  And  a  penalty  of  5/.,  with  forfeiture  of  the 
licence,  is  imposed  in  case  of  any  misrepresentation  made 
to  deceive  the  registrar.  Between  the  S2d  Februarj', 
1839,and  8th  May,  1841,  the  voter  addressed  four  different 
requisitions  to  the  registrar  pursuant  to  the  Act,  to  be  ap- 
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pointed  a  conductor  of  a  metropolitan  stage-coach^  in  the     184S. 
following  form : — 

"  I  George  Clarke,  residing  at  the  Three  Compasses, 
Ebury  Street,  Pimlico,  Saint  George,  Hanover  Square, 
Middlesex,  request  to  have  a  licence  as  conductor  of  a 
metropolitan  stage  carriage ;  and  I  hereby  declare  that 
the  above  contains  a  true  statement  of  my  christian  name 
and  surname,  and  place  of  abode ;  that  I  have  been  and 
am  used  to  driving,  and  am  well  acquainted  with  the  streets 
and  places  in  and  about  London,  and  am  above  sixteen 
years  of  age,  and  that  I  have  not  been  convicted  of  any 
offence  under  the  Act  of  the  1  &  2  William  the  Fourth, 
chap.  22,  nor  under  the  Act  of  the  2  &  3  William  the 
Fourth,  chap.  120,  within  the  last  six  months. 

''  George  Clarke/* 

The  voter's  wife  and  family  of  four  children  lived  in  and 
occupied  the  whole  of  a  house  in  Oxford  Lane,  Great 
Marlow,  and  were  supported  partly  by  their  own  labour, 
but  chiefly  by  money  remitted  by  the  voter  weekly  from 
town.  The  voter's  linen  was  washed  at  Great  Marlow  by 
his  wife,  to  whom  it  was  sent  for  that  purpose  every  fort- 
night. No  evidence  was  given  before  the  Committee  that 
he  was  not  rated  for  an  occupation  in  Great  Marlow,  but 
it  was  shown  by  witnesses  called  in  support  of  the  vote, 
that  rates  were  paid  by  his  wife  for  the  house  in  Oxford 
Lane,  down  to  the  time  of  the  election. 

The  last  determination  respecting  the  right  of  voting  in  Lastdeter- 
the  borough  of  Great  Marlow  was  on  the  21st  November,  ""°'**®°- 
1690,  when  it  was  declared  to  be  in  ^'  the  inhabitants  who 
pay  scot  and  lot." 

Mr.  Seijt  Wrangham,  in  support  of  the  vote. — Resi- 
dence and  inhabitancy,  for  the  purpose  of  the  exercise  of 
the  elective  franchise,  are  convertible  terms ;  and  if  the 
voter  were  an  inhabitant  paying  scot  and  lot  of  Great 
Marlow,  during  the  periods  when  it  was  objected  he  was 
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184S.  not  80,  he  must  also  be  considered  as  resident.  As  to 
residence  and  inhabitancy  being  synonymous  expressions, 
the  authorities  collected  and  cited  by  Mr.  Rogers  (1)  are 
conclusive.  The  point  therefore  really  is,  whether  the 
voter  was  an  inhabitant  of  Great  Marlow  for  six  months 
prior  to  the  registration  of  1840,  and  six  months  prior  to 
the  electioni  for  no  question  is  raised  by  the  evidence  as 
to  his  possessing,  in  all  other  respects,  the  right  to  have 
been  registered  as  a  scot  and  lot  voter,  and  also  the  right 
to  vote  at  the  election.  It  would  appear  from  the  evi- 
dence adduced  by  the  other  side,  that  the  circumstance 
of  the  voter's  not  sleeping  at  Great  Marlow  is  chiefly  re- 
lied on  as  conclusive  of  the  fact  of  his  not  residing  there. 
But  sleeping  has  never  been  held  to  be  an  indispensable 
ingredient  of  inhabitancy  or  residence.  The  true  crite- 
rion is  the  possessing  a  dwelling,  with  the  faculty  or  power 
of  returning  at  any  period,  and  an  intention  to  return 
whenever  it  may  suit  the  party's  convenience.  So  long 
as  a  person  does  not  part  with  the  dominion  of  his  house 
to  another,  by  under-letting  or  granting  permissive  occu- 
pation, or  does  not  abandon  the  intention  to  return,  a 
residence  will  be  implied  by  law.  A  permanent  unbroken 
dwelling  at  the  place  is  not  required.  Rex  v.  Sargent{2). 
That  the  true  test  of  inhabitancy  is  the  intention  to  return 
was  established  more  than  two  centuries  ago  in  the  TFin- 
chelsea  case  {3).  That  Committee  resolved  that  two 
persons  of  the  name  of  Tilden  were  inhabitants  of  Win- 
chelsea  for  the  purpose  of  voting,  though  they  were  absent 
three  months  before  the  election,  as  they  bad  not  removed 
to  dwell  elsewhere  without  intention  of  returning,  for  they 
kept  their  houses  in  their  own  hands  and  might  return  at 
pleasure.  This  case  is  so  much  the  stronger  as  the  Til- 
dens  left  behind  them  neither  their  families  or  servants ; 

(1)  Page  192,  note  (6).  (2)  6  T,  R.  466.  (3)  Glanv.  12. 
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but  their  keeping  their  housesi  and  entertaining  the  in-  184^. 
tention  of  retumingi  were  held  to  be  an  inhabitancy  suffi- 
cient for  preserving  their  franchise.  In  the  Wootton 
Basseit  case,  decided  in  1819^  of  which  Mr.  Rogers  (1) 
has  given  a  MS.  note,  the  voter  was  absent  for  nine 
months  before  the  day  preceding  the  election,  and  had 
let  his  house  with  the  exception  of  one  bed|  which  he  re- 
tained, and  in  which  he  slept  the  night  before  the  election ; 
the  continued  possession  or  occupation  of  a  place  of  re- 
sidence by  the  voter,  with  the  intention  of  returning  to  it, 
was  held  to  constitute  inhabitancy.  In  John^s  case  (2), 
decided  by  the  Yougbal  Committee,  the  voter  John,  a 
freeman  of  Yougbal,  lived  in  lodgings  at  Cork  for  seven- 
teen months,  superintending  the  affairs  of  a  sick  brother, 
under  an  arrangement  that  in  case  his  brother  recovered 
he  was  to  return  to  Yougbal.  At  the  end  of  the  seven- 
teen months  the  business  was  given  up  and  John  returned 
to  the  latter  place.  When  John  left  Yougbal  for  Cork 
he  occupied  a  room  in  his  cousin's  house,  chiefly  furnished 
with  his  own  furniture,  which  remained  there  whilst  he 
was  at  Cork ;  and  in  his  visits  to  and  fro,  which  amounted 
to  between  twenty  and  thurty  in  the  year,  he  slept  in  the 
room,  and  upon  his  final  return  to  Yougbal  he  continued 
to  occupy  it.  John  was  held  to  be  an  inhabitant  of 
Yougbal.  The  frequency  of  John's  visits  during  his 
seventeen  months  stay  at  Cork  did  not  afiect  the  case, 
which  turned  on  his  retaining  possession  of  a  domicile, 
with  the  power  and  intention  of  returning  to  it.  In 
Wade's  case  (3),  before  the  Kinsale  Committee,  there  was 
a  total  absence  on  the  part  of  Wade  for  fourteen  months 
from  Kinsale ;  but  it  appeared  that  a  few  days  before  he 
left  that  place  to  go  to  reside  with  his  daughters  at  Liver- 
pool he  hired  a  lodging  by  the  year,  into  which  he  put 

(I)  Page  196.  (2)  F.  k  F.  392.  (3)  F.  &  F.  334. 
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184S.     some  furniture,  declaring  that  **  he  did  so  to  have  a  place 
""  to  return  to  if  he  and   his  family  should  not  agree." 

Wade's  vote  was  held  to  be  good*  John  and  Wade 
occupied  or  retained  lodgings  only,  were  not  rated,  and 
during  their  absence  left  nothing  behind  them  but  furni- 
ture ;  whilst  in  the  present  case  the  voter  occupied  one 
entire  house,  for  which  he  was  rated,  paid  the  rates,  and 
made  it  the  house  of  his  family,  indicating  an  intention 
not  to  relinquish  any  of  his  duties  or  rights  as  an  inha- 
bitant. In  Brett's  ease  ( 1)  the  Milboume  Port  Committee 
decided  the  vote  to  be  good,  though  the  voter  had  slept 
in  the  borough  but  four  nights  within  the  six  months 
before  the  election,  and  one  of  those  the  night  preceding 
it.  That  case  is  remarkably  strong,  for  Brett's  habitual 
residence  was  at  his  farm  out  of  the  borough.  Again  in 
the  case  of  Rex  v.  Mitchell(2),  one  Emms  was  absent  for 
two  complete  years  and  part  of  a  third  (3),  and  yet  he 
was  held  to  be  an  inhabitant  freeman  of  the  city  of  Nor- 
wich, within  the  meaning  of  a  local  act  of  parliament,  by 
which  it  was  necessary  that  he  should  have  been  resident 
six  calendar  months  previous  to  an  election  of  certain  cor- 
porate officers,  to  be  qualified  to  vote.  Emms  had  quitted 
Norwich  as  a  substitute  in  the  Norfolk  militia,  which  lay 
at  Colchester  all  that  time,  during  which  however  he  con- 
tinued to  rent  a  house  at  Norwich,  which  his  wife  lived  in 
till  she  went  to  join  him  just  before  the  election,  leaving 
his  furniture  remaining  in  the  house.  In  the  present  case 
the  strong  circumstances  are,  that  the  voter  quitted  Great 

(1)  C.  &  D.  227. 

(2)  10  East,  611. 

(3)  From  the  report  of  the  caie  it  appears  that  Emms  was  at  Norwich  with 
a  pass  from  his  regiment  in  November,  1806|  within  four  months  of  voting  as 
an  inhabitant  freeman.  There  were  thiee  other  cases  besides  that  of  Emms 
decided  in  Hex  v.  Mitchell,  but  in  every  one  the  voter  had  been  in  Norwich 
within  six  months  preceding  the  election,  at  which  he  voted  as  an  inhabitant 
freeman. 


OREAT  MARLOW.  8 

Marlow  in  search  of  employment ;  he  retains  a  house  184S. 
there  in  which  his  family  resides^  being  left  behind  him ; 
his  wife  continues  to  perform  certain  offices  for  him,  done 
at  a  man's  home^  such  as  washing  his  linen ;  he  makes 
regular  remittances  to  his  family  for  its  support ;  and  he 
had  the  right  to  return  whenever  he  pleased ,  which  it  is 
in  evidence  he  sometimes  exercised.  There  was  nothing 
indicating  an  entire  abandonment  of  Great  Marlow ;  on 
the  contrary,  every  thing  looked  like  a  determination  to 
keep  up  a  permanent  connection  with  it.  There  can  be 
no  dispute  here  about  the  facts ;  the  only  question  is  one 
of  law,  upon  which  the  cases  cited  are  conclusive. 

Mr.  Austin,  against  the  vote.— By  the  operation  of  the 
33rd  section  of  the  Reform  Act,  every  one  of  the  old  scot 
and  lot  voters  for  Great  Marlow  is  entitled  to  vote  at  any 
election  for  that  borough,  so  long  as  he  shall  be  qualified 
as  an  elector  according  to  the  usages  and  customs  of  that 
borough,  if  duly  registered  ;  but  no  person  shall  be  regis- 
tered as  a  scot  and  lot  voter  in  any  year  unless  he  shall 
on  the  last  day  of  July  in  such  year  be  qualified  as  such 
elector  in  such  manner  as  would  entitle  him  then  to  vote  if 
such  day  were  the  day  of  election,  nor  unless  he  shall  have 
resided  for  six  calendar  months  next  previous  to  the  last 
day  of  July  in  such  year,  within  such  borough,  or  within 
seven  statute  miles  therefrom.  By  the  S6  Geo.  III.  c.  100, 
no  person  having  a  right  to  vote  for  any  borough  as  an 
inhabitant  paying  scot  and  lot  shall  be  admitted  to  vote  at 
any  election,  unless  he  has  been  actually  and  bond  fide  an 
inhabitant  payuig  scot  and  lot  for  six  months  previous  to 
the  day  of  election.  And  by  the  58th  section  of  the 
Reform  Act,  the  returning  officer  is  to  put  to  any  voter 
three  questions,  the  last  of  which  is,  **  Have  you  the  same 
qualification  for  which  your  name  was  originally  inserted 
in  the  register  of  voters  now  in  force,  &c.  ?'*  And  if  it 
appear  to  the  returning  officer,  upon  his  putting  such 
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184^.  questioDi  that  the  voter  baa  not  the  aame  qualification  for 
which  he  was  registeredi  Buch  voter  cannot  vote.  The 
eifect  of  these  provisions  ia,  that  the  voter  to  be  registered 
for  Great  Marlow  in  1840  on  the  old  scot  and  lot  rights 
must  have  been  actually  and  bond  fide  an  inhabitant 
paying  scot  and  lot^  of  that  borough,  for  six  calendar 
months  previous  to  the  Slst  July  in  that  year,  and  also 
have  resided  there  or  within  seven  miles  thereof  for  six 
months  previous  to  the  same  day ;  and  that  to  vote  at  the 
last  election  it  was  necessary  he  should  have  been  actually 
and  bon&  fide  an  inhabitant  paying  scot  and  lot,  of  the 
borough,  for  six  calendar  months  previous  to  the  election. 
And  the  question  is,  whether  the  voter  fulfilled  the  con- 
ditions in  the  two  cases. 

The  voter  was  not  at  Great  Marlow  for  six  months 
before  the  Slst  July,  1840,  nor  for  six  months  before  the 
election.  It  is,  however,  said,  that  resident  means  no  more 
than  being  an  inhabitant ;  and  that  if  the  voter  were  an 
inhabitant  paying  scot  and  lot  for  six  months  before  the 
registration,  and  the  same  time  before  the  election,  he 
was  entitled  to  be  registered  and  to  vote.  It  is  also  said, 
that  inhabitancy  does  not  mean  or  imply  personal  dwelling 
or  commorancy.  Now,  admitting  in  this  case  that  resi* 
dent  and  bemg  an  inhabitant  are  synonymous  expressions, 
yet,  consulting  the  plain  meaning  of  the  word  ''  resident," 
it  is  impossible  that  the  proviso  in  the  33rd  section,  '^  resi- 
dent within  seven  statute  miles  of  the  borough,"  can  mean 
living  in  London ;  nor  if  the  proviso  had  been  **  no  one 
should  be  registered  unless  he  inhabited  within  seven 
miles  of  the  borough,"  &c.,  could  it  have  made  any  dif- 
ference in  the  obvious  meaning.  If  neither  '^  residing  *' 
nor  "inhabiting"  include  living  within  the  borough,  it 
will  be  extremely  difiicult  to  give  any  import  to  those 
words  in  the  section  in  question.    Paying  scot  and  lot; 
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accordbg  to  the  books  (1)^  is  being  on  the  rate  and  paying  184@. 
the  poor-rate.  Being  an  inhabitant  paying  scot  and  lot 
must  imply  something  more  than  merely  paying  scot  and 
lot.  In  the  present  case,  the  voter  occupied  a  house  at 
Great  Marlow  by  his  wife  and  familyi  and  was  conse- 
quently rated;  but  that  alone  would  not  make  him  an 
inhabitant.  If  mere  occupation^  with  or  without  being 
rated,  is  enough  to  make  a  man  an  inhabitant,  it  would 
be  quite  possible  for  a  person  who  had  never  set  foot 
within  the  borough  to  be  an  inhabitant.  It  would  hardly 
be  reasonable  to  call  a  person  living  in  the  Strand,  and 
never  going  to  Great  Marlow,  an  inhabitant  paying  scot 
and  lot  of  that  borough,  from  the  circumstance  of  his 
occupying  some  tenement  there  and  being  rated.  The 
word  "  inhabitant"  must  therefore  have  some  other  mean- 
ing  than  that  of  merely  occupying  and  paying  rates. 

Inhabitant,  like  many  other  expressions,  is  capable  of 
a  larger  or  more  limited  interpretation.  It  was  decided 
in  Lord  Coke's  time,  that  a  man  living  in  Cornwall,  may, 
to  many  purposes,  be  an  inhabitant  of  London.  The 
construction  is  always  to  be  made  with  reference  to  the 
nature  of  the  subject;  AUorney-General  v.  ForsterijS)^ 
And  in  the  present  case,  the  meaning  of  being  '^  inha- 
bitant" or  '^  resident*'  according  to  the  SSrd  section  of  the 
Reform  Act,  or  the  S6  Geo.  S,  c.  100,  must  be  determined 
by  reference  to  the  subjects  to  which  those  enactments 
relate.  Now  it  appears  that  if  a  person  is  described  as  an 
inhabitant,  and  it  is  sought  to  charge  him  in  that  character, 
but  in  respect  of  his  property  merely,  it  will  be  sufficient 
if  he  is  a  mere  occupier. 

In  Rex  V.  Adlard(S),  it  was  one  of  the  grounds  of 
the  judgment,  that  in  all  cases  in  which  occupation  has 
been  considered  the  same  as  inhabiting,  such  as  the 

(1)  Rogers,  198 ;  Elliott,  211.  (3)  4  B.  &  C.  772. 

(2)  10Ves.iun.339. 
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184S.     church  rate  to  which  all  inhabitants  are  said  to  be  con- 


tributory, the  repairs  of  highways  at  common  law,  the 
repair  of  bridges  by  statute  (1),  &c.,  the  object  being  to 
raise  money  by  the  taxation  of  property  within  the  dis- 
,  trict,  and,  for  the  purpose  of  such  taxation,  it  being 
wholly  immaterial  whether  the  occupier  be  a  resident 
within  the  district  or  without;  a  non-resident  occupier 
may  not  unreasonably  be  deemed  an  inhabitant  for  such 
a  purpose  (S).  But  when  in  the  character  of  inhabitant 
a  person  is  to  be  charged  with  the  performance  of  some 
personal  duty,  or  he  claims  some  personal  privilege  or 
franchise,  in  either  of  these  cases  the  word  *'  inhabitant " 
is  confined  to  personal  dwelling  or  commorancy.  Thus, 
in  Rex  v.  Adlard  the  defendant  was  held  not  liable  to 
serve  the  office  of  constable,  a  personal  duty,  because  he 
was  not  actually  resident,  though  he  occupied  a  house, 
paying  all  the  rates  and,  carrying  on  the  trade  of  a  printer, 
frequenting  the  house  daily,  but  not  sleeping  in  it.  And 
Lord  Coke,  speaking  of  the  residence  necessary  to  throw 
upon  a  person  the  performance  of  the  mere  personal  duty 
of  attending  the  toum,  says, ''  a  man  shall  do  his  suit  to  the 
toum  or  leet  where  his  person  is  commorant,*'  and  a  little 
before,  "  if  a  man  hath  a  house  within  two  leets,  he  shall 
be  taken  to  be  conversant  where  his  bed  is  (3)."  This 
principle,  so  clearly  recognized  in  putting  a  construction 
on  the  word  ^Mnhabitant,''  must  be  applied  in  ascer- 
taining the  meaning  of  that  or  equivalent  expressions 
in  the  Reform  Act,  and  in  the  26  Geo.  III.  c.  100. 
Now  there  cannot  be  a  privilege  or  franchise  more 
purely  personal  and  more  entirely  independent  of  all 
consideration  of  property  than  the  old  rights  of  voting 
reserved  by  the  Reform  Act;  and  it  is  to  confirm  this 
description  of  franchise  in  a  borough  to  those  personally 

(I)  22  Hen.  8,  c  6.     (2)  Per  Lord  Tenterden.      (3)  2nd  Inst.  122. 
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dwelling  in  it  that  the  26  Geo.  III.  c.  100,  attaches  to     1842. 


the  word  **  inhabitant "  at  once  its  plain  and  obvious 
sense,  that  of  being  really  inhabitant  or  conamorant. 
That  statute  was  passed  *^  to  prevent  occasional  inha- 
bitants from  voting  for  cities  and  boroughs  ;*'  and  after 
reciting  that  in  cases  where  the  right  of  voting  is  in  the  inha- 
bitants paying  scot  and  lot  or  inhabitant  householders,  &c. 
much  trouble,  expense  and  litigation  is  created  by  occasional 
voters,  to  the  great  prejudice  of  the  real  inhabitants,  it  is 
provided  that  no  person  shall  vote  as  an  inhabitant  pay- 
ing scot  and  lot,  or  an  inhabitant  householder,  &c.  unless 
he  shall  have  been  "  actually  and  bona^de"  an  inhabitant 
paying  scot  and  lot,  &c.  within  such  city  or  borough  six 
calendar  months  previous  to  the  day  of  election.  This 
act  defines  inhabitants  to  be  real  inhabitants  ;  and  the  use 
of  the  words  ''  actually  and  bonajide  an  inhabitant,"  indi- 
cates that  something  more  is  intended  than  mere  occupation 
and  rating,  or  sleeping  a  night  or  two  in  a  year.  And  a 
forcible  illustration  oC  the  adherence  by  the  legislature  to 
the  principle  of  requiring  personal  residence  as  essential 
to  ihe  possession  of  a  personal  franchise,  is  the  difference 
in  that  respect  between  county  and  borough  electors 
established  by  the  Reform  Act.  By  the  18th  sect.,  regu- 
lating the  right  of  voting  in  counties,  which  clearly  is  in- 
tended to  be  one  in  respect  of  property,  and  not  a  personal 
right  subject  to  certain  conditions  as  in  boroughs,  no 
residence  is  required.  But  in  boroughs,  both  under  the 
new  right  as  occupiers  and  the  old  reserved  rights,  resi- 
dence is  indispensable,  for  the  right  is  personal  in  both 
cases,  the  occupation  in  the  former  being  merely  a  con- 
dition. Several  cases  have  been  cited  on  the  other  side, 
hardly  one  of  which  if  examined  will  support  their  posi- 
tion, that  actual  residence  is  not  required,  to  be  an  inha- 
bitant. The  Winchehea  ca8e(\)  is  quoted  from  Mr. 
(l)Glanv.l2. 
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184S.     Rogers's  book  (1),  which  has  been  much  used  in  the  argu- 
ment in  support  of  the  vote ;  but  the  true  meaning  of 
that  case  can  only  be  formed  by  a  reference  to  the  report, 
Mr.  Rogers  having  omitted  the  most  material  portions  of  it. 
The  mayor,  jurats,  and  freemen,  inhabitants  of  Winchel- 
sea,  had  voices  in  the  election  of  members,  and  absence 
for  less  than  a  year  and  a  day  did  not  affect  their  right  to 
vote.  That  is  the  custom  of  all  the  Cinque  Ports  (S).    But 
some  years  before  the  election  complained  of,  the  corpora- 
tion by  a  bye-law  ordered  that  no  freeman  or  jurat  of  the 
town  should  have  a  voice  at  any  election,  or  in  the  passing 
of  any  Act,  unless  he  were  inhabitant  in  the  town  by  the 
space  of  three  months  together  next  before  such  election 
to  be  made  or  such  Act  passed.     Now  the  Tildens  had 
resided  in  the  town  within  a  year  and  a  day,  and  also 
within  the  three  months  before  the  election.   They  had  left 
their  houses  shut  up,  but  not  empty,  though  so  stated  in 
the  report,  for  they  were  rated  for  them.   During  the  three 
months  they  took  a  part  in  the  assemblies  of  the  freemen 
for  corporate  matters,  they  shared  in  the  profits  of  the  town 
tenements,  and  had  the  benefit  of  Witherman's  grass,  a 
privilege  belonging  to  the  freemen  of  the  borough.    The 
bye-law  suspended  all  the  acts  and  rights  of  a  non-resident 
freeman,  and  it  is  clear  therefore  that  the  Tildens  were 
not  absent  so  as  to  come  within  that  regulation.    The 
Tildens  at  the  election  were  not  allowed  to  vote,  on  the 
ground  ^'  that  they  were  no  freemen  by  reason  of  the  said 
decree."    That  was  the  pretence  of  the  returning  officer, 
whose  conduct  was  one   of  the   matters  of  complaint. 
Under  these  circumstances  the  first  resolution  come  to  by 
that  Committee,  and  which  is  omitted  by  Mr.  Rogers,  is 
that  no  bye-law  of  the  corporation  could  alter  the  manner 
or  right  of  election  of  members  of  Parliament.     Then 

(1)  Page  196. 

(2)  Journals  of  the  House  of  Commons,  vol.  i.  pp.  726,  728,  and  739. 
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comes  the  second  resolution,  which  is  all  that  Mr.  Rogers  1 842. 
gives  of  the  case ;  and  in  that  resolution  it  is  evident  from 
what  has  been  stated^  that  ''their  said  non-residence/ 
means  such  non-residence  as  was  proved  before  the  Com* 
mittee,  which  is  clear  was  no  non-residence  at  all.  The  real 
point  after  all  was  the  validity  of  the  bye-law,  and  the  case 
proves  nothing  for  the  other  side.  The  next  is  the  Wooiton 
Basseiti  a  MS.  case,  to  be  found  in  Mr.  Rogers's  book(l), 
the  full  particulars  of  which  it  is  now  impossible  to  ascer- 
tain. But  if  the  decision  of  the  Committee  is  correctly 
given,  some  of  the  material  facts  must  be  mis-stated  or 
omitted,  otherwise  the  decision  is  unintelligible.  If  Mr. 
Rogers's  note  of  the  case  is  correct,  and  contains  the 
whole  of  the  circumstances,  it  is  one  of  those  decisions 
which  Committees  from  time  to  time  unaccountably  arrive 
at,  in  defiance  of  common  sense  and  argument,  and  it  is 
a  decision  therefore  that  should  be  totally  disregarded  in 
the  present  case.  In  John's  case  {9)^  the  furniture  re- 
mained in  the  bed-room  during  the  voter's  stay  at  Cork 
for  his  constant  use,  for  it  appears  he  slept  twenty  or 
thirty  times  in  that  room  in  the  course  of  the  year.  In 
Wad^s  cas€{S)  the  decision  of  the  Committee  probably 
turned  on  the  circumstance  of  his  being  a  freeman,  in 
whose  case  residence  is  not  a  condition  of  voting,  but  only 
of  being  registered.  Wade  resided  at  Kinsale  within 
tlie  prescribed  time  before  he  was  registered,  and  being 
registered  he  was  entitled  to  vote,  notwithstanding  his 
residing  at  Liverpool  at  the  time  of  the  election.  If  this 
were  not  the  ground  of  the  decision,  it  is  impossible  to 
divine  how  the  Committee  came  to  the  conclusion  that  a 
person  proved  to  be  living  at  Liverpool  for  a  year  and  a 
quarter,  was  during  the  same  period  an  inhabitant  of  Kin- 
sale.  Such  a  decision  is  not  only  opposed  to  common 
sense,  but  is  contrary  to  law.    The  next  case  cited  by  the 

(1)  Page  196,  (2)  F.  &  F.  392.  (3)  F.  &  F.  334. 
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1848.  other  side  is  also  quoted  from  Mr.  Rogers's  book,  viz. 
Brett's  case  (1),  but  Mr.  Rogers  omits  that  on  the  death  of 
his  son-in-law,  Brett  slept  on  the  premises  for  a  whole 
month.  That  fact,  no  doubt,  operated  on  the  Committee, 
as  it  was  well  calculated  to  do.  Under  the  circumstances 
it  was  extremely  difficult  to  determine  where  Brett  resided/ 
and  in  favour  of  the  franchise  the  Committee  inclined  to 
that  place  which  supported  the  vote.  But  the  Milbourne 
Port  Committee,  which  decided  Brett's  case,  also  de- 
cided Longman's,  which  is  not  mentioned  by  Mr.  Rogers 
nor  cited  on  the  other  side.  In  that  case  it  was  held 
that  a  person,  though  within  the  proviso  of  the  1st  sect, 
of  the  S6  Geo.  3,  c.  100,  in  consequence  of  his  property 
in  the  borough  having  come  to  him  by  operation  of  law, 
was  not  an  inhabitant  of  the  borough,  as  he  did  not  per- 
sonally reside  in  it.  Then  comes  Rex  v.  Mitchell  (SI),  the 
last  case  cited  on  the  other  side,  and  again  the  abridge- 
ment given  by  Mr.  Rogers  does  not  convey  a  correct 
report  of  the  case.  It  was  the  case  of  militia-men  at 
Colchester  on  duty  with  their  regiment,  and  decided  to  be 
resident  at  Norwich  on  grounds  that  immediately  distin- 
guish it  from  the  present  case.  These  grounds  were  that 
they  had  their  dwelling-houses  at  Norwich,  in  which  they 
left  their  families  dwelling,  and  to  which  they  returned 
from  time  to  time  when  they  obtained  leave  of  absence 
from  their  regiment;  that  they  had  no  other  abiding  place 
than  Norwich,  and  that  they  were  inhabitants  of  that  city, 
subject  to  have  their  inhabitancy  interrupted  by  the  calls 
for  public  service,  and  their  absence  on  duty  would  be 
protected  upon  the  ground  of  the  exigency  of  that  public 
service.  That  case  turned  on  the  fact  of  the  men  having 
no  other  abode  than  Norwich,  and  their  absence  being 
involuntary.  The  voter  in  the  present  case  had  an  abode 
at  the  Three  Compasses,  in  Pimlico,  there  is  hb  own 

(1)  C.  &  D.  227.  (2)  10  East,  511. 
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testimony  for  it ;  his  absence  from  Great  Marlow  was  per-  184S. 
fectly  voluntary,  and  was  not  on  the  occasion  of  any 
public  service,  and  it  will  not  therefore  be  protected  on 
that  ground,  like  the  absence  of  the  men  in  Rex  v.  Mit- 
chell. That  case,  instead  of  supporting  the  vote  in  this 
base,  is,  if  properly  understood,  strongly  against  its  va- 
lidity. 

Mr*  Serjt.  Wrangham^  in  reply. — In  Longman's  case 
there  was  no  pretence  for  saying  he  was  resident  in  the 
borough.  The  utmost  that  was  proved  was,  that  he  was 
the  owner  of  certain  leasehold  property  there,  but  in 
which  he  never  resided,  which  he  did  not  occupy,  nor  to 
which  was  there  the  slightest  reason  for  supposing  he 
ever  intended  to  return,  to  reside  in.  The  premises  were 
in  the  possesion  of  a  tenant,  tenant  at  will  perhaps,  but 
still  having  an  interest  and  occupation  inconsistent  with 
the  occupation  of  Longman.  In  Rex  v.  Mitchell  the  cu:- 
cumstance  which  bore  most  materially  on  the  decision  of 
the  court,  had  no  reference  to  the  cause  of  the  absence 
of  the  men;  it  was  that  they  had  their  dwelling-houses  at 
Norwich,  for  which  they  paid  rent,  and  in  which  their 
families  were  inhabiting  whilst  they  were  absent. 

The  Committee,  after  deliberation,  resolved  *^  that  the 
vote  was  a  good  vote." 

Eusebius  Windsor  was  called  as  a  witness  in  support  A  witness 
of  the  vote.    It  was  proved,  that  about  a  week  before,  been  present 
lie  had  been  in  the  committee-room  for  some  minutes,  J^J^jn* 
while  a  witness  was  under  examination  in  another  case,  before  the 

Coinmittee» 

Windsor  stated  that  on  the  day  in  question  he  had  just  cannotafter- 
arrived  in  town  from  Great  Marlow,  and  being  in  the  ^Wence]^* 
lobby,  saw  through  the  door  of  the   committee  -  room, '^•^^^^^J®  ^ 
which  happened  to  be  open,  a  friend  of  his  inside  the  for  the  ez- 
room;  that  he  went  in,  and  was  pushing  his  way  up  to  his  witnesses 
friend,  when  some  one  told  him,  that  as  he  was  a  witness  ^^^ 

VOL.  I. — B.  A.  K.  c.  H 
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IM2.  he  must  quit  the  room,  which  he  immediately  did;  he  did 
"^""""""^  not  think  he  was  more  than  a  minute  in  the  room;  that  he 
did  not  hear  any  thing  that  was  going  on;  and  that  he 
did  not  know  he  was  doing  wrong  in  going  into  the  room. 
It  was  proved  howey^,  by  another  witness,  that  Windsor 
was  asked  by  the  door-keeper,  as  he  went  in,  whether  he 
were  not  a  witness. 

Mr.  Austin. — ^The  rule  is  imperative  that  a  witness  who 
has  been  in  the  committee-room  at  any  time  during  the 
proceedings,  cannot  be  afterwards  examined;  Petersfield 
case  (I),  New  Windsor  ease  (2);  with  the  exception  of 
cases  where  he  has  remained  in  the  room  with  the  view 
of  excluding  his  own  testimony,  Oxford  case(S),  or  is 
called  to  prove  that  another  witness  has  been  in  the 
room  ;  New  Windsor  case.  Mr.  Rogers  states  the  rule 
as  being  invariably  adhered  to,  and  remarks  upon  the 
necessity  of  its  being  rigidly  observed  (4). 

Mr.  Serjt  Wrangham. — The  testimony  or  credibility  of 
the  witness  could  not  be  affected  by  his  coming  into  the 
room,  as  he  heard  nothing.  Moreover,  the  proceedings 
related  to  another  case.  The  rule  is  not  so  inflexible 
as  is  stated;  for  it  has  been  occasionally  relaxed  where 
witnesses  have  transgressed  the  resolution  of  the  Com- 
mittee, excluding  them.  That  was  done  in  the  Middlesex 
case  {5). 

Mr.  Austin,  about  to  reply,  was  stopped  by  the  Com-^ 
mittee,  who  resolved  that  the  witness  could  not  be  ad- 
mitted to  give  evidence  (6). 

ApHl  1.        Mr.  Austin  now  proposed  to  take  the  case  of  Peter 
The  Com-    Brown,  which  was  one  of  removal.    Hitherto  he  had  con- 

mittee  re- 
quires that  one  class  of  objectioDs  be  exhausted  before  they  will  proceed  with  another. 

(1)  P.  &  K.  104.  (2)  K.  &  0. 167.  (3)  P.  &  K.  104. 

(4)  On  Committees,  100.  (5)  2  Peck.  135. 

(6)  See  the  Sudbniy  eate,  pott ;  also  the  Blaeklnam  etue,  poti* 
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fined  himself  to  the  class  of  registration  objections^  but  he     184S. 
did  not  consider  himself  bound  to  exhaust  that  class  before 
he  proceeded  to  a  class  of  a  different  description. 

Mr.  Serjt.  Wrangham. — The  universal  practice  before 
Committees  is  to  esJiaust  class  after  class,  and  not  to  pro- 
ceed with  a  fresh  class  until  the  one  already  begun  is 
done  with  or  abandoned;  Rogers's  Law  and  Practice  of 
Election  Committeesi  p.  78.  The  resolution  of  the  Eye- 
sham  Committee(l)  is  an  admission  of  the  general  rule; 
as  the  reasons  for  not  adhering  to  it  are  carefully  stated, 
and  that  is  the  only  case  in  which  it  has  been  departed 
fiom.  The  Totness  Committee  enforced  the  general 
practice  by  a  resolution. 

Mr.  AuHin  denied  the  existence  of  any  such  general 
rule.  If  such  a  rule  were  inflexibly  established,  it  would 
lead  to  the  greatest  inconvenience.  By  not  tying  the  par- 
ties down  to  classes,  they  are  enabled  to  present  their 
best  cases  first  to  the  Committee,  and  so  save  both  time 
and  expense,  by  hastening  the  close  of  the  proceedings; 
whereas,  if  compelled  to  exhaust  one  class  before  pro- 
ceeding with  another,  they  are  driven  to  bring  forward 
their  weak  as  well  as  their  strong  cases,  uselessly  post- 
poning the  final  decision.  The  Committee  moreover  has 
no  power  under  the  statute(2),  by  which  they  are  now  ap- 
pointed, to  lay  down  any  such  rule  as  is  said  to  exist; 
they  cannot  compel  the  parties  to  conduct  their  cases  in 
any  given  way.  As  to  any  inference  from  the  resolution 
of  the  Evesham  Committee,  that  resolution  is  too  vaguely 
worded  to  be  relied  on  as  an  authority  for  what  it  is  cited. 
The  Totness  Committee  was  one  of  the  first  that  sat  under 
the  new  act  for  amending  the  jurisdiction  of  Committees(3). 
The  parties  in  that  case  were,  at  the  sitting  of  the  Com- 
mittee, met  with  a  string  of  resolutions  come  to  without 
counsel  being  heard»  and  which  the  Committee  must  have 

(1)  F,  &  F.  634.  (2)  4 &  6  Vict.  c.  58.  (3)  2  &  3  Vict  c.  38. 
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184S.  passed  without  due  consideration  of  their  effect  upon  any 
future  case,  or  even  upon  the  case  before  them.  More- 
over,  the  resolution  in  theTotness  case  was  never  applied, 
for  the  Committee  did  not  go  into  the  scrutiny,  the  whole 
case  terminating  abruptly  on  a  preliminary  point.  As 
to  the  doctrine  laid  down  by  Mr.  Rogers  (1),  there  is  no 
authority  for  it ;  the  two  cases  he  cites  from  Messrs.  Perry 
and  Knapp's  Reports,  at  pp.  46  and  S55,  have  no  appli- 
cation. 

After  deliberation  the  Committee  decided,  *^  that  one 
class  of  objections  be  exhausted  or  abandoned  before 
counsel  proceed  to  another  class."  Ayes,  six:  Sir  J.  Y. 
BuUer,  Sir  W.  Heathcote,  Mr.  Childers,  Su:  H.  Campbell, 
Sir  J.  Mordaunt,  Mr.  Power.  Noes,  one:  Mr.  Cowper  (2). 

Apru  1.  CASE  OF  THOMAS  CORBY,  Jun. 

Where  the  The  voter  was  registered  for  "  House,  High  Street," 
forwhich"he  ^"^  Voted  for  Mr.  Hampden;  he  was  now  objected  to^  on 
teredwi^  ^^^  ground  that  his  name  was  improperly  inserted  in  the 
joined  his  register,  he  not  occupying  any  suflScient  housci  warehouse, 
house,  and  shop,  counting-house,  or  other  building,  in  the  parish  of 
emra^D^cUr  ^^®**  Marlow,  entitling  him  to  be  registered,  and  not 

one  from  a    being  duly  rated, 
passage 

common  to  The  voter  and  his  father  were  partners,  and  some  years 
with  a^door'  ^S^  threw  their  houses,  previously  distinct  though  adjoin* 
nexuhc"*^  5ng,  into  one,  by  making  a  common  entrance  passage  and 
street,  and    staircase  to  them,  and  blocking  up  the  only  outer  door  of 

another  ,  ,    ,  11 

from  a  the  Voter  s  bouse.  The  passage  ran  only  a  short  way  into 
house  occu-  ^^®  house.  At  the  time  of  the  registration  there  was  only 
pied  by  the  one  front  outer  door  to  the  whole  house,  which  led  into 

voter  and  ^11 

his  father  the  passage.  On  the  left  side  of  the  passage  was  a  door 
an  internal  leading  into  the  voter's  sitting  room ;  and  on  the  other 
commuQica.  gjjg^  ^^^j  j^j  ^jj^  ^^^  ^f  j^e  passage,  were  doors  leading 

(1)  Law  and  Practice  of  Election  Committees,  p.  73. 
(2)  Minutes  of  Proceedings,  p.  ziv. 
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into  sitting  rooms  of  bis  father.  Upstairs  there  was  a 
common  landing  place,  with  doors  leading  to  the  voter's 
and  his  father's  rooms  respectively.  Adjoining  the  back 
of  the  voter's  part  of  the  house  was  a  counting-house, 
occupied  by  the  voter  and  his  father  in  their  partnership 
business ;  to  the  counting-house  was  an  outer  door,  and 
between  the  counting-house  and  the  voter's  part  of  the 
house  there  was  a  communication  by  a  door  way.  From 
the  counting-house  there  was  also  a  staircase  leading  to 
some  of  the  upstair  rooms  in  the  voter's  part  of  the  house. 
There  was  no  back  door  to  that  part  of  the  house.  The 
occupation  by  the  voter  and  his  father  of  the  different 
portions  of  the  house,  was  separate  and  distinct.  To  the 
whole  house  was  a  garden,  divided  by  a  cross  path ;  one 
part  occupied  by  the  voter  with  his  portion  of  the  house, 
and  the  other  by  his  father  with  his  portion.  The  hirings 
of  the  two  portions  of  the  house  and  garden  were  distinct, 
though  from  the  same  landlord.  The  voter  and  his  father 
were  entered  in  the  several  rates  for  the  year  preceding 
the  registration  as  follows : — 


1848. 

tioD  existed 
between  the 
houses  up 
tttirs,  the 
voter  and 
his  father 

rated  for 
the  voter's 
house  as 
"  part  of  a 
house;"  the 
Committee 
held  that 
the  voter 
was  impro- 
perly r^ 
tered. 


Occopier. 


Corby,  Thomas,  Jan.  > 
Corby,  Tbomai*  sen.  j 


Ditto 
Ditto 


Owo«r. 


J.  P.  WiUiains. 


Ditto  . 
Dido  . 


Description  of 
Property. 


(  Part  or  HoQse 
(and  Garden 

CHoase,  Siore- 
l  house,  Lofts, 

Yard  and  Garden 


Gross  estimated 
Value. 


} 


£  ».  d. 

11  0  0 

0  0  0 

14  0  0 


Rateable 
Value. 


£    9.    tL 
9    7     0 


0    0 
11  18 


The  sums  to  be  paid  were  bracketed  together,  and 
brought  out  in  one  sum ;  the  second  entry  on  the  rate 
being  the  portion  of  the  house  occupied  by  the  father. 
It  was  not  proved  who  paid  the  rates.  The  annual  value 
of  the  voter's  portion  of  the  house  and  garden  was 
about  15/. 

Mr.  Austin,  against  the  vote.— The  voter  cannot  be  said 
to  occupy  a  house,  his  occupation  being  of  rooms  in  a  house^ 
only.    The  voter  and  his  father  occupy  a  house  between 
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1842.  them;  and  as  it  is  not  a  joint  occupation,  the  occnpa- 
^"^""*~  tion  must  be  either  in  one  of  them  alone  or  in  neither  of 
them.  By  the  rate  the  voter  and  his  father  are  described 
as  being  in  occupation  of  the  portion  occupied  by  the 
YOter,  and  the  father,  for  his  portion,  is  described  as 
occupier  of  the  whole  house.  Thb  is  inconsistent  with 
any  supposition  that  the  voter  occupied  the  whole  house. 
There  being  but  one  house  and  two  distinct  tenants,  if  the 
mode  of  hiring  as  given  in  evidence  is  to  be  regarded,  it  is 
clear  that,  if  the  voter  is  in  legal  occupation  of  any  thing, 
it  is  only  of  part  of  a  house ;  and  if  so,  he  has  not  satisfied 
the  S7th  section  of  the  Reform  Act,  which  requires  the 
occupation  of  a  house,  that  is,  of  a  whole  entire  house. 
To  an  entire  house,  however,  the  exclusive  right  to,  and 
dominion  over,  the  outer  door  is  necessary,  which  Ib  want* 
ing  in  this  case.  If  a  part  of  a  house  were  to  be  con- 
sidered as  a  house  within  that  section,  every  one  of  several 
lodgers  in  a  house,  where  the  landlord  does  not  reside, 
would  be  entitled  to  be  registered.  The  second  objection 
to  the  voter  is,  that  he  is  not  duly  rated.  He  is  rated 
jointly  with  his  father,  which  is  not  the  kind  of  rating  re- 
quired by  the  27th  section.  Moreover,  as  the  voter  has 
not  the  absolute  and  complete  dominion  over  his  portion 
of  the  house,  from  having  no  exclusive  right  of  way  to  it, 
he  cannot  legally  be  rated  for  it,  and,  if  rated,  might 
resist  it. 

Mr.  Serjt.  Wrangham,  in  support  of  the  vote. — ^Each 
portion  of  the  house  is  distinct  and  separate  from  the 
other,  and  in  law  constituted  a  separate  and  an  entire 
house.  A  common  entrance  does  not  necessarily  make 
two  tenements  one,  the  cases  are  numerous  on  that  point. 
It  is  not  as  if  the  voter's  father  had  the  exclusive  control 
over  the  outer  door ;  that  would  prevent  the  voter's  tene- 
ment being  considered  as  a  house.  Each  house  here  had 
its  own  proper  front  door,  and  the  door  from  the  passage 
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to  the  street  k  oonunon  to  both  occupiers,  neither  of  them     I84S. 
having  labsolute  control  over  it,  and  placed  there  probably  ' 

by  mutual  agreement  for  the  greater  security  of  the  re- 
spective dwellings.  The  cases  of  Archer  and  Gun^  and 
of  Robson{l)f  are  in  point.  In  both  those  cases  several 
of  the  Judges  declared,  that  a  house  divided  in  a  similar 
way  to  the  present,  with  only  one  common  entrance,  was 
two  distinct  and  separate  houses.  Cciseys  case(2),  de^ 
cided  by  the  Ripon  Ck)mmittee,  was  that  of  a  house- 
holder letting  off  rooms  in  his  house  to  lodgers,  and  con- 
sequently retaining  the  legal  occupation  of  the  whole 
house.  And  if  the  lodgers  in  that  case  had  separate 
entrances,  as  stated  in  the  argument  on  one  side,  so  as  to 
make  the  portions  of  the  house  occupied  by  them  separate 
tenements,  the  decision  of  that  Committee  cannot  weigh 
against  the  deliberate  opinion  of  the  Judges  in  Archer  and 
Gun*e  ease  and  that  of  Bobson.  As  to  the  rating  of  the 
voter  being  informal,  that  will  not  operate  as  if  he  were 
not  rated  at  all ;  it  is  proved  that  he  was  rated,  which  is 
the  pomt  for  the  Ck>mmittee  to  determine ;  they  have  not 
to  judge  of  the  form  of  the  rate. 

Mr.  Aueiifif  in  reply. — Archer  and  Gun's  case  is  dis- 
tinguishable from  the  present ;  the  house  there  was  divided 
into  two  distinct  tenements,  by  a  passage  running  the 
whole  way  through  the  middle  of  it.  The  dwellings  were 
entirely  separate,  without  any  internal  communication 
whatever.  In  Robsoris  case,  the  houses  again  were  sepa- 
rate, to  each  was  a  separate  shop,  and  a  separate  door  to 
the  street;  the  houses  were  distinct,  with  separate  stair- 
cases, and  no  internal  communication  existed,  except  that 
each  of  them  had  an  entrance  from  the  same  passage. 
In  the  present  case  there  was  an  internal  communication 
upstairs,  as  well  as  on  the  ground  floor,  by  doors  opening 
into  the  passage. 

(1)  P.  &  K.  209,  in  nati$.  (2)  P.  &  K.  209 ;  C.  &  R.  296. 
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184^.        The  Committee  resolved,  "  that  the  vote  was  a  bad 
vote." 

April  11.  Several  other  votes  having  been  struck  off  the  poll  on 
both  sides  during  the  scrutiny^  and  the  petitioner  having 
established  a  majority,  Sir  W.  R.  Clayton  abandoned  any 
further  defence  of  his  seat.  The  Committee  thereupon 
resolved, 
Finti  reso.  "  That  Sir  W.  R.  Clayton,  Bart.,  is  not  duly  elected  a 
Committee,  burgess  to  serve  in  this  present  parliament  for  the  borough 
of  Great  M arlow. 

**  That  Renn  Hampden,  Esq.,  is  duly  elected,  and 
ought  to  have  been  returned  a  burgess  to  serve  in  this 
present  parliament  for  the  borough  of  Great  M arlow/' 
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CASE  II. 

WEYMOUTH  AND  MELCOMBE  REGIS.       1842. 

The  Committee  was  appointed  on  the  15th  of  March, 
1843,  and  consisted  of  the  following  Gentlemen  : 

Patrick  Maxwell  Stewart,  Esq.,  M.  P.  for  RenfrewBhire— (Chaikman.) 

Hon.  Charles  Compton  Cavendish,  M.P.  for  Youghall. 

Sir  Philip  Egerton,  M.P.  for  South  Cheshire. 

Thomas  Slingsby  Duncombe,  Esq.,  M.P.  for  Finsbury. 

Sir  Henry  Smyth,  M.P.  for  Colchester. 

Archibald  Hastie,  Esq.,  M.  P.  for  Paisley. 

Joseph  Bailey,  Esq.,  jun.,  M.  P.  for  Herefordshire. 
Pefi/ioners— Ralph  Bemal,  Esq.,  and  William  Doogal  Christie,  Esq. 
Sluing  Members — Viscount  VillierB,  and  George  William  Hope,  Esq. 

Cotauelfor  the  PetUionen  ^Mr.  Austin,  Q.C.,  Mr.  Cockbum,  Q.  C,  and 

Mr.  Kinglake. 

Jgeni—Mr,  Coppock. 

Counsel  for  the  Sitting  Members-^Uon.  J.  Talbot,  Mr.  Hodges,  and 

Mr.  Hope. 

Jgents-^Messn,  Currie  and  Woodgate. 


The  petition,  after  stating  the  election,  and  that  the 
sitting  members  and  the  petitioners  were  candidates,  com- 
plained of  the  improper  rejection  and  reception  of  votes 
on  various  grounds ;  and  prayed,  that  the  election  and 
return  of  the  sitting  members  might  be  declared  void,  and 
the  petitioners  be  declared  duly  elected.  The  petition 
also  contained  other  allegations,  which  were  not  proceeded 
upon ;  the  case  being  entirely  one  of  scrutiny. 
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184S.  The  numbers  at  the  close  of  the  poll  werei  for  Lord 
Vffliers,  259;  for  Mr.  Hope,  267;  for  Mr,  Bernal,  253; 
and  for  Mr.  Christie^  251. 

Marehie.  Mr.  Lithgow,  the  mayor  and  returning  officer,  having 
^i2?^  been  called'  to  produce  and  prove  the  poll-books,  and 
to  prove  the  having  been  examined  for  that  purpose,  Mr.  Talbot  was 
aUowed  to  proceeding  to  cross-examine  him  as  to  other  matters  con- 
^  ^^oed  ^^^^^d  ^i^b  ^^^  merits  of  the  case.  This  was  objected  to 
generally,  by  Mr.  Austin^  citing  the  Ipswich  ease{l),  and  Rogers  on 
Committees  (2). 

Mr.  Talbot — Whenever  a  witness  has  been  examined, 
though  merely  for  the  purpose  of  formal  proof,  the  oppo- 
site party  have  a  right  to  cross-examine  him  generally  (3). 
In  an  action  against  the  sheriff  for  permitting  the  escape 
of  a  debtor,  Lord  Tenterden  permitted  the  bailiff,  who 
was  called  by  the  plaintiffs  to  produce  the  warrant,  to  be 
cross-examined  on  the  part  of  the  defence,  though  the 
bailiff,  and  not  the  sheriff^  was  the  real  party  against 
whom  the  action  was  brought  (4).  In  the  Si.  AlbatCs 
case  (5),  upon  the  examination  of  the  town  clerk,  who  had 
been  active  at  the  election  in  the  interest  of  the  petitioner, 
this  very  point  arose  and  underwent  discussion,  and  the 
Ipswich  case  and  other  authorities  were  cited ;  and  though 
the  cross-examination  was  there  confined  to  the  subject 
of  the  poll-books,  this  was  not  in  consequence  of  any 
decision  of  the  Committee  denying  the  right  to  cross- 
examine  generally,  but  merely  upon  an  understanding 
between  the  counsel  that  the  witness  should  be  again 
called  by  the  petitioner,  when  the  other  party  might  have 
the  opportunity  of  cross-examining  him  generally.    Here 

(1)  K.&  0.339.  (3)  Page  173. 

(3)  Phillipps  on  Evidence,  908. 

(4)  Morgan  v.  Brydget,  2  Stark.  N.  P.  C.  314;  and  see  Rex  v.  Brooke, 
ibid.  473.  (5)  1841 ,  Printed  Minutes,  p.  4. 
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Mr.  lithgow  has  been  represented  in  the  opening  state-     1842, 
ment  as  having  conducted  himself  at  the  election  with  the 
bias  of  a  decided  partisan  of  the  sitting  members :  we 
ought,  therefore,  to  be  permitted  to  examine  him  in  order 
to  repel  this  charge,  as  far  as  it  can  affect  the  return. 

Mr.  Austin. — Accordmg  to  the  prevailing  practice  of 
Election  Committees,  a  witness,  who  is  called  merely  for 
a  formal  purpose  like  this,  cannot  be  cross-examined  rela- 
tively to  the  general  merits  of  the  case.  The  opinion 
expressed  by  the  St.  Alfoan's  Ck>mmittee,  if  it  do  not 
amount  to  an  absolute  decision  on  the  point,  at  any  rate 
recognizes  the  inconvenience  of  allowing  a  witness,  called 
for  the  purpose  of  authenticating  the  poll-book,  to  be 
cross-examined  generally  at  this  stage  of  the  inquiry.  In 
the  case  that  has  been  referred  to,  Morgan  v.  Brydges  (1), 
the  evidence  of  the  bailiff  being  material  to  the  single 
issue  before  the  court,  it  may  be  admitted  that,  at  what- 
ever stage  the  plaintiffs  might  choose  to  call  him,  they 
must  submit  to  have  him  cross-examined.  By  the  rules  of 
practice  in  Committees,  we  are  obliged  to  call  the  return- 
ing oflScer  to  prove  the  poll  at  the  outset ;  yet  he  may  be 
anything  rather  than  our  witness.  And  we  are  not  now 
upon  the  question  of  his  conduct  as  a  partisan,  but  are 
about  to  proceed  with  the  scrutiny,  in  which  each  vote  is 
considered  as  a  separate  issue.  And  the  course  which  is 
contended  for,  on  the  part  of  the  sitting  members,  is 
neither  more  nor  less  than  to  be  allowed  to  cross-examine 
with  a  view  to  the  defence,  before  we  have  even  stated 
our  case. 

The  Committee  resolved,  ^*  That  the  witness  having 
been  examined  merely  to  prove  the  authenticity  of  the 
poU-books,  the  counsel  for  the  sitting  members  should 
confine  their  cross-exammation  to  that  point  (S)." 


(1)  UH  tupn,  (2)  8ee  tbe  Blackburn  cote,  post, 

y 
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Iq  the  peti- 
lionen  list 
of  objec- 
tions, the 
names  of 
the  voters 
objected  to 
were  brack- 
eted toge- 
ther, and 
against  the 
bracket  was 
written,  not 
the  beads  of 
objection 
themselves, 
but  merely 
a  reference 
to  certain 
heads  of 
objection 
prefixed  as 
a  heading 
to  the  class : 
this  was 
held  a  sniB- 
cient  com- 
pliance 
with  the 
4&6Vict 
c  58,  s.  53, 
requiring 
the  several 
heads  of  ob- 
lection  to 
be  distin* 
guished 
against  the 
names  of 
the  voters 
excepted  to« 


The  list  of  objections,  delivered  in  on  the  part  of  the 
petitioners,  was  in  the  following  form : — 

"  Class  No.  2. 

''  The  vote  of  each  of  the  persons  included  in  this  Class 
is  objected  to  on  the  heads  of  objection  following : — that 
is  to  say, 

*'  That  each  of  the  said  persons  had  not  at  the  time  of 
voting  the  same  qualification  for  which  his  name  was 
originally  inserted  in  the  Register  of  Voters,  in  force  at 
the  said  election. 

"  That  each  of  the  said  persons,  &c."  [Here  followed 
other  beads  of  objection.] 


Nambcr  on 

Printed  Regbter 

of  Yoteri. 

108*  Acutt,  John 
132.  Bartlett,  John  Pitt 
154.  Bridle,  John 
164.  Bartlett,  John 
194.  Commins,  Richard 
SOL  Cox,  James 
&c. 


Hi 

«*  -a  .S     • 
S^   §    !» 

^  J  -s  ^ 

c2   o  3  f 

H    >    w    ^ 


Mr.  Talbot — ^Tbe  present  list  of  voters  objected  to  on 
the  part  of  the  petitioners,  is  not  conformable  to  the  4  &  5 
Vict  c.  58,  s.  53,  which  requires  that  the  several  heads  of 
objection  shall  be  ''  distinguished  against  the  names  of  the 
voters  excepted  to."  In  compliance  with  the  requisitions 
of  the  statute,  the  correct  and  general  practice  is,  to  state 
distinctly,  against  the  name  of  each  voter,  the  objection 
intended  to  be  taken  to  his  vote ;  or,  if  the  same  objection 
is  intended  to  be  taken  to  several  voters,  the  statement 
of  the  objection  is  written  against  a  bracket  enclosing  the 
names,  but  in  such  a  manner  that  it  is  in  fact  written 
against  each  napie.  But  here,  all  that  is  put  against  the 
names  of  the  voters,  is  a  general  reference  to  certain 
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heads  of  objection,  written  as  a  heading  to  the  class.  And,  1842. 
though  the  list  of  names  extends  over  into  the  next  folio, 
the  heading  is  not  repeated  there.  The  terms  of  the 
statute  respectmg  this  matter  are  strictly  prohibitory. 
By  the  77th  section,  **  no  evidence  shall  be  given  before 
the  Committee,  against  the  validity  of  any  vote  not  in- 
cluded in  one  of  the  lists  of  voters  objected  to,  or  upon 
any  head  of  objection  to  any  voter  included  in  any  such 
list,  other  than  one  of  the  heads  specified  against  htm  in 
such  list."  And  a  strict  construction  has  accordingly 
been  adopted  with  regard  to  these  lists :  for  instance,  in 
the  Salford  case  (1),  where  the  list  referred  to  the  numbers 
on  the  register,  though  not  required  to  be  stated,  and  the 
numbers  were  some  of  them  given  erroneously,  this  was 
held  to  be  a  fatal  objection  to  the  Ust  (2). 

Mr.  Ausiin.^K  we  examine  this  list  with  reference  to 
the  words  of  the  53d  section  of  the  4  &  6  Vict.  c.  58,  we 
shall  find  that  it  accords  in  every  particular  with  the  terms 
of  that  enactment.  This  is  a  *'  List  of  Voters ;"  the 
names  being  placed  one  below  the  other,  which,  in  com*' 
mon  parlance,  is  a  list.  It  contains  a  statement  of  the 
"  several  heads  of  objection,"  in  the  headings  to  each  class. 
The  heads  of  objection  are  ''  distinguished,"  being  divided 
into  classes,  and  each  head  of  objection  distinctly  and 
separately  stated.  And  the  heads  of  objection  are  distin- 
guished *^  against  the  names  of  the  voters  excepted  to." 
For  the  names  are  bracketed  together,  and  against  the 
bracket  the  heads  of  objection  are  distinctly  pointed  out 
by  reference  to  the  heading  of  the  class.  We  submit  that 
this,  if  not  in  the  last  particular  a  precisely  literal  com- 
pliance, is  at  any  rate  a  substantial  compliance  with  the 
requisitions  oC  the  statute.    If  the  objection  intended  to  be 

(1)  F.&F.263. 

(2)  See  also  Kingston^upon-HuUf  F.  &  F.  663,  where  an  error  in  the  lists 
in  the  Christian  name  of  the  petitioner  was  considered  a  variance  that  was  fatal. 


110  ELECnOK  CASES. 

184S.  urged  against  each  rote,  is  pointed  out  with  sufficient  dis- 
tinctness,  so  as  to  inform  the  opposite  party  of  its  nature, 
the  purposes  of  the  act  will  be  accomplished.  It  has 
never  been  considered  necessary  to  repeat  the  heads  of 
objection  against  each  individual  name.  In  a  statute 
directing  a  particular  thing  to  be  done,  words  affirmative, 
like  those  in  the  53d  section,  are  only  direciory;  and  a 
slight  deviation  from  the  literal  directions  will  not  vitiate 
the  act  if  they  be  substantially  fulfilled :  otherwise  than 
it  would  be,  if  the  statute  directed  it  to  be  done  in  that 
mode,  and  no  other. 

The  Chairman  here  interrupted  Mr.  AttsiitCs  argument, 
and  signified  the  opinion  of  the  Committee  to  be,  that  the 
list  was  sufficient  in  point  of  form. 

The  scrutmy  then  proceeded. 

On  the  4th  of  April,  the  House  was  informed,  that  the 
Conunittee  had  determined — 

"  That  Viscount  Villiers,  and  George  William  Hope, 
Esq.  were  not  duly  elected. 

*'  That  Ralph  Bernal  and  William  Dougal  Christie, 
Esquires,  were  duly  elected  and  ought  to  have  been 
returned. 

*^  And  that  the  Committee  had  altered  the  poll  by 
striking  off  the  names  of  John  Bridle,  8cc.  (in  all  fifty- 
three  names)  as  not  having  had  a  right  to  vote.''  (1) 

(1)  In  consequence  of  the  number  of  Committees  that  were  sitting  at  the 
same  time,  the  Reporters  regret  that  they  have  been  unable  to  fumiih  a  report 
of  more  duui  the  first  day's  pcoceedingi  of  the  Weymouth  Cominttlw. 
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CASE    III. 

LEWES.  1848. 


The  Committee  was  appointed  on  Thundayt  the  17th 
of  March,  1842,  and  consisted  of  the  following  gentlemen : 

Clmks  Wood,  Esq.,  M.  P.  for  Halifio.— (Chaikvar .) 
Heuj  AgHonby  Aglkmby,  Esq.,  M.  P.  for  Coekermoutfi. 
Joseph  NeeSd,  Esq.,  M.  P.  for  CU^penlmin. 
Wyim  EUk,  Esq.,  M.  P.  for  Ldeester. 
Quintin  Dick,  Esq.,  M.  P.  Ibr  Maldon. 
Colonel  John  Dawson  Rawdon,  M.  P.  for  Armagh. 
Heniy  James  Baillie,  Esq.,  M.  P.  for  Invemesshire. 

Pe/»/toners^£lectors  in  the  interest  of  the  Hon.  Henry  Fitzroy  and 

Viscount  Cantelupe. 

Sitting  Memben^Svanmen  Harford,  Esq.,  and  Howard  Elphinstone,  Esq. 

Ccunsdfor  the  Petitioners— Mr.  Serjt.  Wrangham,  Hon.  J.  Talbot,  and 

Mr.  Hayward. 

JgenU — Messrs.  Clarke,  Fynmore,  and  Fladgate. 

Cmaueljbr  the  Sitting  Afemfteri— Mr.  Austin,  Q.  C,  Mr.  Cockbum,  Q.  C, 

and  Mr.  James. 

Agents — Messrs.  Paikes  and  Preston. 


The  petition  contained  charges  of  bribery  and  treating 
against  the  sitting  members,  and  also  a  chum  to  the  ma- 
jority of  legal  votes  in  favour  of  the  Hon.  Henry  Fitzroy 
and  Lord  Cantelupe. 

The  numbers  at  the  close  of  the  poll  were,  for  Sum-* 
mers  Harford,  Esq.,  411 ;  for  Howard  Elphinstone,  Esq., 
400  J  for  the  Hon.  Henry  Fitzroy,  407 ;  and  for  Viscount 
Cantelupe,  S88. 
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184^.         The  two  constables  are  the  returning  officers  for  the 

'March  18.   borough  of  Lcwcs.    Mr.  Wimble,  one  of  the  constables 

at  the  time  of  the  election^  produced  the  poll-booksi  wbicli 

he  stated  bad  been  in  hb  custody,  as  chief  officer,  since 

the  election. 

The  register      Mr.  Lewis  was  then  called  to  produce  the  register. 

a  penK>n  ^  He  Stated  that  he  acted  as  town  clerk ;  that  it  is  usual  for 

lown^cierk    *^®  Constables  to  appoint  the  town  clerk;  that  he  had 

wasrecei?-  been  appointed    town  clerk,  by  Mr.  Wimble  and  his 

dence,  after  Colleague,  about  a  week  previous  to  the  election ;  that 

ed^bythe*'  his  first  public  act  was  attending  during  the  election  at 

rrturoing      jjig  hustings;  that  he  attended  public  meetings  when 

the  register  requested  by  the  constables ;  that  he  received  no  salary, 

the  election,  ^ut  charged  the  constables  for  his  attendance;  that  all 

public  notices,  &c.  are  signed  by  the  constables;  and 

that  there  is  a  public  record  room  under  the  care  of  the 

constables. 

Mr.  Serjt.  Wrangham  then  proposed  to  ask  Mr.  Wim- 
ble, whether  the  book,  produced  by  Mr.  Lewis,  was  the 
register  in  force  at  the  time  of  the  election  ? 

This  question  was  objected  to  by  the  counsel  for  the 
sitting  members. 

Mr.  Austin* — Before  the  document  tendered  as  the  re- 
gister can  be  received  in  evidence,  it  must  be  shown  that 
it  is  produced  from  the  proper  legal  custody.  By  the  54th 
section  of  the  Reform  Act,  the  lists  of  voters,  when  revised 
and  signed  by  the  revising  barrister,  are  to  be  ''  forthwith 
deHvered  by  him  to  the  returning  officer  for  such  city  or 
borough,  who  shall  safely  keep  the  same,  and  shall  cause 
the  said  lists  to  be  fairly  and  truly  copied  in  a  book,  to  be 
by  him  provided  for  that  purpose,  and  shall  cause  such 
book  to  be  completed  on  or  before  the  last  day  of  Octo- 
ber in  every  year,  and  shall  deliver  over  such  book, 
together  with  the  lists,  at  the  expiration  of  his  office,  to 
the  person  succeeding  him  in  such  office :"  such  book  to 
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be  the  register  of  electors  for  the  ensuing  year.  This^  184^. 
therefore,  is  an  express  enactment^  that  the  register  shall 
remain  in  the  custody  of  the  returning  officer,  and  be 
delivered  over  by  him  to  his  successor.  The  law  having 
thus  provided  a  place  of  custody  for  this  document,  it 
cannot  be  properly  produced  in  evidence,  except  from 
that  custody :  viz.  the  custody  of  the  present  returning 
officers,  the  constables  for  the  current  year.  It  is  of 
essential  importance,  that  the  rules  respecting  the  cus- 
tody should  be  strictly  observed  with  regard  to  the  regis- 
ter, as  it  would  be  most  dangeroys,  if  any  opportunity 
were  permitted  for  tampering  with  a  document  of  this 
kind.  The  inquiry,  relative  to  the  appointment  of  the 
town  clerk,  is  beside  the  question,  as  that  officer  has  no 
claim  to  the  possession  of  the  document,  its  custody  having 
been  expressly  committed  to  another  person.  But  even 
if  we  are  to  consider  the  town  clerk  as,  in  general,  the 
proper  depositary  of  the  public  muniments  of  the  town, 
there  does  not  seem,  in  the  present  instance,  to  have  been 
any  regular  appointment  to  the  office,  or  even  any  official 
act  done  in  that  character;  and  the  records  of  the  borough 
appear  to  be  in  the  keeping  of  the  constables. 

Mr.  Serjt.  Wrangfiam. — The  current  of  practice  and 
authority  in  Election  Committees  relative  to  the  produc- 
tion of  documents  of  this  kind  has  been,  that,  if  the  evi- 
dence satisfactorily  shows  that  the  document  is  that  which 
it  is  represented  to  be,  it  is  admissible  as  such,  although 
it  may  not  come  from  the  strict  legal  custody.  In  Irish 
cases,  in  particular,  omissions  in  the  formal  proof  of  the 
poll  have  been  supplied  by  the  reception  of  evidence  as 
to  the  authenticity  of  the  document.  In  the  present  case, 
the  authenticity  of  the  document  is,  prima  facie,  suffici- 
ently established  by  the  evidence  of  the  witness  producing 
it,  who  produces  it  in  his  official  capacity,  and  produces  it 
as  the  register.    The  provisions  of  the  54th  section  must 

VOL.  I. — fi.  A.  E.  c.  1 
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184^.  be  considered  as  directory  only.  Because  a  ministerial 
officer  has  been  led,  by  accident  or  mistake,  into  a  devia- 
tion from  the  letter  of  those  regulations^  shall  the  Com- 
mittee be  precluded  firom  prosecuting  the  inquiry  into  the 
merits  of  the  case  ?  Independently  of  these  considera- 
tions, the  person,  who  now  produces  the  document, 
appears  to  be  employed  as  the  agent  or  deputy  of  the 
constables,  so  that  his  custody  may,  for  this  purpose,  be 
considered  as  the  custody  of  the  constables. 

The  Committee  decided  that  the  question  might  be  put. 

Mr.  Wimble  then  identified  the  document  as  the 
register,  and  proved  his  signature  to  it,  and  that  of  the 
other  constable. 

The  Committee  resolved,  that  it  might  be  received  as 
the  register. 

Whether,         The  counsel  for  the  petitioners  having  proceeded  to 
4  &  Vvlct  adduce  evidence  in  support  of  the  charges  of  treating  and 
c.  67,  en-    bribery,  it  appeared  that,  during  the  week  before  the 
actsoftreat-  election,  which  took  place  on  Tuesday,  the  ^h  June, 
mwrible,"     Certain  persons,  voters  for  Lewes,  were  '*  cooped  "  at  the 
5f  ?^D^^  Globe  Inn  at  Brighton,  under  the  care  of  an  alleged 
agent  of  the  sitting  members.     The  witness,  who  gave 
evidence  of  these  facts,  being  then  asked  a  question  as  to 
the   circumstances  of  the  entertainment  in  eating  and 
drinking  there  given  to  them,  this  course  of  examination 
was  objected  to  by  Mr.  Austin,  as  introducing  evidence 
of  acts  of  treating  by  a  supposed  agent  of  the  sitting  mem- 
ber, before  the  agency  was  proved.     Before  the  recent  act 
of  the  4  &  5  Vict.  c.  67,  it  was  the  uniform  practice,  not 
to  admit  evidence  of  bribery  by  an  aUeged  agent,  till  the 
agency  was  in  the  first  instance  established.     That  act,  in 
the  state  in  which  it  was  sent  up  to  the  House  of  Lords, 
contained  other  provisions,  designed  for  the  suppression 

of  corrupt  practices  at  elections.    But  in  the  upper  house^ 

.  >.a,A  .a — .1  ..10/ 
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aU  was  struck  out  of  the  bOI,  except  the  clause  relating  to  184^. 
the  proof  of  bribery^  which  now  constitutes  the  whole  of 
the  act  After  reciting,  that  "  the  laws  in  being  are  not 
sufficient  to  hinder  corrupt  and  illegal  practices  in  the 
election  of  members  to  serve  in  parliament/'  it  enactSi 
"  That,  whenever  any  charge  of  bribery  shall  be  brought 
before  any  select  Committee  of  the  House  of  Commons, 
appointed  to  try  and  determine  the  merits  of  any  return 
or  election  of  a  member  or  members  to  serve  in  parlia- 
ment, the  Committee  shall  receive  evidence  upon  the 
whole  matter,  whereon  it  is  alleged  that  bribery  has  been 
committed/'  This,  indeed,  they  had  always  been  in  the 
practice  of  doing ;  but  the  act  proceeds  to  invest  Com- 
mittees with  a  new  power  of  receiving  evidence  of  bri- 
bery without  previous  proof  of  agency,  for  it  continues, 
**  neither  shall  it  be  necessary  to  prove  agency,  in  the  first 
instance,  before  giving  evidence  of  those  facts  whereby 
the  charge  of  bribery  is  to  be  sustained.**  The  act,  how- 
ever, makes  mention  only  of  "  bribery.*'  (1)  And,  though 
treating  has  sometimes  been  described  as  a  kind  of  bri- 
bery, yet  there  is  a  clear  dbtinction  between  them.  Ac- 
cording to  the  provisions  of  the  statutes  which  annex 
specific  penalties  to  the  commission  of  these  offences, 
treating  is  the  giving  meat,  drink,  or  entertainment  to 
voters,  within  a  certain  time  before  the  election,  in  order 
to  be  elected.  Bribery  is  the  giving  or  promising  any 
money  or  reward,  with  the  view  of  affecting  the  vote  of 
the  particular  voter,  and  of  inducing  him  to  vote  or 
refrain  from  voting.  The  offence  of  treating,  on  the  con- 
trary, may  take  place,  without  appearing  to  be  done  with 
the  design  of  influencing  the  individual  voter.  Treating, 
therefore,  is  clearly  distinguishable  from  bribery,  and,  as 

(1)  The  bill,  as  originally  prepared,  and  bronghl  in  by  Lord  J.  Russelli 
contained  a  clause  expressly  enacting,  that  treating  shoald  be  deemed  bribery. 
Printed  Papers,  H.  C.  1841,  Ut  aess.  vol.  ii.  p.  365. 
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1842.  far  at  least  as  the  definition  of  the  offence,  and  iU  legal 
consequences,  depend  upon  the  statute  law,  treating  is 
not  comprehended  under  the  term  bribery.  Alleged  acts 
of  treating  must,  therefore,  notwithstanding  the  recent 
act,  be  still  brought  home  to  the  candidate  by  means  of 
his  agents,  and  it  is  as  necessary  now,  as  it  was  before,  to 
prove  agency  first,  in  making  out  a  charge  of  treating. 

Mr.  Seijt.  Wrangham  contended,  that  the  present  was 
a  case  of  bribery  within  the  meaning  of  the  act  4*  &  6  Vict, 
c.  67.  That  act  applies  to  any  mode  of  procuring  an 
election  by  corrupt  means,  as  well  *'  bribery  by  drink,"  as 
bribery  by  money*  or  reward,  or  in  whatever  other  shape 
the  corrupt  influence  might  be  brought  to  operate  upon 
the  wills  of  the  voters.  Even  independently  of  the  act, 
he  had  a  right,  agreeably  to  the  practice  of  Committees, 
to  prove  the  facts  of  eating  and  drinking,  the  corpus  deUcH, 
in  the  first  instance ;  to  show  that  a  system  of  corruption, 
by  entertaining  voters,  was  carried  on  at  this  house ;  and 
then  to  connect  it  with  the  sitting  members  themselves, 
by  proving  the  person  by  whom  it  was  carried  on,  to  be 
their  agent.  To  lay  a  foundation  for  a  case  of  this  kind, 
it  was  absolutely  necessary,  first  of  all,  to  show  that  per- 
sons who  were  voters,  had  entertainment  which  was  not 
at  their  own  expense.  In  the  Walsall  case  of  last  year'(l  )^ 
in  particular,  an  inquiry  into  facts  of  eating  and  drinking 
was  permitted  to  proceed  to  a  considerable  length,  before 
agency  was  proved ;  the  Committee,  while  they  urged  the 
necessity  of  connecting  the  transactions  with  the  sitting 
member  by  proof  of  agency,  leaving  it  to  the  counsel  for 
the  petitioner  as  a  matter  of  discretion  to  enter  into  such 
proof  at  as  early  a  stage  as  the  nature  of  the  case  would  ad- 
mit of,  and  the  counsel  for  the  sitting  member  refraining 
for  some  time  from  offering  any  opposition  to  such  a  course. 

The  question,  however,  was  withdrawn  by  Mr.  Serjt. 
(1)  Printed  Minutes,  26th  March,  1841. 
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Wratigham,  on  an  understanding  with  the  counsel  on  the     184S. 
other  side,  that  the  discussion  of  the  point  involved  in  ""  ' 

Mr.  Austivks  objection  might  be  resumed  at  a  fitting 
opportunity  (1). 

The  examination  of  the  witness  being  resumed,  he  EWdeoceof 
stated  that  he  saw  the  persons  "  cooped "  leave  the  «uoTor' 
Globe  in  a  coach  on  the  morning  of  the  election,  and  he  "^^^^  ^^\ 
was  then  asked  b;  Mr.  Haywardf  "  Did  you  hear  any  of  f«ged  treat- 
them  say  anything  relating  to  the  sitting  members  or  the  MUbown 

This  question  was  objected  to  by  Mr.  Austin. — The  the  sitting 
declarations  of  these  persons  are  inadmissible  in  evidence  wu  not  ro- 
under the  general  rule,  as  they  are  neither  parties  to  the  ^pi^rtof « 
inquiry,  nor  have  been  proved  to  be  acting  under  the  f^^?;®®^ 
authority  of  the  sitting  members,  or  to  be  in  any  way 
connected  with  the  sitting  members. 

Mr.  Hayward, — The  conversation  of  these  persons  may 
be  the  most  material  part  of  the  facts  of  the  case,  as  tend- 
ing to  show  the  nature  of  the  transaction,  as  for  instance, 
that  they  were  at  this  place  on  a  different  footing  to  that 
of  ordinary  guests  at  the  inn.  In  this  view,  evidence  of 
their  conversation  is,  we  contend,  admissible  as  part  of 
the  res  gesta,  and  as  explanatory  of  the  act  of  which  it 
forms  a  part:  and  more  especially  against  the  parties 
themselves,  to  prove  that  they  were  engaged  in  an  illegal 
transaction. 

The  Committee  determined,  that  the  question  could 
not  be  put. 

Mr.  Hayward  then  proposed  to  ask  the  witness,  ''  Did 
you  hear  any  of  the  persons  there  say  anything  with  regard 
to  pay?" 

(1)  The  question,  whether  treating  is  within  the  act  of  the  4  &  5  Vict  c.  57» 
was  not  raised  in  the  Neweaitle  eau,  post,  nor  in  the  2nd  Jptwich  eate,  pott ; 
and  in  both  those  cases,  evidence  of  treating  was  receiTed,  before  proof  of 
agency. 
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184S.        The  Committee  expressed  their  opinioni  that  this  ques- 
tion also  could  not  be  put(l). 

On  Saturday,  March  19th,  the  charges  of  bribery  and 
treating  were  withdrawn  on  the  part  of  the  petitioners, 
and  several  votes  having  been  struck  off  the  poll,  so  as 
to  place  Mr.  Elphinstone  and  Mr.  Fitzroy  in  a  majority 
above  Mr.  Harford  and  Lord  Cantelupe,  the  Committee 
came  to  the  following  resolutions : 

''  That  Howard  Elphinstone,  Esq.  was  duly  elected. 

^'  That  Summers  Harford,  Esq.  was  not  duly  elected. 

^  That  the  Honourable  Henry  Fitzroy  was  duly  elected, 
and  ought  to  have  been  returned.'* 

And  the  Committee  also  reported  to  the  House,  that 
they  had  altered  the  poll,  by  striking  off  the  names  of 
William  Sales,  William  Ellis,  Jeremiah  Reed,  Greorge 
Stanford,  John  Stanford,  Charles  Stanford,  William 
Knee,  and  Thomas  Yates,  as  not  having  had  a  right  to 
vote. 

(1)  The  Sudbury  Committee,  it  will  be  seen,  admitted  evidence  oftbif  kind 
in  support  of  a  charge  of  bribery,  before  proof  of  agency,  the  pemn,  whoie 
conversation  was  proposed  to  be  given  in  evidence^  being  first  proved  to  be  a 
voter. 
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WIGAN,  184a, 

The  Committee  was  appointed  on  the  17th  of  Marcb^ 
1840(1),  and  consiated  of  the  following  gentlemen : 

Benjamin  Hawet,  Esq.,  M.  P.  for  Lambeth. — (Chairman*) 

Earl  of  Lincoln,  M.  P.  for  South  Nottinghamshire. 

Hemy  TofheU,  Esq.,  M.  P.  for  Devonport 

Hemy  Remble,  Esq.,  M.  P.  for  East  Surrey. 

Robert  Scott,  Esq.,  M.  P.  for  Walsall. 

Forster  Alleyne  M'Geaohy,  Esq.,  M.  P.  for  Honiton. 

Hon.  Jamea  Kenneth  Howard,  M.  P.  for  Malmesbuiy. 
Peltlionerf^-Chazles  Standish,  Esq.,  and  Charles  Pascoe  Grenfell,  Esq. 
SUting  MemberP^Teia  Greenalli  Esq.,  and  Thomas  Bright  Crosse,  Esq. 

Comuelfor  thg  FetUumen^Mx.  Austin,  Q.  C,  Mr.  Cockbum,  Q.  C,  and 

Mr.  Slade. 

i^«n<i— Messrs.  Vizard  and  Leman. 

Coimulfor  the  Sitting  Memberp^Mt.  Hildyard,  Hon.  J.  Talbot,  and 

Mr.  Clerk. 

Agents— MeBsn,  Lord  and  Ackerley. 

The  petition  involved  a  scrutinyi  and  also  contained 
charges  of  bribery  and  treating  against^  the  sitting  mem- 
bers. 

The  petitioners  were  the  unsuccessful  candidates  at  the 
election. 

(1)  One  of  the  members  of  the  Committee  not  having  attended  in  his  place, 
%rithi&  an  hoar  after  the  meeting  of  the  House  on  this  day,  be  was  ordeied  to 
be  taken  into  the  custody  of  the  lerieant-at-arms,  and  such  absent  member  not 
having  been  brought  into  the  House  within  three  hours  after  the  meeting  of  the 
House,  the  swearing  of  the  Committee  was  adjourned  to  the  following  day ; 
see  4  &  5  Vict  c  58,  ss.  64»  65. 
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1842.  The  nomination  of  the  candidates  took  place  on  Wed-* 
nesday,  the  80th  of  June,  and  the  poll  was  taken,  and  the 
return  made,  on  the  following  day,  Thursday,  the  1st  of 
July. 

At  the  close  of  the  poll  the  numbers  were,  for  Mr. 
Greenall,  273;  for  Mr.  Crosse,  268;  for  Mr.  Standish, 
264;  and  for  Mr.  Grenfell,  263. 

March  19.  At  the  Commencement  of  the  proceedings,  Mr.  Hild' 
Aprduni-  y^^j  (.^qJ^  ^  preliminary  objection  to  the  petition  being 
tion  being  heard,  on  the  ground  of  an  informality  in  the  affidavit  of 
validity  of  sufficiency  made,  under  the  Act  of  the  4  &  5  Vict.  c.  58, 
OT  tEe*****"*'  by  one  of  the  sureties  for  the  petitioners ;  and  which  is 
ground  that  required,  by  the  6th  section  of  the  Act,  "  to  be  sworn  at 

the  affidavit       ^  '' 

ofsuffici-     the  time  of  entering  into  the  recognizance."    In  the 

^^emw'  present  case,  the  recognizance  was  entered  into  on  the 

«wrn^      26th  of  August.     But  it  appeared  from  the  jurat  of  the 

day  after  the  affidavit  of  Robarts,  one  of  the  sureties,  that  his  affidavit 

recogniz-      was  made  on  the  27th,  and  not  the  26th,  of  August. 

CWm^e        ^^^  ^^^  section  of  the  Act  enacts,  that  no  election 

refused  to     petition  shall  be  received  (1)  by  the  House,  unless  at  the 

objection,     time  it  is  presented  it  shall  be  subscribed  by  some  person 

claiming  therein  to  have  had  a  right  to  vote  at  the  election 

to  which  the  same  shall  relate,  or  to  have  had  a  right  to  be 

returned  or  elected  thereat,  or  alleging  himself  to  have 

been  a  candidate  at  the  election.     And  by  the  4th  section, 

before  any  election  petition  shall  be  presented  to  the 

House,  the  person  or  persons  subscribing  the  same  shall 

en^er  into  a  recognizance,  with  sureties,  in  the  form  and 

(1 )  The  former  acts,  9  Geo.  4,  c.  22 ;  53  Geo.  3,  c.  71 ;  and  28  Geo.  3,  c.  52, 
did  not  direct  that  the  petition,  unless  signed,  &c.,  should  not  be  received,  but 
only  that  it  should  not  be  proceeded  upon :  which  expression,  it  has  been  argued, 
may  apply  equally  to  proceedings  before  a  Committee  as  to  those  before  the 
House,  (see  1  Peck.  300 ;  Rogers  on  Committees,  11,)  and  is  worthy  of  atten- 
tion in  considering  the  Herrfordihire,  Caernuxrthen$kiref  Nottingham,  and  other 
cases,  which  were  determined  under  those  statutes. 
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to  the  amount  therein  mentioned.  And  then  the  5th  18443. 
section  requires,  "  that  every  person  who  shall  enter  into 
any  such  recognizance,  as  surety  for  any  other  person, 
shaQ  testify  upon  oath  in  writing,  to  be  sworn  at  the  time 
of  entering  into  the  said  recognizance,  and  before  the 
same  person  by  whom  his  recognizance  shall  be  taken, 
that  he  is  seised  or  possessed,  &c."  And  every  such  affi- 
davit shall  be  ^^  annexed  to  the  recognizance."  The  effect 
of  these  enactments,  taken  together,  is,  that  as  a  condition 
precedent  to  his  right  of  being  heard  on  his  petition,  the 
petitioner  shall  enter  into  a  recognizance,  with  sufficient 
sureties,  in  the  form  and  manner  prescribed,  accompanied 
with  an  affidavit  of  sufficiency  by  the  sureties,  sworn  at  the 
time  when  they  enter  into  the  recognizance.  But  the  ex- 
amination of  the  recognizances  being  delegated  to  an 
officer  appointed  for  that  purpose,  the  House  has  no 
means  of  ascertaining  whether  the  recognizance  has  been 
properly  entered  into,  except  from  the  certificate  of  the 
examiner  of  recognizances,  which  is  directed  to  be  indorsed 
on  the  petition.  The  1 1th  section  enacts,  "  that  no  elec- 
tion petition  shall  be  received,  unless,  at  the  time  it  is 
presented  to  the  House,  it  shall  be  indorsed  by  a  certifi- 
cate under  the  hand  of  the  examiner  of  recognizances, 
that  the  recognizance  herein-before  required  has  been 
entered  into  and  received  by  him,  with  the  affidavits 
thereunto  annexed."  In  this  case,  there  is  such  a  cerdfi- 
cate  indorsed.  The  petition,  therefore,  as  far  as  appears 
on  the  face  of  it,  is  correct  in  point  of  form-;  and  the 
House  has  no  means  of  coming  to  the  knowledge  of  any 
departure  from  the  requisite  forms.  The  12th  section 
proceeds  to  direct,  that  on  or  before  the  day  when  the 
petition  is  presented,  the  recognizance  and  affidavit  shall 
be  open  for  inspection  by  all  parties  concerned,  at  the 
office  of  the  examiner  of  recognizances ;  with  what  object, 
but  to  enable  the  parties  to  ascertain  whether  all  the 
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184^.  requisite  formalities  have  been  duly  observed.  The  13th 
section  then  specifies  five  grounds  upon  which  the  sitting 
member  may  object  to  the  sureties  who  have  entered  into 
the  recognizance :  but  none  of  these  grounds  have  any 
kind  of  application  to  the  occurrence  of  such  an  infor- 
mality as  that  which  has  here  been  committed.  By  the  15th 
sectioui  the  examiner  of  recognizanoes  is  to  inquire  into 
the  alleged  insufficiency  of  the  sureties  on  any  of  the  five 
grounds  specified^  **  but  not  on  any  other  ground  ;"  and 
herein,  ''  the  decision  of  the  examiner  of  recognizances 
shall  be  final  and  conclusive  against  all  parties."  Thus, 
although  the  sitting  member,  by  means  of  his  right  of  in- 
specting the  recognizances,  has  had  the  power  of  ascer- 
taining the  existence  of  this  informality,  he  has  as  yet  had 
no  opportunity  of  questioning  the  vaUdity  of  the  petition 
on  that  ground.  It  appears,  then,  that  this  is  not  a  point 
that  the  Act  enables  the  House  to  examine  into ;  nor  one 
that  could  have  been  brought  before  the  examiner  of  re- 
cognizances ;  nor  has  the  sitting  member  as  yet  had  the 
means  of  requiring  that  the  alleged  defect  should  be  in- 
vestigated :  the  question  therefore  arises,  have  the  Com- 
mittee now  the  jurisdiction  to  investigate  the  matter  ?  The 
law  has,  up  to  this  time,  provided  no  means  for  remedying 
the  informality :  are  the  Committee  a  competent  tribunal 
to  afibrd  the  remedy  ?  Every  tribunal  has  the  right  of 
taking  cognizance  of  that  which  is  essential  to  its  jurisdic- 
tion. The  nature  of  your  jurisdiction  is  described  in  the 
6Srd  section  of  the  act,  which  enacts,  that  the  Committee 
is  to  be  sworn  *^  to  try  the  matter  of  the  petition,'*  and  is 
appointed  *-  to  try  and  determine  the  merits  of  the  return 
or  election."  And,  although  the  language  of  this  enact- 
ment might  seem  to  exclude  the  consideration  of  an  objec- 
tion to  the  form  of  the  petition,  or  of  the  proceedings  on 
which  it  is  founded,  yet,  according  to  the  construction  put 
upon  similar  expressions  in  the  Grenville  Act,  10  Geo.  3, 
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c.  16,  it  has  been  held  that  the  Committee  is  competent  to  1840. 
entertain  such  objections  (1).  In  the  Caermarihemhire 
ease  (2)|  indeed,  a  preliminary  objection  having  been  taken 
on  the  part  of  the  sitting  member,  because  the  petitioner 
had  not  sufficiently  described  himself  in  the  petition  to  be 
a  person  haying  a  right  to  vote  at  the  election,  the  Com*- 
mittee  orerruled  the  objection :  principally,  it  appears,  on 
the  ground  that  the  petition  having  been  receired  and 
proceeded  on  by  the  House,  and  referred  to  the  Commit- 
tee as  a  legal  and  valid  petition,  in  order  that  its  merits 
might  be  tried,  it  was  incompetent  to  the  Committee  to 
entertain  the  objection,  which  should  have  been  made 
when  the  petition  was  first  presented  to  the  House  (S). 
But  this  decision  has  been  disregarded  in  subsequent 
cases  (4),  and  in  particular  is  opposed  to  the  determination 
in  what  may  almost  be  caUed  a  judicial  investigation,  in 
the  House  of  Commons,  in  the  Middlesex  ease  (5),  when 
an  objection,  similar  to  that  in  the  Caermarthenshire  case, 
being  urged  in  support  of  a  motion  for  discharging  the 
order  for  taking  the  petition  into  consideration,  the  motion 
was  negatived  by  a  majority  of  96  to  84 :  not,  as  it  appears 
firom  the  speech  of  Mr.  Perceval,  then  Attorney-General, 
on  account  of  the  invalidity  of  the  objection,  but  because 
*'  the  objection  might  be  taken  before  the  Committee,  who 
were  hound  to  see  that  the  petitioner  made  good  his  title 
in  all  respects,  both  of  form  and  substance ;  and,  therefore, 
to  adopt  the  remedy  proposed,  viz.  receiving  a  new  petition, 
would  in  fact  deprive  the  sitting  member  of  the  power  of 
avaSing  himself  of  the  objection.*'  This  power  of  Com- 
mittees to  entertain  objections  to  the  validity  of  the  petition 
itself,  was  exerdsed  in  a  remarkable  manner  in  the  Not' 

(1)  Honiton  cau,  3  Ladeit,  143;  Hirefordihire  cate,  1  Peck.  210.    See 
Rogers  on  Committewi,  65. 

(2)  1  Peck.  289.  (3)  Ibid.  299. 

(4)  See  NotHtigham  ease,  C.  &  D.  197,  ftnd  caies  cited,  P.  U  K.  169,  note. 

(5)  lFteck.S94. 


1S4  ELECTION  CASES. 

184S.  iingham  case{\),  where,  the  petitioners  having  described 
themselves  as  '*  R.  R.  of  Cheapside,  in  the  city  of  London, 
hosier,  and  J.  £•  of  Forestreet,  in  the  said  city,  gent.,  who 
are  electors  and  persons  having  a  right  to  vote,  and  who 
did  vote  at  the  last  election  of  members  to  serve  for  the 
said  town  and  county  in  this  present  parliament ;"  it  was 
objected,  that  the  petitioners  had  not  stated  they  were 
persons  having  a  right  to  vote  for  Nottingham,  there  being 
nothing  to  which  the  word  "  said  "  could  refer,  except  the 
city  of  London :  and  the  Committee  held,  that  although 
the  Committee  had  proceeded  upon  the  case  for  more  than 
five  days,  it  was  not  too  late  to  take  the  objection,  and 
that  the  petition  not  being  conformable  to  the  provisions 
of  the  S8  Geo.  3,  c.  50,  the  petitioners  should  not  be 
allowed  to  proceed. 

It  appears,  therefore,  from  these  authorities,  that  the 
present  objection  is  such  an  one  as  the  Committee  is  com- 
petent to  entertain,  although  the  petition  has  been  referred 
to  them  by  the  House.  And  it  remains  to  be  shown,  that 
the  particular  informality,  which  has  here  been  committed, 
is  fatal  to  the  right  of  the  petitioners  to  be  heard.  In  sup- 
port of  this  part  of  the  argument,  the  case  of  Bruyeres  v. 
Halcomb  {2)  may  be  cited,  where  it  was  held  that  under 
the  statute  9  Geo.  4,  c.  22,  the  Speaker's  certificate  for 
the  payment  of  costs,  to  which  the  act  assigns  the  efiect  of 
a  warrant  of  attorney  to  confess  judgment,  was  altogether 
void,  because  the  Committee,  under  whose  report  the  costs 
were  claimed,  was  not  appointed  in  conformity  with  the 
act,  the  petitioner  not  having  appeared  in  person  or  by 
his  agent,  at  the  time  of  the  appointment  of  the  Com- 
mittee, as  required  by*the  Sd  section  of  the  act.  In  de- 
livering the  judgment  of  the  Court  of  Queen's  Bench  in 
that  case.  Lord  Denman,  after  remarking  that  the  30th 
section  of  the  statute  of  the  9  Geo.  4,  c.  22,  had  been 

(1)  C.  &  D.  197.  (2)  3  A.  &  £.  381 ;  6  N.  &  M.  149. 
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supposed  to  give  validity  to  any  Committee  de  /ado  ap-  184g. 
pointed,  and  to  supersede  all  inquiry  into  the  process  ac- 
tually pursued  in  appointing  it ;  and  referring  to  the  words 
of  that  section,  which  are  the  same  as  those  of  the  6Sd  sec- 
tion of  the  4  &  5  Vict  c.  58(1),  proceeded  to  observe, 
'^  These  words  may  possibly  have  been  introduced  with 
the  intention  of  dispensing  with  the  necessity  of  proof  of 
the  facts  which  must  concur  to  give  a  Committee  jurisdic- 
tion, though  they  are  not  very  well  selected  for  the 
purpose.  But  they  do  not  exclude  proof  that  the  pre- 
liminary facts  never  took  place,  nor  prevent  the  conse- 
quence that  the  jurisdiction  never  was  created.  The 
proof  in  the  present  instance  is,  that  the  Committee  was 
appointed  in  such  a  state  of  things  that  the  statute  posi- 
tively required  it  should  not  be  appointed :  it  therefore  had 
no  power  over  the  petitioner."  In  Hanson  v.  Dundas{2) 
a  similar  question  arose,  but  there  having  been  a  failure  in 
matters,  not  essential,  but  directory  only,  relating  to  the 
form  of  the  recognizance,  it  was  held,  that  the  proceedings 
of  the  Committee  were  not  vitiated  by  such  a  deviation 
from  the  course  prescribed  by  the  statute.  But  the  prin- 
ciple of  the  decision  in  Bruyeres  v.  Halcomb  was  recog- 
nized in  its  fullest  extent ;  and  Tindal,  C.  J.,  observed, 
**  A  select  Committee,  appointed  in  the  mode  required 
by  the  statute,  is  the  court  which  is  to  exercise  the  juris- 
diction given  by  the  statute.  And  if  the  appointment  of 
the  Committee  takes  place  under  circumstances,  where 
the  statute  does  not  allow  the  appointment  to  be  made, 
(which  was  the  state  of  facts  before  the  Court  of  King's 
Bench,)  or  in  a  manner  contrary  to,  or  inconsistent  with, 
the  essential  requisites  of  the  statute,  there  is  no  court  at 

(1)  "  That  the  seveD  members  appoiDted  as  hereinbefore  is  mentioDed,  shall 
be  taken  to  be  a  select  Committee  Ugally  appoiDted  to  try  and  determine  the 
merits  of  the  retom  or  election  so  referred  by  the  house  to  them." 
(2)  3  Bing.  N.  C.  123 ;  3  Scott,  429. 
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184^.  aU.  The  whole  of  the  proceedings  take  place  coram  non 
Judice;  the  jurisdiction  fails  altogether;  and^  with  the 
jurisdiction,  the  whole  of  the  superstructure,  built  upon 
it  by  the  statute,  falls  to  the  ground  also.  Debile  funda-- 
menium  falUi  opus."  If,  therefore,  agreeably  to  these 
authorities  in  the  courts  of  law,  we  are  to  treat  the  enter- 
ing into  the  proper  recognizance  as  a  condition  precedent 
to  the  validity  of  all  the  subsequent  proceedings,  we  find 
that  in  the  present  case  there  has  been  a  departure  from 
the  statute  in  a  matter  not  merely  directory,  or  relating 
only  to  the  form  of  the  recognizance,  but  in  an  essential 
particular^  positively  required  for  ita  due  completion. 
This  petition,  therefore^  has  been  presented  in  contraven- 
tion of  the  law ;  and  your  jurisdiction  is  tainted  with  the 
irregularity  and  informality  affecting  the  petition  from 
which  it  should  be  derived.  You  are,  indeed,  a  Committee 
de  facto,  and  competent,  as  such,  to  entertain  and  dispose 
of  the  present  objection  to  the  hearing  of  the  petition :  but, 
unless  you  are  a  Committee,  not  only  de  facto,  but  also  de 
jure,  you  have  no  power  to  proceed  with  the  investigation 
of  the  matter  of  the  petition :  you  would  have  no  power 
to  administer  an  oath;  nor  would  a  witness  examined 
before  you,  and  giving  false  testimony,  be  subject  to  the 
penal  consequences  of  perjury. 

The  Committee,  without  calling  upon  the  counsel  for 
the  petitioners,  resolved  not  to  entertain  the  objection  to 
the  jurisdiction  of  the  Conunittee. 


The  petition  being  then  read — 
In  opening       Mr.  Austin  opened  the  case  for  the  petitioners,  and 
treatinirthe  Stated  that  they  should  commence  with  the  scrutiny ;  but, 
*^l^d  ^^  ^^^y  ^^^^^^  ^^  establish  a  majority  in  their  favour,  would 


the  pBTions   then  proceed  with  the  charges  of  treating  and  bribery, 
were,  by  cooient,  delivered  in  writing  to  the  other  tide,  instead  of  being  read  at  length. 


WIOAN.  127 

and  with  that  view  was  entering  into  particular  statements  1843. 
of  the  cases  of  treating  and  hribery,  when,  by  an  arrange- 
ment with  the  counsel  for  the  sitting  members^  it  was 
agreedy  that  a  list  of  the  names  of  the  persons  treated  and 
bribed,  and  of  the  houses  where  the  treating  took  place^ 
and  x>{  the  persons  by  whose  agency  the  treating  and 
bribery  was  alleged  to  have  been  carried  on,  should  be 
delivered  to  the  agents  on  the  other  side,  instead  of  being 
now  read  at  length. 

Mr.  Lord,  the  mayor  and  returning  officer,  being  called  A  ddcu- 
to  produce  the  register  of  1840,  produced  as  such  a  do-  duced'as 
cument,  purporting  to  be  a  list  of  persons  entitled  to  vote  ^^^Jenj!' 
for  the  electoral  year  1840 — 41,  but  not  bearing  the  deno-  *nraiDg 

^  officer,  and 

mination  of  the  register,  which  he  stated  had  been  in  his  aisuch 
possession  since  November,  1840,  when  he  came  into  byhimat'^ 
office.     Upon  coming  into  office,  he  had  received  from  *i»««J^o"»* 
his  predecessor,  Mr.  Acton,  a  parcel  of  papers  relating  to  in  evidence 
the  registration,  but  could  not  undertake  to  swear  that  this  guter. 
was  amongst  them,  or  that  he  received  this  document  from 
Mr.  Acton.     He  had  no  other  document  relating  to  the 
registration  but  this,  and  the  Ust  signed  by  the  revising 
barrister ;  believed  this  to  be  the  register  in  force  at  the 
election  ;  and  had  treated  it  as  such  by  causing  the  cer- 
tified copies  to  be  made  from  it,  for  use  at  the  polling 
booths  at  the  election. 

His  predecessor,  Mr.  Acton,  who  was  mayor  at  the 
time  of  the  registration,  stated  that  he  had  given  the  list 
which  he  received  from  the  revising  barrister,  to  the 
town  clerk,  Mr.  Hilton,  for  the  purpose  of  being  copied ; 
that  he  believed  the  document  now  produced  to  be  the 
copy  so  made,  and  had  delivered  the  document  produced 
to  his  successor,  Mr.  Lord ;  that  the  document  was  not 
in  the  hand-writing  of  the  town  clerk,  nor  his  name 
affixed  to  it,  his  signature ;  nor  was  be  (Mr.  Acton)  pre- 
sent when  the  copy  was  made. 
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1842.  It  was  contended  l>y  Mr.  Hildyard,  that  this  evidence 
was  not  sufficient  to  prove  the  document  to  be  the  register ; 
inasmuch  as  the  mayor  producing  it  could  not  say  from 
whom  he  received  it,  and  the  mayor  under  whose  direc- 
tions it  was  made,  was  neither  present  when  it  was 
made,  nor  was  it  in  the  hand-writing  of  the  person  whom 
he  had  employed  to  make  it ;  that  Mr.  Hilton,  the  town 
clerk,  by  whom  the  copy  was  made,  and  whose  signa- 
ture it  professed  to  bear,  should  have  been  called  to 
prove  the  authenticity  of  the  copy;  that  this  document 
had  not  been  proved,  nor  even  on  the  face  of  it  professed, 
to  be  the  register  itself;  that  it  had  not  been  ^hown  that 
the  best  evidence,  the  register  itself,  could  not  be  pro- 
duced ;  and  therefore  any  secondary  evidence  of  it  was 
not  admissible. 

Mr.  Slade. — The  document  is  produced  by  the  person 
to  whom  the  custody  of  the  register  properly  belongs,  the 
returning  officer,  and  is  produced  by  him  as  the  register : 
and  all  has  been  done  in  the  way  of  producing  the  best 
evidence  that  could  be  done,  by  calling  the  person  in 
whose  hands  the  law  place's  the  custody.  The  register  is 
not  required  to  be  signed  by  any  functionary :  it  is  there- 
fore no  objection  to  the  document  that  the  name  of  the 
town  clerk  affixed  to  it  is  not  proved  to  be  in  his  hand- 
writing. 

The  Committee  were  of  opinion,  that  the  document 

produced  must  be  considered  as  the  register. 

The  list  of        Before  the  Committee  came  to  this  decision,  and  imme- 

votere  re-      Jiately  after  the  objection  to  the  document  produced  as 

signcfi  by     the  register  was  taken  by  Mr.  Hildyard,  Mr.  Austin  pro- 

not  received  poscd  to  put  in  the  list  revised  and  signed  by  the  revising 

the  wbtcr.  "^^rrister  in  1840,  and  delivered  by  him  to  the  mayor  as 

returning  officer,  and  now  produced  by  Mr.  Lord,  which 

being  the  original  list  from  which  the  register  was  only  a 

copy,  was  the  best  evidence  that  the  case  admitted  of. 


WIOAN.  1S9 

Mr.  Hildyard  objected  to  the  list  signed  by  the  bar-  184S. 
rister  being  used  as  evidence  of  the  register^  in  lieu  of  the 
register  itself^  unless  it  was  shown  that  the  register  was 
lost  or  destroyed,  or  could  not  be  produced.  This  list  is 
not  the  best  evidence  the  case  admits  of,  for  the  act  ex- 
pressly directs  that  a  copy  of  the  list  being  made  in  a 
book,  that  book  shall  be  the  register ;  that  book  therefore 
supersedes  the  original  list,  and  becomes  the  best  evi- 
dence ;  and  it  has  not  been  shown  that  that  best  evidence 
cannot  be  had.  Besides,  the  list  is  not  in  the  form  in 
which  the  act  requires  that  the  register  should  be  made, 
the  names  not  being  numbered  in  consecutive  order,  as 
required  by  the  64th  section ;  and  in  the  list  of  objections 
delivered  on  the  part  of  the  sitting  members,  the  names  of 
the  voters  are  distinguished  by  reference  to  the  numbers 
on  the  register. 

Mr.  Slade  observed  that  these  numbers  were  taken 
from  a  certified  copy  of  the  register  furnished  by  the 
returning  officer  under  the  7Snd  section  of  the  Reform 
Act. 

The  list  was  then  put  in,  not,  Mr.  Austin  observed,  as 
secondary  evidence  of  the  register,  but  only  to  show  that 
the  re^^ster  was  fairly  and  correctly  made. 


WILLIAM  CORLESS'S  CASE.  March  iu 

The  voter  was  registered  for  a  "House,  Mitigate;"  and  tbeoccupa- 
was  objected  to,  on  the  ground  that  at  the  time  of  the  ^^^^ei^* 
election  he  had  ceased  to  occupy  the  premises  for  which  premises  by 

.  *  ^  »  gjj  unmar- 

he  was  registered.  ried  daugh- 

The  voter  kept  a  grocer's  shop  at  th6  house  in  the  toier/who 

Millgate.    In  January,  1841,  being  threatened  with  a  dis-  ^*f„*^i^i^ 

him,  and 
who  lacceeded  him  in  th«  occupation  of  them,  was  her  own  bond  fide  occupation,  or  a  continued 
occupation  by  the  voter  1 

VOL.  I. — B.A.  E.G.  K 
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184S.  tress  by  his  landlord,  he  proposed,  in  order  to  avoid  a 
sale,  that  his  unmarried  daughter,  who  lived  with  him, 
and  managed  the  shop,  should  become  tenant  in  hia 
stead,  and  purchase  his  goods  at  a  valuation,  so  as  to 
enable  him  to  discharge  the  rent  out  of  the  purchase- 
money.  The  daughter  accordingly  went  to  the  landlord , 
who  agreed  to  the  proposal;  the  goods  were  valued,  and 
the  daughter  paid  the  amount,  which  was  not  more  than 
sufficient  to  discharge  the  rent  that  was  due.  Soon  after, 
the  daughter's  name  was  put  over  the  door;  she  carried 
on  the  business  of  the  shop;  took  a  servant,  who  was  not 
there  before  her  father  left ;  and  was  living  in  the  house 
at  the  time  of  the  election.  The  voter  went  to  reside  at 
Liverpool,  and  returned  to  Wigan  only  a  few  days 
before  the  election.  It  further  appeared  that  the 
daughter  was  possessed  of  some  independent  property, 
and  had  lent  her  father  money  some  years  before  these 
events,  upon  an  understanding  that  her  father  was  to  re- 
pay her  out  of  the  profits  of  the  business. 

Mr.  iS/ac/^,  against  the  vote. — The  voter's  daughter,  who 
was  in  a  different  situation,  as  to  pecuniary  matters,  to 
that  in  which  unmarried  daughters  are  commonly,  pur« 
chases  her  father's  goods  at  a  valuation;  is  substituted  as 
tenant  of  the  bouse  by  the  consent  of  her  father  and  the 
landlord ;  makes  an  agreement  herself  with  the  landlord 
for  that  purpose;  the  landbrd  accepts  her  as  tenant;  she 
hires  a  servant  after  her  father's  departure,  and  carries 
on  the  business  in  her  own  name.  These  facts  are  suffi- 
cient to  show  that  this  was  a  bona  fide  occupation  by  the 
daughter  herself,  and  not  a  continued  occupation  by  the 
father  in  the  daughter's  name. 

Mr.  Talhot^  in  support  of  the  vote. — The  case  presents 
itself  under  two  aspects,  either  of  which  affords  grounds 
for  supporting  the  vote. 

1.  This  was  a  mere  family  arrangement,  according  to 
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which  the  daughter  continued  to  carry  on  the  business  I84S. 
for  her  father^  and  the  transfer  of  the  tenancy,  and 
change  in  the  occupation,  was  nominal  only,  the  father 
being  still  in  point  of  fact  the  occupier.  This  view  of  the 
cose  is  confirmed  by  the  absence  of  any  evidence  of  her 
name  being  substituted  for  her  father's  in  the  rates;  the 
onus  probandi  with  respect  to  which  lies  on  the  other 
party;  it  is  probable  therefore  that  the  overseers  consi- 
dered her  occupation  colourable^  and  in  reality  to  be  that 
of  her  father. 

S.  Looking  at  the  pecuniary  transactions  between  the 
father  and  daughter,  it  appears  that  in  becoming  charge- 
able on  the  one  hand,  she  considered  herself  entitled  to 
benefit  in  account  with  her  father  on  the  other  hand. 
And  having  advanced  her  father  money  on  an  under- 
standing that  she  was  to  look  for  repayment  out  of  the 
profits  of  the  business,  she  became  a  partner  with  him 
from  the  moment  of  the  advance.  If  therefore  she  is  on 
this  ground  to  be  considered  a  joint  occupier  with  him, 
that  state  of  things  existed  at  the  time  of  the  registration, 
and  the  objection  ought  to  have  been  taken  then,  and  not 
having  been  taken  then,  cannot  be  entertained  by  the 
Committee. 

The  daughter,  Catherine  Corless,  being  re-called  and 
re-examined  by  the  Committee,  stated,  that  since  the 
events  of  January,  1841,  she  had  paid  the  rates  for  the 
house;  her  name  was  not  on  the  rate  paper  the  first  time 
(March,  1841),  but  it  was  the  second  time  (October,  1841); 
and  she  had  paid  two  half-year's  rent,  for  which  she  had, 
on  both  occasions,  a  receipt  from  the  landlord  in  her  own 
name. 

Vote  struck  oW. 


K^ 
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1842. 


THOMAS  WORTHINGTONS  CASE. 

March  21.  fjjg  yotcr  was  described  in  the  register  as  "Tiiomas 
two  pereons  Worthington^  Butcher,''  and  was  registered  in  respect  of 
eve^  pwt  *  "  House,  Haligate."  He  was  objected  to,  as  having 
of  the  entry  ceased  to  occupy  the  premises. 

^ster,  that  It  appeared  that  there  was  another  Thomas  Worthing- 
^  b??Q.  ton,  a  green-grocer,  in  the  same  street.  The  owner  of  a 
MilSnVlip*  ^^^^®  *"  ^^®  Hailgate  proved  that  Thomas  Worthington, 
rficabie;  whom  he  knew  to  be  the  voter,  occupied  his  house  in 
struck  off,  July,  1840,  and  left  it  in  May,  1841,  being  succeeded  by 
dcnce^oHhe  «^"^ther  tenant,  who  was  in  occupation  of  it  at  the  time  of 
landlord  of   the  election. 

the  regis- 
tered pre-         Mr.  Hildyard,  in  support  of  the  vote. — There  being 

which  the^  two  pcrsons,  to  whom  every  part  of  the  entry  on  the  re- 

removed^      gister,  that  is  required  to  be  inserted,  is  equally  appli- 

that  he        cable;  the  objecting  party  is  bound  to  show  clearly  which 

knew  his        ,  ,     ,  ,  __  ,      . 

tenant  to  be  IS  the  person  whose  vote  is  m  question.  jLhe  particulars 
t  e  voter,  ingg^ted  in  the  register,  conformably  to  the  directions  in 
sect.  54,  and  schedule  (I. )» No.  1,  of  the  Reform  Act,  ought 
to  be  strictly  confined  to  those  there  mentioned,  viz.  the 
name  of  the  party,  the  nature  of  his  qualification,  and  the 
local  description  of  the  property :  and  any  description  of 
the  voter's  trade  or  profession  is,  to  say  the  least  of  it,  in- 
correct; and,  in  the  present  case,  introduces  a  source  of 
ambiguity,  which  ought  to  be  removed,  as  "  Butcher"  may 
possibly  be  the  person's  surname ;  especially  as  it  stands 
in  the  place  where,  according  to  the  accurate  mode  of 
drawing  up  the  lists,  the  surname  ought  to  have  been  in- 
serted. 

Vote  struck  off. 


WIGAN.  133 

1840. 
JOHN  FARRIMOND'S  CASE.  - 

The  voter  was  registered  for  "  House  and  Land,  Welly."    ^''^ia^^ 
It  appeared  that  at  the  time  of  registration  he  occupied  A  voter  for 
a  house  and  land  at  Welly,  under  Lord  Balcarras,  and  !^steir«l' 
also  some  land  of  more  than  the  annual  value  of  10/.,  an'^'j^nS*^ 
under  Lady  Clayton,  without  any  house  upon  it.     In  whoparu 
May,  1841,  he  left  the  house  and  land  which  he  held  house,  xe- 
under  Lord  Balcarras,  and  was  succeeded  in  them  by  ^'^unalV 
another  tenant,  and  went  to  reside  in  another  house,  but  "**^  entitled 

to  Tote» 

continued  to  occupy,  at  the  time  of  the  election,  the  land  tembu 
which  he  held  under  Lady  Clayton.  It  did  not  appear 
very  satisfactorily,  whether  he  was  intended  to  be  regis- 
tered for  the  Clayton  property,  as  well  as  for  the  other. 
On  the  one  hand,  it  appeared  from  the  rate  book,  that 
in  the  rate  of  March,  1840,  on  which  the  register  was 
founded,  he  was  rated  for  **  House  and  Land,  owner 
Lord  Balcarras  ;"  and  the  assistant  overseer,  from  whose 
information  the  lists  were  made  out,  said  he  had  men- 
tioned only  this  property  to  the  overseer.  On  the  other 
hand,  Bullin,  his  successor  in  the  Balcarras  property,  was 
rated  in  the  rate  of  October,  1841,  at  a  very  considerably 
less  annual  value  than  the  voter  had  been;  and  it  ap- 
peared that  the  names  of  the  owners  of  the  property 
were  frequently  omitted  in  the  rate  book.  Thus,  Bullin 
was  rated,  in  that  rate,  as  for  property  at  Welly,  but 
there  was  no  particular  description  of  the  property,  nor 
mention  of  the  owner.  And  on  the  same  rate,  the  voter 
was  rated  for  land  only  in  Welly,  and  for  his  new  house, 
which  was  not  in  Welly,  with  a  similar  omission,  in  both 
cases,  of  the  name  of  the  owner. 

Mr.  Cockbum,  against  the  vote. — It  will  be  argued,  in 
defence  of  the  vote,  that  the  voter  was,  at  the  time  of  the 
election,  still  in  the  occupation  of  part  of  the  premises 
for  which  he  was  registered.     It  appears,  that  at  the 
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184S.  period  of  the  registration,  he  occupied  a  house  and  land 
at  Welly,  under  Lord  Balcarras,  and  some  land,  also 
at  Welly,  on  which  there  was  no  house,  under  Lady 
Clayton :  before  the  time  of  the  election,  he  ceased  to 
occupy  the  former  property,  but  continued,  at  that  time, 
to  occupy  the  latter.  The  first  question  therefore  will  be, 
for  what  property  his  name  was  inserted  in  the  register; 
for,  in  order  to  maintain  the  argument  on  the  other  side, 
it  must  be  contended  that  he  was  registered  for  the  Clay- 
ton property,  as  well  as  for  that  held  under  Lord  Balcarras. 
Now,  it  appears  from  the  evidence  of  the  parish  officer, 
from  whose  information  the  lists  were  made  out,  that  it 
was  the  Balcarras  property  that  he  mentioned  to  the  over- 
seers, in  connection  with  this  person's  name,  with  a  view 
to  its  insertion  in  the  list  of  voters.  And  in  the  rate- 
book, the  other  source  of  information  for  this  purpose, 
Lord  Balcarras  was  mentioned  as  the  owner  of  the  pro- 
perty for  which  he  was  rated.  Besides,  under  the  87th 
section  of  the  Reform  Act,  where  land  is  joined  with  a 
house  to  form  part  of  the  qualification,  if  it  is  occupied  as 
tenant,  it  must  be  under  the  same  landlord  as  the  house. 
And  as  the  house  was  held,  in  this  case,  under  Lord  Bal- 
carras, he  could  not  properly  be  registered  for  the  land 
held  under  Lady  Clayton,  as  part  of  the  same  qualifica- 
tion. It  is  reasonable,  therefore,  to  presumej  that  the 
overseer  did  his  duty  correctly,  and  inserted  his  name  for 
that  land  which  would  give  him  a  qualification  rather  than 
for  that  which  would  not. 

Let  us,  however,  suppose  that  the  voter  was  registered 
both  for  the  Balcarras  and  the  Clayton  property.  And  in 
that  case,  it  becomes  necessary  to  admit  that  the  joinder 
of  land,  held  under  a  different  landlord,  with  a  house  as 
part  of  the  same  qualification,  is  a  ground  of  objection, 
which  having  existed  at  the  time  of  registration,  and  not 
having  been  taken  then,  cannot  now  be  entertained*-   But 
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even  on  this  snppositioD  and  adaiission^  the  vote  cannot  IMS. 
be  sustained.  It  has,  indeed,  been  held  by  some  Com- 
mittees, that  although  a  voter  may  have  parted  with  a 
portion  of  the  property  for  which  he  is  registered,  if  a 
sufficiency  in  value  remain,  he  may  still  vote(l).  This 
doctrine  has,  however,  been  much  combated,  and  parti- 
cularly, with  great  force  of  reasoning,  in  an  elaborate  note 
to  the  report  of  Reg.  v.  Dodsworih(2).  It  is  indeed 
difficult,  in  point  of  principle,  to  distinguish  the  effect  of 
a  partial  from  that  of  an  entire  loss  of  qualification,  for, 
if  any  portion  of  the  registered  qualification  is  lost,  the 
qualification  arising  out  of  the  residue  is  in  reality  a  new 
qualification,  on  which  the  revising  barrister  has  not  adju- 
dicated, the  sufficiency  of  which  a  Committee  has  not 
jurisdiction  to  take  into  consideration,  and  which  must 
await  the  decision  of  the  revising  barrister  at  the  next 
registration.  But,  without  at  present  attempting  to  im- 
pugn a  doctrine  which  has  been  repeatedly  adopted  in 
the  Committees,  and  conceding  that  if  the  voter  retains  "^ 
a  sufficient  portion  of  the  qualification  for  which  he  is 
registered,  he  will  still  be  entitled  to  vote,  we  neverthe- 
less contend,  that,  in  order  to  be  entitled  to  vote  in  that 
case,  the  part  of  his  qualification,  that  he  retains,  must 
not  only  be  sufficient  in  point  of  value,  but  also  comprise 
or  consist  of  such  a  subject  matter  as  would  of  itself  con- 
stitute a  qualification  and  confer  on  him  a  right  to  be 
registered.  Thus,  in  the  present  case,  if  he  had  parted 
with  the  land,  but  retained  the  house,  that  residue  of  the 
original  qualification,  supposing  it  to  be  of  sufficient  value, 
would  have  entitled  him  to  be  registered,  and,  according 
to  the  received  doctrine  of  the  Committees,  would  have 
enabled  him  to  vote  at  the  present  election.  But  the 
actual  state  of  things  is,  that  he  has  parted  with  the 

( I)  Set  the  caMS  cited,  Elliott,  324.  (2)  2  Moo.  &  Rob.  76. 
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ISiS.  house,  retaining  only  some  part  of  the  land.  And  land 
alone  would  not  constitute  a  qualification.  Will  it  be 
said^  nevertheless,  that  it  can  enable  him  to  vote  ?  Ac- 
cording to  the  terms  of  the  third  question  that  may  be 
put  to  him  at  the  poll,  he  is  required  to  answer,  that  he 
has  the  same  qualification  for  which  he  was  originally 
registered.  And  even  if  we  admit  that,  to  satisfy  these 
words,  the  qualification  retained  by  the  voter  need  not 
be  identical  or  co-extensive  in  point  of  quantity  or  value, 
it  must,  at  any  rate,  be  so  far  the  same,  as  to  consist  of 
the  same  essential  ingredients,  or  a  sufficient  portion  of 
them,  as  were  included  in  the  original  qualification. 

Mr.  Hildyardy  in  support  of  the  vote. — The  evidence 
of  the  assistant  overseer  who  supplied  the  information  for 
making  out  the  lists,  and  that  afibrded  by  the  entries  in 
the  rate  book,  preponderate  in  favour  of  the  supposition, 
that  the  land  held  under  Lady  Clayton  was  included  in 
the  qualification  for  which  the  voter  was  registered.  That 
*  land  he  retained  at  the  time  of  the  election,  and  it  is  not 
disputed  that  it  is  worth  more  than  10/.  a-year.  But  then 
it  is  argued,  that  since  the  voter  could  not  have  been 
registered  for  this  land  alone  without  the  house,  he  there- 
fore could  not  vote  for  this  land  alone,  after  having  parted 
with  the  house.  It  is,  however,  an  inference,  far  from 
being  generally  true,  that,  because  a  man  could  not  be 
registered  for  the  qualification  he  possesses  at  the  time 
of  the  election,  he  therefore  cannot  vote  in  respect  of  it. 
On  the  contrary,  there  are  many  cases,  in  which  it  may 
happen,  that  a  man  shall  be  qualified  to  vote,  though  he 
would  not  be  entitled  to  be  registered  under  the  same 
circumstances.  In  order  to  be  entitled  to  be  registered, 
he  must  not  only  occupy  premises  of  a  sufiicient  yearly 
value,  but  must  also  fulfil  several  other  requisites.  He 
must  not  only  occupy  the  premises,  but  have  occupied 
them  for  twelve  months  previous  to  the  31st  of  July;  be 
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must  also  have  been  rated  in  respect  of  them  for  the  same  1842. 
time ;  have  paid  on  the  20th  of  July  all  rates  and  assessed 
taxes  which  had  become  payable  from  him  previously  to 
the  6th  of  April ;  and  have  resided  for  six  months,  pre- 
vious to  the  last  day  of  July,  within  the  city  or  borough, 
or  seven  miles  thereof.  All  these  conditions  are  neces- 
sary to  be  fiilfilled  previously  to  registration.  But  of  all 
these  conditions  of  registration,  not  one  need  continue  to 
be  fulfilled  at  the  time  of  the  election.  Thus  it  has  been 
decided,  that  residence  is  no  part  of  the  qualification  of 
a  freeman,  but  only  a  preliminary  requisite  for  registra- 
tion, so  that  if  after  the  registration  he  has  ceased  to 
reside  within  the  prescribed  distance  of  the  place,  it  will 
not  afiect  his  right  to  vote(l).  On  a  similar  principle  it 
may  reasonably  be  made  a  question,  whether  a  voter,  who 
has  lost  part  of  his  original  qualification,  may  not  still 
vote  in  respect  of  the  residue,  if  of  sufficient  value,  al- 
though the  part  which  he  retains  is  not  such  as  would  of 
itself  have  entitled  him  to  be  registered :  or,  to  bring 
the  matter  home  to  the  present  case,  whether  the  occupa- 
tion of  the  house,  as  part  of  the  qualification,  though  a 
necessary  requisite  for  registration,  need  continue  at  the 
time  of  the  election,  if  the  land  retained  be  of  sufiicient 
value.  In  Milton* $  case(^)f  this  point  seems  to  have  been 
admitted.  The  premises  of  which  the  qualification  con- 
sisted, and  which  the  voter  occupied  at  the  time  of  the 
registration,  were  a  house  and  coal  wharf.  At  the  time  of 
the  election,  he  retained  a  room  in  the  house,  which  was 
then  in  the  occupation  of  another  person,  and  a  part  of 
the  wharf.  The  only  question  made  was,  whether  the  part 
retained  by  the  voter  was  of  the  annual  value  of  10/.  As 
he  had  no  access  to  the  house  but  as  a  lodger,  any  qua- 

(1)  Hermitage's  eate,  Rochester,  K.  &  O.  83 ;  Goodman's  ease,  Worcester* 
K.  &  0. 257. 

(2)  Evesham,  F.  k  F.  633. 
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184^.  lification  he  might  retain  could  only  be  in  respect  of  the 
wharf :  it  seemSi  therefore^  to  have  been  conceded  that 
the  wharf  alone,  retained  by  the  voter,  might  have  given 
him  the  right  to  vote. 

Mr.  Cockburn,  in  reply. — In  the  Evesham  case^  the 
point  now  raised  was  never  mooted ,  much  less  conceded  : 
the  only  objection  taken  to  the  vote  being  on  the  ground 
of  insufficient  valucj  it  was  not  for  the  counsel  on  the 
other  side  (Mr.  Cockbum  himself)  to  suggest  unneces- 
sarily another  line  of  argument.  The  Rochester  and 
Worcester  cases  turned  entirely  upon  the  distinction  be* 
tween  the  qualification  constituting  the  right  to  vote,  and 
the  conditions  required  to  be  fulfilled  previously  to  regis- 
tration :  the  former,  in  the  case  of  the  borough  franchise, 
being  the  occupation  by  the  voter  of  premises  of  sufiicient 
annual  value ;  the  latter,  that  he  shall  have  occupied  those 
premises  for  such  a  period  of  twelve  months^  and  have 
been  rated,  and  have  paid  rates  and  taxes,  and  been  resi- 
dent, so  as  to  satisfy  the  requisitions  contained  in  the  pro- 
visos of  the  S7th  section  of  the  Reform  Act.  According 
to  which  distinction,  the  third  question,  at  the  time  of 
polling,  is  considered  as  having  reference  simply  to  the 
qualification  constituting  the  right  to  vote,  and  not  to  the 
particulars  which  are  required  as  conditions  of  registra- 
tion :  and,  although  the  qualification  must  subsist  unaltered 
at  the  time  of  the  election,  the  conditions  required  pre- 
viously to  registration  need  not  continue  to  be  fulfilled. 
The  change  in  the  voter's  title,  which  in  the  Rochester 
and  Worcester  oases  was  decided  to  be  immaterial,  was 
such  as  related  only  to  one  of  those  conditions  of  regis- 
tration, the  residence  of  the  freeman,  and  not  to  the 
essential  ingredients  of  the  qualification.  But  the  change, 
which  has  taken  place  in  the  present  case,  has  no  relation 
to  any  of  those  conditions  of  registration,  but  affects  the 
qualification  itself,  and  affects  the  very  ingredient  of  the 
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qualification  which  is  the  most  essential,  the  occupation  184S. 
of  the  house;  without  which  the  occupation  of  land,  of 
whatever  value,  would  not  have  constituted  a  qualifica- 
tion.  How«  then,  could  the  voter  answer  that  he  has  the 
same  qualification,  when  that  part  of  it  which  he  continues 
to  possess,  the  land  alone,  is  not  such  as  would  confer  a 
qualification. 

The  Committee  decided,  that  the  vote  should  be  struck 
off,  upon  the  merits. 

From  which  it  would  appear,  that  the  Committee  con- 
sidered, upon  the  evidence,  that  the  voter  was  not  re- 
gistered for  the  Clayton  property,  so  that  the  question 
raised,  as  to  the  right  of  voting  for  the  land  alone,  could 
not  arise  upon  the  facts. 

EDWARD  WARDLE'S  CASE.  ]Marc/*22. 

The  voter,  having  been  called  as  a  witness  in  a  previous  Vote  struck 
case  relative  to  another  vote  (Ball's),  had  on  his  cross-  voter's  luT- 
eicamination  stated,  that  "  he  had  voted  at  the  last  elec-  ?'»»*?5'  ^" 

his  evidence 

tion ;  had,  before  the  election,  removed  from  the  house  od  crou- 
for  which  he  was  registered,  to  another  house  next  door,  in  a  pr«. 
and  of  the  same  value  ;  that  the  third  question  had  been 
put  to  him  at  the  poll,  and  he  had  answered  that  he  had 
the  same  qualification ;  that  he  thought  it  was  a  legal 
question,  and  did  not  know  whether  it  meant  the  same 
house,  or  a  house  of  the  same  value.'* 

When  Wardle's  own  vote  came  before  the  Committee, 
Mr.  Hildyard  referred  to  the  admissions  of  the  voter  in 
his  evidence  in  Ball's  case,  and  on  those  admissions  the 
vote  was  struck  off  without  opposition. 


vious  case. 
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184g, 

March  23. 
Witness  not 
allowed  to 
becrots- 
examined  as 
to  matters 
aflfectiDg 
another 
vote. 


RALPH  UNSWORTH'S  CASE. 

Evidence  having  been  adduced  to  show  that  the  voter 
had  removed  from  the  "  Clock  Face"  to  the  *^  Commercial 
Inn/'  between  the  registration  and  election,  Mr.  Stade,  in 
cross-examining  the  witness,  asked  him,  whom  did  Uns- 
worth  succeed  at  the  "  Commercial  Inn.** 

Mr.  Talbot  objected  to  the  question,  as  relating  to 
matters  that  might  affect  another  vote. 

Mr.  Slade  referred  to  Wardle's  case  (1),  where  the  wit- 
ness on  his  cross-examination  was  asked  questions  tending 
to  invalidate  his  own  vote. 

The  Chairman  observed  that  in  that  case,  the  evidence 
had  come  out  in  the  course  of  a  cross-examination,  the 
object  of  which  was  to  discredit  the  witness. 

Mr.  Slade  avowed  that  his  object,  in  the  present  case, 
was  not  to  discredit  the  witness's  testimony,  but  to  gain 
answers  that  might  be  used  hereafter  as  evidence. 

The  Committee  decided  that  the  question  could  not  be 
put(l). 


March  22 
and  23. 
Colourable 
resumption 
of  the  occu- 
pation im- 
mediately 
previous  to 
the  election. 


JOHN  KIRBY'S  CASE. 

The  voter  was  registered  for  a  house  in  Wigan  Lane, 
where  he  kept  a  huckster's  shop.  At  the  beginning  of 
May,  1841,  his  goods  were  sold  under  an  execution;  all 
his  furniture  was  sold  and  removed,  except  a  few  articles 
that  were  bought  in  and  remained  in  the  house  ;  the  house 
was  stript  even  to  the  counter  and  shelves  in  the  shop ; 
it  was  shut  up ;  and  he  and  his  wife  went  to  lodge  with 
his  wife's  daughter  in  another  part  of  the  town.  After 
the  sale  the  key  of  the  house  was  taken  by  the  voter's 
step-daughter  to  the  landlord,  who  on  receiving  it  made  a 
demand  for  another  year's  rent,  and  observed  that  he 

(I)  Ante,  p.  139.       (1)  See  Gr&at  Marlow  case,  ante,  p.  49. 
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must  see  her  mother  about  it.     On  the  11th  May  Wors-     1842. 
ley,  a  plasterer,  who  got  the  key  from  the  landlord^  went 
I  into  the  house  with  his  workmen,  for  the  purpose  of  doing 

repairs  (the  bill  for  which  was  charged  to  the  landlord). 
The  key  was  afterwards  placed  in  the  keeping  of  Halli- 
well,  a  person  living  next  door,  who  gave  it  from  time  to  time 
to  persons  applying  to  look  at  the  house,  which  remained 
shut  up  from  the  time  of  the  sale  to  the  time  of  the  elec- 
tion. During  the  interval  the  voter's  wife  frequently  went 
backwards  and  forwards  to  the  house,  procuring  the  key 
from  Halliwell  for  the  purpose.  The  week  before  the 
election  the  voter  came  to  Halliwell  for  the  key,  and  went 
with  him  to  the  house ;  when  the  voter  removed  out  of 
it  some  plasterer's  tools  that  were  in  one  of  the  rooms, 
sending  for  the  plasterer's  son,  who  carried  them  away ; 
after  which  Kirby  locked  the  door  of  the  house  and  gave 
the  key  to  Halliwell  to  take  care  of.  The  evening  before 
the  election  the  voter  and  his  wife  met  Halliwell  in  the 
street,  and  asked  him  to  go  home  with  them«  They  pro- 
ceeded together,  passing  the  house  where  they  had  been 
lodging,  to  the  house  in  question ;  and  after  procuring  the 
key  at  Halliweirs  went  into  the  house.  In  a  back  room 
up  stairs  there  was  a  feather-bed  and  bedding  on  the 
floor,  but  no  bedstead  or  any  other  furniture.  These 
were  articles  that,  according  to  the  evidence  of  one  of  the 
witnesses,  had  been  bought  in  at  the  sale,  and  had  re- 
mained there  ever  since.  The  voter  and  his  wife  passed  the 
night  before  the  election  in  the  house,  the  shutters  in  the 
front  of  the  house  remaining  closed ;  and  early  the  next 
morning  they  returned  the  key  to  Halliwell,  and  did  not 
afterwards  sleep  in  the  house. 

Mr.  HiUyard,  in   support  of  the  vote. — The  case 
,  mainly  depends  upon  the  circumstances  under  which  the 

I  key  was  delivered  to  the  landlord ;  but  there  is  no  evidence 

^  that  it  was  so  delivered  by  the  directions,  or  even  with 
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1842.  the  consent  of  the  voter ;  and  when  the  landlord  received 
it,  he  did  not  accept  its  delivery  as  a  termination  of  the 
tenancy :  nor  was  there  positive  evidence  that  the  land- 
lord delivered  the  key  either  to  Worsley  or  to  HaUiwell, 
nor  that  the  repairs  were  done  by  the  landlord's  order. 
The  voter,  therefore  remained  tenant,  and  his  occupation 
continued  by  the  goods  which  were  bought  in  and  re- 
mained in  the  house.  There  are  three  cases  reported, 
resembling  the  present,  that  are  in  our  favour.  The  first 
is  Clarke's  ca$e{l),  where  the  voter,  who  had  removed 
from  the  house  for  which  he  was  registered,  but  left  part 
of  his  furniture  in  it,  and  retained  the  right  to  enter  the 
house  when  he  pleased,  sent  a  bed  into  the  house  and 
slept  there  during  the  election,  and  his  vote  was  held  good. 
Another  is  Wm.  MiUigan's  case  (2),  which  was  a  much 
stronger  case  than  the  present.  There  the  voter  had  not 
left  a  particle  of  furniture  in  the  house,  and  did  not  re- 
enter the  house;  the  case  was  twice  argued,  and  the  Com- 
mittee deliberately  came  to  a  decision  in  favour  of  the 
vote.  Hood's  case{S),  likewise,  goes  further  than  the 
present.  In  that  case  Hood  had  no  actual  occupation,  but 
merely  a  right  to  occupy  at  the  time  of  the  election.  But 
here  the  voter  returned  and  slept  in  the  house,  and  re- 
sumed his  actual  occupation  before  the  election. 

Mr.  Austin,  against  the  vote. — The  house  having,  as 
it  appears  in  evidence,  been  completely  stript  even  of  the 
fixtures  and  fittings  of  the  shop,  is  it  probable  that  these 
articles  of  bedding  should  have  been  left  in  it,  from  the 
time  of  the  sale  to  the  day  of  the  election  ?  Even  sup- 
posing they  remained  there  during  all  that  time,  is  there 
not  the  appearance  of  a  concerted  plan  between  the 
Kirbys  and  Halliwell — the  latter,  by  his  own  admission, 
actively  engaged  in  electioneering  for  the  sitting  members 

(1)  Youghal,  F.  &  F.  390.  (2)  Wigan,  f.  &  F.  (J87. 

(3)  KingUon^pm-HuU,  K.  &  0. 42S. 
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— ^and  is  it  not  most  probable  that  the  voter  and  his  wife  1843. 
were  conducted  by  him  to  the  house,  the  night  previous  to 
the  election,  for  the  purpose  of  a  colourable  resumption  of 
a  tenancy  and  occupation  which  had  in  fact  long  before 
expired  ?  The  facts  which  have  appeared  in  evidence,  of 
the  delivery  of  the  key  to  the  landlord,  the  employment  by 
the  latter  of  a  workman  to  do  repairs,  and  of  Halliwell  to 
let  the  house,  afford  ample  proof  of  a  determination  of  the 
tenancy.  But  even  if  the  tenancy  could,  consistently  with 
the  evidence,  be  considered  as  still  subsisting  at  the  time 
of  Uie  election,  that  would  not  be  sufficient,  as  he  must 
also  continue  to  be  the  occupier  at  that  time.  And  the 
unquestionable  facts  of  the  sale  and  removal  of  the  furni- 
ture, the  shutting  up  of  the  house,  and  the  removal  of 
the  voter  himself  to  a  lodging  in  another  part  of  the 
town,  are  decisive  to  show  that  he  had  ceased  to  occupy. 
Clarke's  caseiX),  which  has  been  cited,  is  clearly  dis- 
tinguishable from  the  present.  There,  it  appears  from 
the  report,  that  the  voter  did  not  give  up  the  key  to  the 
landlord,  and  had  let  part  of  the  house  to  another  person, 
reserving  to  himself  the  right,  which  he  occasionally 
exercised,  of  re-entering  into  the  premises ;  he  therefore 
occupied  by  the  occupation  of  his  lodger.  Mr.  Austin 
was  proceeding  to  comment  upon  MilUgafCs  case  and  the 
other  case  that  had  been  cited,  when  he  was  stopped  by 
the  chairman,  expressing  the  opinion  of  the  Committee, 
that  the  vote  must  be  struck  off*. 


In  the  cross-examination  of  Halliwell  relative  to  this  Declaration 
vote,  he  said  that  Kirby  had  told  him  he  was  gone  into  not  admissi- 
lodgings  with  his  step-daughter ;  evidence,  that  was  clearly  deoce  wUh 
allowed  to  be  admissible  as  an  admission  of  the  voter  ^  ^icw  to 

•  .  «  ,  .  .       .  prove  the  tc- 

against  his  own  vote.     But  upon  his  re-exammation  re-  nancy  sub- 
specting  the  circumstances  that  occurred  when  Kirby  tween  him 

and  his 
(1)  F.  &  F.  390.  landlonL 
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1842.  came  to  him  for  the  key  the  week  before  the  election,  he 
was  asked  by  Mr.  Clerk^  ''  What  was  the  object  that  Kirby 
said  he  had  for  wanting  the  key  at  that  time?"  This 
question  was  objected  to  by 

Mr.  Austin. — Statements  of  a  party  to  the  cause,  which 
the  voter  is  considered  to  be  when  his  vote  is  the  question, 
are  admissible  against  him ;  but  are  not  admissible  in  his 
favour ;  the  only  exception  to  the  latter  part  of  this  pro- 
position occurs  in  those  cases  where  the  admission  against 
him  is  accompanied  by  an  admission  in  his  favour,  and  in 
such  cases,  the  latter  may  be  given  in  evidence  as  well  as 
the  former  (1).  Thus,  if  the  statement  had  taken  place 
at  the  time  of  the  conversation  when  the  voter  said,  that 
he  had  gone  into  lodgings,  it  would  not  have  been  objected 
to  as  evidence ;  but  this  was  a  subsequent  and  perfectly 
distinct  conversation. 

Mr.  Hildyard* — It  is  unnecessary  to  combat  the  doc-' 
trine  laid  down,  as  the  circumstances  of  the  case  do  not 
allow  of  the  question  being  put  on  that  ground.  The 
witness  had  been  examined  as  to  the  fact  of  Kirby 's  coming 
to  him  for  the  key,  and  he  was  then  asked,  what  did  Kirby 
say  on  that  occasion?  The  proposition  which  we  are 
prepared  to  maintain,  and  the  principle  on  which  we 
would  contend  for  the  right  to  examine  the  witness  as  to  the 
purport  of  the  conversation,  is  this : — that  the  statement 
is  admissible  as  part  of  the  res  gesta,  as  a  declaration 
that  was  part  of  the  transaction  itself,  which  is  the 
subject  of  investigation  (S).  Thus,  in  the  St.  Alban's 
case  (S),  when  it  had  been  stated  in  evidence  that  a  voter 
named  Adams,  on  coming  up  to  the  poll,  brought  with  him 
a  small  paper  parcel,  which  he  delivered  into  the  hands 
of  the  mayor,  and  which  on  being  opened  was  found  to 


(1)  See  Phillipps,  362.  (2)  1  Starkie  on  Evidence,  34. 

(3)  1841,  Printed  Minutes,  p.  47. 
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contain  money;  and  that  the  mayor  then  inquired  of  184S. 
Adams,  "  What  is  this  ?"  the  answer  which  Adams  made 
to  the  mayor's  question  was  allowed  to  be  given  in  evi- 
dence,  as  a  declaration  contemporary  with  and  explana- 
tory of  the  act  itself;  which  might  be,  and  indeed  after- 
wards appeared  to  be,  most  pertinent  to  the  inquiry,  as 
tending  to  show  that  bribery  had  been  committed. 

Mr.  Austin* — The  admissibility  of  declarations  accom- 
panying an  act,  according  to  the  authority  of  the  book 
cited  (1),  is  confined  to  those  cases  where  the  nature  and 
quality  of  that  act  are  in  question.  They  are  admissible  in 
evidence  as  part  of  a  congeries  of  facts  whose  nature  and 
import  the  declarations  are  adduced  to  explain.  Thus  in 
the  common  case  of  a  declaration  made  by  a  trader  at  the 
time  of  his  departure  from  his  house,  it  is  admitted  in  evi« 
dence  for  the  purpose  of  explaining  his  object  and  inten- 
tion in  doing  thai  act ;  of  showing  whether  the  act  of  his 
departure  was  an  act  of  bankruptcy.  On  the  other  hand, 
the  decision  of  the  St.  Alban's  Committee,  which  has  been 
referred  to,  is  quite  irreconcileable  with  these  acknowledged 
principles  of  the  law  of  evidence,  and  is  consequently 
worthless  as  an  authority :  for  the  statement  that  Adams 
made  in  answer  to  the  mayor,  was  not  sought  to  be  given 
in  evidence  as  explanatory  or  illustrative  of  the  contem* 
poraneous  act  of  delivering  the  parcel ;  the  nature  and 
quality  of  that  act  were  not  in  question;  but  the  evidence 
was  elicited,  as  having  relation  to  an  antecedent  act  of 
supposed  bribery,  quite  unconnected  with  the  immediate 
transaction.  Now,  in  the  present  case,  the  fact  of  the 
voter  coming  to  Halliwell  for  the  key,  and  there  declaring 
the  object  for  which  he  wanted  it,  is  not  part  of  a  conge- 
ries of  facts  whose  nature  or  tendency  is  in  question :  but 
the  fact  which  the  declaration  is  intended  to  explain,  is 

(1)  1  SUikie  on  Evidence,  34, 62,  360, 
VOL.  I.— B,  A.  Et  C.  L 
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1840.  another  and  entirely  distinct  fact ;  namely,  the  fact  of  the 
yoter*s  tenancy.  The  fact  of  taking  the  key  is  adduced  to 
prove  the  tenancy  that  subsisted  between  the  voter  and 
his  landlord;  for  any  other  purpose  it  were  idle  to  examine 
respecting  that  fact.  But  the  fact  of  the  tenancy  is  quite 
a  distinct  fact  from  the  particular  transaction  of  which 
the  declaration  formed  part.  Besides  that  of  the  fact  of 
tenancy  there  may  be  other  and  better  evidence,  that  of 
the  bndlord  himself.  The  evidence  of  the  voter  himself 
respecting  the  tenancy  could  not  be  received  in  support 
of  his  vote;  much  less  can  it  be  received  by  transmission 
through  the  memory  of  a  third  person. 

The  Committee  decided  that  the  question  could  not  be 
put 

Ararc*23.  EDWARD  HORSMANS  CASE. 

RatiDg  suf-       Registered  for  a  house,  Wigan  Lane.    A  witness,  named 
prove  that     Hufst,  stated,  that  at  Easter,  1841,  he  took  the  house  of 

w!up^S      *^  ^^'®^'  ^"^  P^^^  ^^^  ^^^^  "P  *°  *^^  ^^*  of  May,  when 
thepremises  the  voter's  tenancy  expired:  after  which,  Hurst  continued 
at  the  time     ... 
of  regUtra-    in  possession,  with  the  consent  of  the  landlord,  and  was  in 

occupation  of  the  house  at  the  time  of  the  election. 

It  appeared  that  the  voter  was  rated  for  the  house  in 
the  rates  of  March  and  September,  1840.  There  was  no 
other  proof  given  of  the  occupation  of  the  premises  by 
the  voter  at  the  time  of  the  registration. 

The  vote  was  struck  off. 


March  24,  ROBERT  JUMPS  CASE. 

Vote  struck  The  voter  was  registered  for  a  house  in  Wigan  Lane, 
^e  vote^^  which  he  occupied  as  tenant  from  year  to  year.  In  No- 
occupation  vember,  1840,  he  was  committed  to  prison.    While  he 

was  tenni- 
nated  by  a 
dispossession  inToianlary  on  his  part* 


tion, 
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was  in  prison,  the  landlord's  agent  having  obtained  the  1849. 
voter's  key  without  his  consent,  took  possession  of  the 
premises,  placed  bailiffs  in  the  house,  and  seized  and  sold 
the  goods  for  the  rent  that  was  in  arrear,  and  sent  work- 
men in  to  do  repairs,  but  gave  the  voter  no  notice  to  quit, 
nor  received  any  from  him.  In  the  December  following, 
another  tenant  went  into  the  house,  and  was  in  occupation 
of  it  at  the  time  of  the  election.  When  the  voter  was 
acquitted  and  came  out  of  prison,  he  did  not  make  any 
claim  to  the  possession  of  the  house. 

Mr.  Slade,  against  the  vote. — It  is  clear  that  the  voter 
was  not  in  actual  occupation  at  the  time  of  the  election, 
and  the  occupation  of  the  party  who  succeeded  him,  being 
without  the  consent  or  knowledge  of  the  voter,  cannot 
be  considered  as  constructively  his  occupation.  Besides, 
whatever  the  nature  of  the  transactioik  by  which  he  was 
dispossessed,  the  voter,  not  having  claimed  the  possession 
when  released  from  prison,  must  be  taken  to  have  acqui- 
esced. 

Mr.  Talboi,  in  support  of  the  vote. — Not  only  is  there 
no  evidence  that  the  tenancy  was  put  an  end  to,  no  notice 
having  been  given  on  either  part;  but  it  appears  that  the 
voter  was  dispossessed  against  his  will  and  by  fraudi  after 
having  been  tenant  from  year  to  year  for  several  years. 
And  though  it  must  be  admitted  that  the  mere  continuance 
of  tenancy  is  not  sufficient,  assuming  that  MUUgan's  cctse 
and  Hood*s  case  are  overruled  by  a  former  decision  of 
this  Committee  (1);  yet  the  voter  having  been  dispossessed 
by  gross  fraud,  the  possession  thus  fraudulently  obtained, 
and  the  occupation  under  it,  cannot  be  recognized:  even 
though  the  voter  never  made  claim,  to  recover  the  fag  end 
of  a  tenancy  from  year  to  year. 

Vote  struck  off. 

(1)  KirbyU  cote,  anti,  p.  140. 

h2 
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EDWARD  JONES'S  CASE. 

arc      .       rpj^^  ^^^^  ^^^  registered  for  a  "  House,  Market  Place." 

The  voter  ®  ' 

was  held  to  The  premises,  which  he  occupied,  consisted  of  a  house 
to  occupy  ^^^  shop,  occupied  together,  but  separate  buildings,  and 
lIlfJL'*'  •     on  opposite  sides  of  the  street.     The  voter  was  rated  for 

raises,  pnn-  *  * 

dpailyupon  both  the  housc  and  shop,  in  the  rates  of  March  and  Sep- 
stancethat  tetnber,  1840.  In  November,  1840,  Swift  succeeded  him 
ceasi^tobe  *"  ^^^  shop,  and  was  rated  for  it  in  March,  1841,  but  did 
rated  in  re-  not  occupy  the  house,  which  was  entered  as  **  empty"  in 
them.  the  rate  book  of  March,  1841.     In  May,  1841,  Birch  suc- 

ceeded Swift  in  the  shop,  and  on  the  14th  of  July,  1841, 
took  the  house,  and  went  into  it,  and  was  rated  for  both 
house  and  shop  in  the  rate  of  October,  1841.  There  was 
also  evidence,  though  not  of  a  very  satisfactory  character, 
that  the  house  was  empty  from  November,  1840,  to  the 
time  of  the  election. 

Mr.  Hildyardf  against  the  vote. — Horsman's  ca$€(\) 
was  decided  upon  no  other  proof  of  occupation,  at  the 
time  of  registration,  than  the  entry  in  the  rate-book.  In 
a  similar  manner,  the  circumstance  of  the  voter  not  being 
upon  the  rate  at  the  time  of  the  election,  though  not  con- 
clusive proof  of  the  fact  of  non-occupation,  nevertheless 
affords  a  strong  presumption,  that  he  did  not  occupy.  And 
here  the  presumption  is  confirmed  by  other  evidence. 

Mr.  Slade^  in  support  of  the  vote. — The  voter  has  been 
clearly  shown  to  have  been  in  occupation  of  the  whole  of 
the  premises,  at  the  time  of  registration :  but  it  does  not 
appear  that  he  had  given  up  possession  of  the  house,  nor, 
except  from  the  rate-book,  that  he  had  ceased  to  occupy 
it,  at  the  time  of  the  election.  The  occupation  of  the 
shop  by  Swift  cannot  apply  constructively  to  the  house, 
as  they  are  entirely  distinct  buildings,  separately  rated : 
and  the  same  remark  applies  to  the  third  tenant,  Birch, 

(1)  AnU,  p.  146. 
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whose  occupation  of  the  house  did  not  commence  till  a     1842. 
fortnight  after  the  election. 

The  Committee,  having  deliberated^  decided  that  the 
vote  should  be  struck  off  the  poll. 


THOMAS  LYON'S  CASE.  March  u. 

The  landlord  of  the  premises,  constituting  the  qualifica*  Cross-exa- 
tion,  having  been  called  by  the  petitioners^  and  examined,  a  witoen  ai 
to  prove  that  the  voter  quitted  the  premises,  and  another  malteMhan 
person  came  into  occupation  of  them,  between  the  regis-  ^^^  '}.^^ 
tration  and  election ;   Mr.  Hildyard  said,  that  he  was  fore  the 
instructed  that  this  witness  had  the  power  of  giving  mate-    ®""**^*®®* 
rial  testimony  as  to  other  matters  relating  to  the  election; 
and  under  these  circumstances,  instead  of  inconveniently 
mixing  up  the  two  parts  of  the  case,  it  was  the  practice  to 
claim,  and  he  now  claimed^  the  right  to  cross-examine  the 
witness  at  a  future  stage  of  the  inquiry.     He  referred  to 
the  Si.  Albaris  case  (1),  where  the  town  clerk  having  been 
called  to  prove  the  authenticity  of  the  poll-books,  and  an 
objection  being  taken  to  his  being  then  cross-examined 
on  other  matters,  it  was  arranged,  by  an  understanding 
between  counsel,  to  which  the  Committee  assented,  that 
the  witness  should  be  called  again  at  a  subsequent  period, 
by  the  party  who  originally  called  him,  so  as  to  give  the 
other  party  an  opportunity  of  cross-examining  him  gene- 
rally (2). 

Mr.  Slack  objected  to  the  right  of  cross-examination 
claimed,  as  it  was  not  proposed  to  examine  the  witness  to 
credit,  but  with  a  view  to  evidence  that  might  be  available 


(1)  1841,  PriDted  Minutes,  p.  4. 

(2)  Iq  the  WaUall  cau,  1841,  Printed  Mintttea,  p.  102,  the  counwl  for  the 
petitioner  made  a  similar  application,  to  be  allowed  to  postpone  the  crosa-eza- 
mination  of  the  witness  who  had  produced  the  poll,  but  the  Ck>mnuttee  refused 
the  application. 
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184S.  in  a  part  of  the  inquiry  distinct  from  that  at  present  under 
investigation.  He  referred  to  War  die*  s  case{l),  where 
the  admissions,  that  were  used  against  him,  had  come  out 
in  a  cross-examination,  the  object  of  which  was  to  discredit 
the  witness;  and  to  Vnsworth's  co^e (S),  where  a  cross- 
examination  was  not  permitted  as  to  matters  relating  to 
another  vote ;  and  asked,  whether  this  witness  was  to  be 
kept  in  town  at  the  expense  of  the  petitioners. 

Mr.  Hildyard. — According  to  the  practice  in  the  courts 
of  law,  a  witness  may  be  cross-examined  as  to  any  matter 
relative  to  the  subject  of  the  investigation.  But  in  inqui- 
ries before  Election  Committees,  the  greatest  inconve- 
nience would  ensue,  if  it  was  permitted  to  cross-examine 
as  to  a  part  of  the  case  that  might  never  come  in  issue. 
If  this  witness  were  now  allowed  to  go  down  without 
having  been  cross-examined,  he  must  be  called  again  as 
the  witness  of  the  sitting  members.  In  order,  therefore, 
that  they  might  not  be  deprived  of  their  undoubted  right 
to  cross-examine  him,  this  application  was  made  to  be 
allowed  to  cross-examine  him  hereafter.  They  would  un- 
dertake  that  he  should  be  produced  at  their  own  expense, 
and  only  contended  for  the  right  to  cross-examine  him, 
when  he  should  appear  again. 

The  Committee  declined  to  give  any  opinion  on  the 
point,  till  it  should  actually  arise  and  call  for  their  deter* 
mination. 

The  witness  was  afterwards  examined  in  another  case, 
when  Mr.  Hildyard  again  claimed  the  right  of  cross- 
examining  him  as  to  other  matters  at  a  future  time ;  but 
eventually  no  opportunity  arose  of  actually  asserting  the 
right  (3). 

(1)  Ant$,  p.  139.  (2)  AnU,  p.  140. 

(9)  Sm  Draitmich  mm,  K.  &  O.  65. 
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1849. 


GEORGE  THRUSH'S  CASE. 


The  voter  was  registered  for  a  "  House,  M iUgate  ;*'  M«refc26. 
and  was  objected  to,  as  having  ceased  to  occupy  the  pre-  having  Vmii 
mises  since  the  registration.  '^^^t^Id'^* 

It  appeared  from  the  rate  book,  that  the  voter  was  pr«miies  in 
rated  for  a  house  in  the  Millgate,  and  paid  the  rates,  in  diateiypra-' 
March  and  September,  1840,  and  March,  1841 ;  that  in  "^^^^ 
the  rate  of  October,  1841,  he  was  rated  for  a  house  in  and  having 

paid  that 

the  Wiend,  the  house  in  the  Millgate,  for  which  he  was  rate,  the 
before  rated,  being  then  empty.  refoacd  to* 

The  only  other  evidence  was  that  of  a  publican  at  '^•i?** 
Wigan,  who  stated  that  the  voter  left  the  one  house  and  evidence  of 
went  to  the  other,  before  May,  1841 ;  that  two  persons,  nationof  the 
named  Bond  and   Seddon,  were  the  landlords  of  the  ^JifTKr"? 

'  given  by  a 

house  in  the  Millgate ;  that  about  June  a  settlement  took  *i°s^.  ^^*- 

.  neta,  baying 

place,  at  his  public  house,  between  Bond  and  the  voter,  only  casnal 
when  the  voter  paid  over  to  Bond  a  balance  for  dilapida-  becoming 
tions,  and  delivered  the  key  of  the  house  to  Bond  ;  that  JJ|5^^"J** 
the  witness  went  over  the  house  with  Bond  before  the  fact, 
election^  and  found  the  house  empty. 

Mr.  Hildyard,  against  the  vote,  insisted  upon  the  fact 
of  the  settlement  as  to  the  sum  due  for  repairs,  as  the 
most  conclusive  evidence,  that  could  be  adduced,  of  the 
termination  of  the  tenancy. 

Mr.  Cockburn,  in  support  of  the  vote,  contended  that 
there  was  no  evidence  sufficient  to  show  satisfactorily  that 
the  voter  who  had  paid  the  rate  of  March,  1841,  had 
ceased  to  occupy  at  the  time  of  the  election ;  that  the 
objecting  party  should  have  made  out  their  case  affirma- 
tively, which  they  had  not  done  ;  and  remarked  upon  the 
unsatisfactory  testimony  of  the  only  witness,  and  that 
neither  of  the  landlords  had  been  called. 

The  Committee,  after  deliberation,  decided  that  the 
vote  was  good. 
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1842. 

March  26  PETER  LATHAM'S  CASE. 

The"voter         The  voter  was  registered  for  a  "  Houses  Millgate.'* 
removed  j^^  ^jj^  ^Jq^^  q£  ^|^g  registration,  the  voter  resided  in  the 

bouse  for  house,  and  carried  on  the  business  of  a  cabinet-maker 
was  regis-  there,  having  a  show-room  for  the  purpose  on  the  first 
lng,^how^^*  floor.  His  son,  Cowley  Latham,  who  was  a  surgeon, 
ever,  some  Jived  with  him,  and  had  a  surgery  on  the  ground  floor, 
and  other  and  his  name  on  a  brass  plate  on  the  house-door.  The 
sleeping  '*'  Voter's  name,  likewise,  *'  P.  Latham,  Cabinet-maker/' 
rioDalT^'"  was  on  another  plate  on  the  door.  Two  daughters  of  the 
and  con-  voter  also  lived  with  him  there.  In  May,  1841,  the  voter 
berated  and  took  a  smaller  house  in  Water  Hayes,  another  part  of  the 
i^^h'a^Ln'  town,  and,  about  the  middle  of  June,  went  into  it,  remov- 
and  daugh-  Jng  thither  the  greater  part  of  his  household  furniture, 
bad  previ-  but  leaving  behind,  in  the  house  in  Millgate,  some  articles 
w^ik^/m  of  household  furniture,  and  of  his  stock  in  trade.  Cow- 
tinued^o°"  ^^^  Latham  continued  to  live  in  the  house  in  Millgate. 
reside  in  the  And  some  of  the  household  furniture  left  there  was  pur- 
that  the     '  chased  by  him :  the  rest  remained  the  property  of  the 

conUnutlo*  ^'^^^^>  *"^  ^^^  ^"  *^®  ^^^^^  *^  ^^^  *™^  ^^  *®  election, 
occupy  the    About  the  time  of  the  removal  to  Water  Hayes,  the  voter 

premises  so 

as  to  be  en-  gave  up  the  cabinet-making  business,  and  became  book- 
vote.  ^^  keeper  to  another  son,  at  a  foundry.  But  the  voter  kept 
the  key  of  the  show-room  where  the  remaining  stock  was, 
and  occasionally  brought  customers  to  view  it,  till  it  was 
gradually  sold  off*.  One  of  the  daughters  went  with  her 
father  to  Water  Hayes ;  the  other  continued  to  live  in  the 
Millgate  house,  till  Cowley  Latham  married,  in  August, 
1841,  and  then  she  went  to  live  with  her  father  at  Water 
Hayes.  After  his  removal  to  Water  Hayes,  the  voter 
slept  occasionally  at  the  house  in  Millgate,  and  also  slept 
there  for  the  week  previous  to  the  election.  There  was 
contradictory  evidence  as  to  the  quantity  and  description 
of  the  goods,  which  the  voter  left  in  the  house,  and  which 
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remained  till  after  the  election  ;  and  also  respecting  the  1842. 
time,  when  the  plate  with  the  voter's  name  was  removed 
from  the  door,  and  when  he  entered  upon  his  new  em- 
ployment of  book-keeper;  the  witnesses  on  the  one  side^ 
stating  those  circumstances  to  have  taken  place  before  the 
election,  and  those  on  the  other  side,  not  till  after  the 
election. 

The  house  in  Millgate  was  rented  of  the  head  master 
of  the  Grammar  School :  the  voter  paid  rent  for  it,  up  to 
the  £4th  of  December,  1841,  to  Hickman,  who  held  that 
situation  up  to  that  time,  and  who,  upon  resigning*  gave 
the  voter  notice  of  the  consequent  termination  of  the 
tenancy.  By  agreement  with  Snowdon,  Hickman's  suc- 
cessor, Cowley  Latham  became  tenant  of  the  house  in 
Millgate,  from 'the  24th  December,  1841. 

The  voter  was  rated  for  the  house  in  Millgate,  in  all 
the  rates,  from  March,  1840,  to  October,  1841,  inclusive. 
Cowley  Latham  paid  the  rate  of  October,  1841  ;  but  the 
overseer  gave  a  receipt  for  it  in  the  voter's  name,  as  he 
was  the  person  whose  name  appeared  in  the  rate-book. 
The  previous  rates  were  paid  by  the  voter  himself.  In 
the  rate  of  October,  1841,  the  voter  was  also  rated  for 
the  house  in  Water  Hayes. 

The  voter  was  objected  to  at  the  registration  in  1841, 
but  his  name  was  retained  upon  the  register  of  that  year, 
for  the  house  in  Millgate. 

Mr.  Cockbum,  in  support  of  the  vote. — The  question 
to  be  decided  in  this  case,  is,  whether  the  occupation  of 
these  premises  by  the  voter's  son  was  a  substantive  occu- 
pation, successive  to  the  voter's  occupation,  or  whether, 
after  the  voter  had  gone  into  the  other  house,  the  son 
remained  in  them  with  a  subordinate  occupation,  which 
was  in  fact  the  occupation  of  the  voter.  The  decision 
will  turn  in  a  great  measure  upon  the  construction  of  the 
word  "  occupy  "  in  the  27th  section  of  the  Reform  Act. 
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1842.  In  MiUigan^i  ease  {l\  it  seems  to  have  been  considered, 
that,  so  long  as  the  voter  continued  liable  to  the  rent,  and 
retained  the  right  and  the  power  of  resuming,  at  any  time, 
the  actual  occupation,  though  he  left  no  furniture  in  the 
house,  nor  any  one  living  in  it,  there  was  a  suflScient 
occupation  to  preserve  the  right  of  voting.  It  is  unne- 
cessary for  our  present  purpose  to  go  to  that  length ;  it  is 
suflScient  to  contend,  that  if  the  liabilities  of  the  tenancy 
and  the  right  to  occupy  continue,  an  actual  personal  occu- 
pation by  the  voter  himself  is  not  required. 

In  Reg,  ▼.  St,  Mary^  Kalendar(9\  where  the  pauper, 
before  the  end  of  the  year,  quitted  the  premises  with  his 
family,  locked  up  the  house^  leaving  only  some  few  of  his 
things  in  it,  and  tendered  the  key  to  his  landlady,  who 
however  refused  to  accept  it  till  the  end  of  the  year,  when 
he  gave  it  up,  and  paid  the  full  rent ;  it  was  held  that 
this  was  a  sufficient  occupation  for  a  year  to  gain  a  settle- 
ment under  the  9  Geo.  4,  c.  57,  s.  2.  In  the  argument 
on  that  case.  Rex  v.  Ditcheat(3)  having  been  cited, 
where  Littledale,  J.  said,  "  In  order  to  occupy,  a  party 
must  be  personally  resident  by  himself  or  his  family ;" 
Lord  Denman  remarked,  "It  cannot  have  been  meant 
that  no  occupation  could  take  place  without  a  personal 
residence.  A  man  might  occupy  by  bales  of  goods." 
And  Coleridge,  J.  said,  '^  Suppose  he  had  gone  away, 
without  any  animus  revertendi,  but  had  left  a  person  upon 
the  premises ;  would  not  that  have  been  an  occupation  ? 
And  if  so,  may  he  not  occupy  in  the  same  manner  by  his 
goods  ?  "  It  appears,  therefore,  according  to  the  opinions 
expressed  by  the  judges  in  this  case,  that  a  man,  though 
not  himself  resident  in  his  house,  may  have  occupation  of 
it,  not  only  by  his  family  and  servants,  but  also  by  goods, 
or  furniture,  left  in  the  house ;  and  that,  if  he  has  potestas 

(1)  Wigan,  F,  &  F.  687.  (2)  9  Ad.  &  El.  G26 ;  1  Per,  &  D,  497. 

(3)  9  B.  &  C.  176, 
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reveriendi,  the  animui  reveriendi  is  not  material^  with  a  184S. 
▼iew  to  the  continuance  of  his  occupation.  And  that  was 
a  much  stronger  case  than  the  present,  as  the  house  was 
locked  up,  and  left  altogether.  It  was  decided,  it  is  true, 
with  reference  to  the  proyisions  of  a  particular  statute. 
But  if  this  construction  of  the  word  '^  occupy  "  would 
satisfy  the  terms  of  the  Settlement  Act,  which  imposes  the 
liability  to  the  local  burthens  upon  property,  may  it  not 
with  equal,  if  not  with  greater  reason,  be  applied  to  the 
language  of  the  statute,  by  which  the  elective  rights  are 
conferred  and  annexed  to  that  liabiUty  ?  The  one  statute 
should  be  construed  with  at  least  as  much  liberality  as  the 
other.  If,  then,  we  apply  these  principles  to  the  facts  of 
the  present  case,  we  shall  find  that  the  voter,  at  the  time 
of  the  election,  fulfilled  all  the  conditions  requisite  to  con- 
stitute occupation  under  the  Reform  Act. 

In  the  first  place,  he  continued  to  be  tenant,  and  subject 
to  the  liabilities  of  the  tenancy.  He  paid  the  rent  for  the 
premises  up  to  Christmas,  1841,  and  was  rated  in  the 
October  rate  in  that  year ;  and  though  the  son  paid  that 
rate,  yet  the  receipt  for  it  was  in  the  voter's  name. 

2.  The  voter  continued  to  occupy  by  part  of  his  family, 
his  son  and  his  daughter,  who  remained  in  the  house. 
The  son  had  been  living  there  as  a  subordinate  member 
of  his  father's  family,  and  continued  to  do  so  after  his 
father's  removal  to  the  other  house.  The  daughter  also 
remains  as  a  part  of  her  father's  family,  and  when  her 
brother  marries,  leaves  him,  and  goes  to  live  with  her 
father  again.  It  is  not  material  to  inquire,  whether  the 
son  was  dependent  upon  his  father  for  his  daily  support, 
but  in  what  character  he  occupied  the  premises  after  his 
father's  removal.  The  son  did  not  himself  become  tenant 
till  after  Christmas,  1841.  In  the  mean  time  he  was  not 
undertenant  of  his  father,  nor  paid  him  any  rent.  The 
father  continued  the  bond  fide  tenant. 
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184^«  If  the  father  had  chosen  to  resume  the  actual  occupa- 
tion^ it  is  clear  that  the  son  could  not  have  prevented 
him  from  returning,  or  resisted  him  in  turning  him  out. 
Nothing  had  happened  that  could  give  the  son  the  rights 
of  an  occupier^  or  deprive  the  father  of  them.  If  the  voter 
had  left  servants  in  the  house,  their  occupation  would 
have  been  his  occupation;  and  shall  he  be  placed  in  a 
worse  situation  because,  instead  of  leaving  servants  only, 
he  has  left  part  of  his  family  ? 

3.  But,  besides  these  members  of  his  family  who  con- 
tinued to  live  in  the  house,  the  voter  left  there  furniture 
and  goods ;  and  though  the  witnesses  differ  with  respect 
to  the  quantity  that  was  left,  yet  they  all  agree  that  some 
remained  till  after  the  election.  There  is  also  contra- 
dictory evidence  as  to  the  time  when  the  door-plate  with 
the  voter's  name  was  removed.  But  both  his  son  and 
daughter  concur  in  stating,  against  the  testimony  of  a 
single  witness  on  the  other  side,  that  it  remained  at  any 
rate  after  the  election,  probably  till  the  marriage  of  the 
son. 

4.  And  not  only  did  he  thus  occupy  constructively  by 
his  family  and  goods;  but  retaining,  as  tenant,  the  right  to 
occupy,  he  exercised  that  right  by  occasionally  sleeping 
in  the  house.  Although  this  might  be  done  for  the  ex- 
press purpose  of  keeping  up  the  right  to  vote,  that  cir- 
cumstance will  not  affect  the  case.  There  was  nothing 
colourable  in  this  temporary  resumption  of  the  personal 
occupation.  He  had  an  undoubted  right  to  be  there, 
being  at  the  time  the  responsible  tenant  and  the  bond 

fide  occupier  of  the  house;  liable  to  the  burthens,  and 
entitled  to  the  rights,  annexed  to  that  tenancy  and  occu- 
pation. It  appears,  moreover,  that  the  voter  was  objected 
to  before  the  revising  barrister  at  the  last  registration, 
and  yet  his  name  appears  upon  the  present  register  for 
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this  same  house.  It  has  been  suggested^  that  he  may  184@. 
have  been  registered  in  respect  of  the  successive  occupa- 
tion  of  the  houses  in  Millgate  and  Water  Hayes ;  but  the 
qualification  inserted  was  the  house  in  Millgate ;  and  the 
method  pursued  in  a  case  of  successive  occupation  would 
have  been,  to  enter  upon  the  register  the  premises  last 
occupied  in  succession. 

Mr.  Hildyard,  against  the  vote. — Milligan's  ca8e{\)y 
as  well  as  HootTs  case  {2),  having  been  cited  in  Kirby's 
case  {3)f  must  be  considered  to  have  been  overruled  by 
the  decision  of  the  Committee  in  that  case ;  and  there- 
fore cannot  be  used  as  authorities  in  support  of  the  propo- 
sition, that  the  mere  continuance  of  the  incidents  of 
tenancy  and  the  right  to  occupy,  unaccompanied  by  any 
occupation  in  fact,  is  sufficient  to  sustain  the  vote.  But, 
supposing  it  to  be  satisfactorily  proved,  that  the  father 
continued  to  be  tenant  till  the  end  of  1841,  is  the  repre- 
sentation of  the  case,  put  forward  on  the  other  side,  con- 
sistent with  the  circumstances  and  relative  positions  of 
these  parties :  the  son,  evidently  in  a  superior  condition 
of  life  to  the  father,  who  is  obliged  to  give  up  his  busi- 
ness, accepts  the  humble  occupation  of  book-keeper  to  his 
other  son,  and  removes  into  a  smaller  house.  Is  it  pro- 
bable, that,  under  these  circumstances,  the  father  made 
a  present  to  the  son  of  the  larger  house,  which  he  had 
hitherto  been  occupying?  Is  it  not  more  probable,  that 
the  son  was  in  fact  undertenant  of  the  father,  and  that  the 
rent  which  in  December,  1841,  was  paid  by  the  hand  of 
the  daughter,  was,  like  the  rate  of  October,  in  reality 
paid  with  the  money  of  the  son  ?  The  fact  of  the  pay- 
ment by  the  son  of  the  rate  of  October,  1841,  to  which 
he  was  not  liable  on  the  rate  books,  serves  to  show  the 

(1)  Wigan,  F.  &  F.  687.  (2)  Kingtlon-upon-HuU,  K.  &  O.  428. 

(3)  Ant$,  p.  140. 
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184g.  complete  manner  in  which  his  father  had  made  over  the 
house  to  him.  The  circumstances  of  the  case  are  there- 
fore more  consistent  with  the  supposition  of  a  substantive 
occupation  by  the  son  in  his  own  rights  than  with  that  of 
a  subordinate  occupation  under  his  father.  And,  with 
regard  to  the  furniture  and  stock  said  to  have  been  left  in 
the  house^  the  evidence  is  altogether  contradictory  and 
defective.  According  to  one  witness^  the  articles  of  the 
stock  that  remained  were  of  the  most  insignificant  de- 
scription ;  and  even  the  son  and  the  daughter  are  utterly 
at  variance  with  respect  to  the  nature  and  value  of  the 
property  left  by  the  voter  in  the  house.  Neither  the  son 
nor  daughter  speak  with  certainty  as  to  the  time  when  the 
door-plate  was  removed ;  but,  on  the  other  hand,  there  is 
direct  and  positive  testimony,  strongly  confirmed  by  the 
intrinsic  probability  of  the  fact  itself,  that  it  was  taken  off 
at  the  time  when  the  voter  removed  to  Water  Hayes.  It 
does  not  appear,  that  the  voter  slept  in  the  house  after 
the  election:  the  fair  inference  therefore  is,  that  the 
sleeping  there  before  the  election  was  for  the  purpose  of 
acquiring  a  colourable  occupation.  It  will  not  be  pre- 
tended, that  anything  that  took  place  at  the  registration 
in  1841,  can  in  the  slightest  degree  affect  the  merits  of  the 
present  case.  And  it  does  not  appear  that,  on  that  occa- 
sion, any  witnesses  were  examined :  the  name  may  have 
been  retained  on  the  etparte  statement  of  the  voter  him- 
self, and  it  was  probably  felt  that  the  motive  for  persever- 
ing in  the  objection  was  in  fact  removed,  by  the  voter 
having  ceased  in  any  manner  to  occupy  the  premises. 
Vote  struck  off. 

Adjourn-  In  this  case,  after  the  evidence  in  support  of  the 
the  case,  objection  to  the  vote  had  been  partly  gone  into,  Mr. 
^«^pw   Cockbum  applied  for  an  adjournment  till  Mr.  Cowley 
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Latham,  whose  evidence  was  most  material  to  explain  the     ISJig 
circumstances  of  the  case,  arrived  in  town.     He  had  been  affoiding 
here,  having  been  summoned  by  the  parties  on  the  other  ^"^  |h«^au 
side,  but  had  been  sent  away  again  by  them,  tcodince  of 

Mr.  Hildyard. — An  application  of  this  kind  ought  to  witoess,  rt- 
have  been  made  at  the  commencement  of  the  case.    The  th«ciichad 
petitioners  should  have  served  the  witness  with  a  warrant  J^!^**"'' 
when  he  was  in  town,  and  not  taken  the  chance  of  his 
being  kept  here  at  our  expense. 

The  Committee  refused  the  application  for  an  adjourn- 
ment. 

March  29. 

At  the  commencement  of  the  day's  proceedings,  Mr.  in  a  Mni- 
Slade  stated  to  the  Committee,  that,  according  to  the  class  of  ot>- 
usual  practice  in  cases  of  scrutiny,  the  parties  had  each  |^be  ex-" 
day  interchanged  lists  of  the  voters,  with  whose  cases  it  hausted 

before  an- 

was  next  intended  to  proceed ;  that  the  other  party,  so  other  is  pro- 
late as  ten  o'clock  on  the  preceding  evening,  had  sent  in  ^  But  the  ' 

a  new  list,  withdrawing  names  that  were  in  the  list  already  j^'^f  ?^  ^' 

leciCu  caseSf 

furnished,  and  substituting  new  names  for  them:  he  there-  exchanged 
fore  applied  to  the  Committee,  to  express  an  opinion,  that  parties  are 
it  would  be  convenient  and  reasonable  for  the  parties  to  "J^^Sj^m*^ 
adhere  to  the  lists,  when  onqe  sent  in.  beyond  the 

day* 

Mr.  Hildyard  protested  against  being  bound  by  the 
lists  beyond  the  day.  The  only  rule  laid  down  by  the 
Committee  was,  that  one  class  of  objections  should  be  ex- 
hausted before  another  was  gone  into  (1). 

The  Chairman  said,  that  this  being  only  a  matter  of 
arrangement  between  the  parties  for  their  mutual  conveni- 
ence, the  Committee  declined  to  interfere. 

(1)  The  Committee  had  pasfed  a  preUminafy  loiolutioii  to  thai  efibct. 
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March  29. 

A  voter, 
who  being 
registered 
for  a 

"  House," 
and  occajjy- 
ing  premise! 
coDsisliog  of 
a  house  aud 
another 
separate 
building, 
leaves  the 
bouse,  but 
reUins  the 
other  build- 
ing, is  not 
entitled  to 
vote. 


THOMAS  BARTON'S  CASE. 

The  voter  was  registered  for  a  "  House."  The  premises 
which  he  occupied  consisted  of  a  public  house,  and  an- 
other building,  originally  a  slaughter-house^  but  converted 
by  the  voter  into  a  joiner's  shop.  Between  the  registra- 
tion and  election  the  voter  left  the  public  house,  which 
passed  into  the  occupation  of  another  tenant,  but  retained 
the  joiner's  shop  at  the  time  of  the  election.  It  appeared 
that  the  latter  was  a  distinct  building,  separated  from  the 
house  by  another  house  in  the  occupation  of  another 
person,  and  was  situated  at  the  further  end  of  the  yard, 
common  to  the  two  houses.  These  facts  being  proved, 
the  vote  was  admitted  to  be  bad. 


March  29.  ELLIS  RIGBY'S  CASE. 

iTie  voter  The  voter  was  registered  for  a  "  House,  Wallgate." 

to*ha?r^  It  was  proved  that,  on  the  31st  July,  1840,  he  was  in  the 

quitted,  be-  occupation  of  a  liouse  in  the  Wallgate,  which  he  left  before 

election,  a  the  election.     It  also  appeared,  that  at  the  time  of  the 

answering  election  he  occupied  another  house  in  the  same  street,  but 

tion  in*S?  ^^  ^^^  ^^^  appear  when  he  had  entered  upon  the  latter 

register,  ind  hoUSe. 

him  at  the^  Mr.  HUdyard,  in  support  of  the  vote,  contended,  that 
^gistraUon-  ^^  ^^^  description  on  the  register  applied  equally  well  to 
but  it  ap-     the  one  which  he  had  at  the  time  of  the  election,  as  to 

peered  that, 

at  the  time    that  which  he  had  then  quitted,  it  ought  to  have  been 

tioo,beTC*  shown  that  he  could  not  have  been  registered  for  the 

cupiedan-     former. 

other  house 

equally  But  the  Committee  decided  that  the  vote  was  bad. 

answerinff 

the  descnption  j  the  vote  was  struck  off,  without  proof  that  he  could  not  have  been  regis- 
tered for  the  latter. 
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1840. 
JOHN  BENNETT'S  CASE.  ;;     ■-„ 

March  29. 

Mr.  Slade,  in  support  of  the  vote. — There  is  no  dis-  A  voter, 
pute  as  to  the  facts  of  this  case.     The  voter  was  regis^  the  occupa- 
tered  for  the  Whitesmiths'  Arms  public  house,  of  which  ^,^^,jf '^ 
he  was  the  owner.     After  the  registration,  he  let  it  to  premises 
Gaskill,  who  took  the  stock  at  a  valuation ;  and  the  voter  rogistratioD, 
went  to  live  at  Ince.     Gaskill  occupied  the  house  till  May,  iJ^^'J""** 
1841,  when  the  voter  returned  into  it,  and  continued  to  ^fide, 

and  occu- 

occupy  it  from  that  time  down  to  and  after  the  election,  pies  them 
There  remains,  therefore,  only  the  dry  question  of  law,  of  theelec- 
whether,  under  these  circumstances,  he  was  entitled  to  ^^^'f^,®^' 
vote  ?    The  only  part  of  the  Reform  Act,  that  admits  any  vote, 
consideration  of  circumstances  affecting  the  qualification 
after  the  registration,  is  the  provision  respecting  the  third 
question  that  may  be  put  at  the  poll.     Without  the  third 
question,  all  inquiry  into  the  continuing  validity  of  the 
registered  qualification  would  have  been  excluded.     And 
the  test  provided  for  ascertaining  the  continuing  validity 
of  the  qualification  is  this,  whether  the  voter,  at  the  time 
of  polling,  can,  consistently  with  truth,  answer  the  third 
question  ?     In  the  present  case,  there  can  be  no  doubt 
that  the  voter  could  truly  answer  the  third  question.     He 
had,  at  the  time  of  the  election,  in  the  literal  terms  of  the 
58th  section, ''  the  same  qualification  for  which  his  name 
was  originally  inserted  in  the  register,"  that  is  to  say,  the 
**  house"  described  in  the  register. 

It  will  probably  be  argued  on  the  other  side,  that  there 
ought  to  be  the  same  continuous  occupation  of  the  pre- 
mises, between  the  registration  and  election,  as  is  required 
before  the  registration.  This,  however,  would  be  a  fal- 
lacious inference.  It  is  clear,  that  in  many  cases  a  man 
may  have  a  right  to  vote,  under  circumstances  where  he 
would  not  be  entitled  to  be  registered.  According  to  the 
true  construction  of  the  S7th  section  of  the  Reform 
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1842.  Act  {l\  the  occupation  of  premises  of  the  requisite  value 
constitutes  the  qualification  to  vote ;  but  the  uninterrupted 
occupation  of  them  for  the  entire  period  of  twelve  months, 
like  ratings  payment  of  rates,  &c.,  and  residence,  does  not 
form  part  of  the  qualification  to  vote,  but  is  only  a  con^ 
dition  required  to  be  fulfilled  previously  to  registration. 
If  that  condition  is  fulfilled  at  the  time  of  registration,  it 
need  not  continue  to  be  fulfilled  between  that  time  and 
the  election ;  but  it  will  be  sufficient  if  the  voter  occupies 
at  the  time  of  the  election,  provided  that  the  resumption 
of  the  occupation  is  bond  fide^  and  not  merely  colourable. 
SnelTs  case^  Ipswich  (2),  is  a  direct  authority  in  our  favour. 
It  was  there  decided,  that  a  bond  fide  occupation  of  the 
registered  premises,  at  the  time  of  the  election,  so  that 
the  voter  could  truly  answer  the  third  question,  was  suf- 
ficient, though  there  was  an  interruption  in  the  occupation 
between  the  registration  and  the  election. 

Mr.  Hildyard^  against  the  vote. — In  deciding  this  case, 
the  Committee  will  have  to  determine,  whether  the  voter, 
in  order  to  be  entitled  to  vote,  should  not  only  be  in  oc- 
cupation of  the  premises  at  the  period  of  registration,  and 
on  the  day  of  the  election,  but  also  should  have  continued 
in  the  uninterrupted  occupation  of  them  during  the  inter- 
vening time.  By  the  provisions  of  the  Reform  Act,  the 
occupation,  preceding  the  registration,  must  be  an  un- 
broken occupation  for  the  whole  of  the  previous  twelve 
months;  and  even  if  there  were  no  reason  for  requiring 
the  observance  of  the  same  condition  up  to  the  time  of 
the  election,  it  would  seem,  in  the  absence  of  any  explicit 
directions  in  the  act,  the  most  reasonable  plan,  to  adhere 
to  the  same  rule  as  is  expressly  required  for  the  purpose 
of  registration.  But  the  truth  is,  that  a  contrary  rule 
would,  in  a  material  respect,  impair  the  check  upon  occa" 

(1)  See  Roehitief  aue,  K.  &  O.  83.  (2)  F.  h  F,  278. 
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sionaHiy,  which  it  is  a  principal  object  of  the  machinery  1842, 
of  the  act  to  provide.  Unless  it  were  necessary  that  the 
voter  should  continue  uninterruptedly  in  occupation  up  to 
the  day  of  the  election^  there  mighty  with  an  election  im- 
mediately in  prospect'^  be  a  resumption  of  the  occupation 
of  the  premises  on  the  part  of  the  registered  tenant  who 
had  quitted  them»  and  thus  the  danger  of  the  evil  of  oc- 
casionality  would  be  incurred.  SnelFs  case,  which  has 
been  referred  to,  is  an  isolated  case;  the  point  was  there 
decided  for  the  first  time,  and  does  not  appear  to  have 
been  very  fully  or  carefully  argued.  The  Committee  will 
have  some  hesitation,  upon  that  solitary  authority,  in 
coming  to  a  decision  which  may  lead  to  consequences  so 
serious. 
Vote  held  good. 


JOHN  PART'S  CASE.  at,,,,  29. 

The  overseers  had  put  the  voter's  name  on  their  list  The  voter 
for  a  •*  House,  Standish  Gate."    The  voter  claimed  to  be  regUteredin 
entitled  to  be  registered  also  for  a  "  House  and  Garden,  [^^-^^^^^^ 
Wigan  Lane.'*     The  claim  being  allowed,  the  revising  c^uaiifica- 
barrister,  instead  of  inserting  his  name  separately  for  the  entry  on 
each  qualification,  merely  inserted  the  additional  qualifi-  {J^khaving 
cation  immediately  after  the  former,  without  repeating  the  ^^^  ™**^« 
voter's  name.     And  a  number  being  prefixed  to  each  manner  as 
qualification,  397  to  that  in  Standish  Gate,  and  398  to  ^^^i^^oJ!s 
that  in  Wigan  Lane,  the  entry  on   the  register  stood  in  respect  of 

"  "^  "  which  be 

thus  : —  voted,  the 

Committee 


397  I      Part,  John.      I  House.  I  Standish  Gate.  refused  to 

398  Also  House  and  Garden.    Wigan  Lane.  ^^"''e  off 

'  '       ®  the  vote  on 

After  the  registration,  and  before  the  election,  he  ceased  fnvaiidiiy  o^f 

one  of  the 
qualifications ;  but  held,  that  it  lay  on  the  party  defending  the  ? ofe,  to  make  out  the  other 
qualification;  and  the  objection  to  the  latter  qualification  not  belongioe  to  the  class  then 
before  the  Committee,  the  case  was  postponed  till  it  was  brought  forward  under  a  new  class 
of  objections. 
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184S.     to  occupy  the  house  in  Standisb  Gate.    On  the  poll-book 
bis  vote  was  entered  thus: — 

397      I     Part,  John.      |     House  and  Garden.      |     Wigan  Lane. 

the  number  being  that  of  the  qualication  he  had  lost;  the 
description  of  the  qualification,  that  of  the  qualification  he 
re  tawed. 

The  numbers  on  the  poll  were  in  general  identical  with 
those  on  the  register. 

The  voter  was  objected  to  by  the  sitting  members 
under  several  classes  of  objections^  and  the  objection  to 
his  vote  was  now  brought  forward  under  the  class  of 
voters  incapacitated  by  reason  of  having  ceased  to  occupy 
the  premises  in  respect  of  which  they  were  registered.  It 
was  admitted,  on  the  other  side,  that  he  had  ceased  to 
occupy  the  house  in  Standish  Gate;  but  it  was  contended 
by  Mr.  Shde,  that,  notwithstanding  this  admission,  the 
voter  was  entitled  to  have  his  name  retained  on  the  poll 
in  respect  of  the  qualification  in  Wigan  Lane;  or  at  any 
rate,  that  the  validity  of  the  vote  could  not  be  decided  under 
this  head,  but  its  consideration  should  be  postponed  till 
this  class  of  objections  was  exhausted.  As  the  voter  had 
a  double  qualification  (for  the  house  in  Standish  Gate 
cannot  be  joined  with  the  house  in  Wigan  Lane,  as  parts 
of  one  qualification  (1)},  he  was  necessarily  entered  twice 
on  the  register;  and  this  double  entry  has  been  most 
properly  made,  in  the  manner  the  best  adapted  to  prevent 
any  ambiguity.  For  if  he  had  been  entered  separately 
for  each  qualification,  it  might  be  a  question,  whether  the 
same  person  was  meant  in  both  cases,  but  an  entry  made 
in  this  manner  shows  on  the  face  of  it  that  the  same 
person  was  intended  to  be  registered  for  both  qnalifica- 
tions.  Then,  it  appears  from  the  entry  on  the  poll-book, 
that  he 'voted  for  the  house  in  Wigan  Lane;  for  the  de* 

(I)  This  was  admiUed  by  Mr.  Hildyard. 
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scription  of  the  qualification  is  the  material  part  of  the  184S. 
entry;  the  number  is  not  material^  and  is  not  required  to 
be  entered ;  and  the  accident  or  mistake  of  the  poll-clerk 
in  putting  down  a  wrong  number,  ought  not  to  prejudice 
the  voter.  But  even  supposing  that  the  entry  in  the  poll- 
book  applies  to  both  qualifications^  if  one  of  them  is  a 
subsisting  valid  qualification^  though  the  other  may  be 
lost,  the  vote  is  good,  as  he  must  be  presumed  to  have 
voted  on  that  on  which  he  was  entitled  to  vote.  We 
admit  that  he  was  not  qualified  to  vote  for  the  house  in 
Standish  Gate;  but  it  is  not  alleged  that  he  has  ceased  to 
occupy  the  house  in  Wigan  Lane.  Any  objection,  there- 
fore, to  that  qualification  cannot  be  brought  forward 
under  the  present  head  of  objections. 

Mr.  Hildj/ard.—l(  the  voter  were  registered  for  the 
successive  occupation  of  the  two  houses,  this  entry  on  the 
register  might  possibly  be  appropriate ;  but  for  two  dif- 
ferent qualifications,  there  should  be  a  separate  entry  of 
the  name  for  each.  And  here  the  voter's  name  is  not  re- 
peated in  respect  of  that  in  Wigan  Lane.  Assuming, 
however,  that  he  was  registered  for  both  qualifications,  the 
number  entered  on  the  poll-book  renders  it  primA  facie 
probable  that  he  voted  in  respect  of  the  house  in  Standish 
Gate  ;  the  number  on  the  register  being  practically 
adopted  as  the  usual  index  of  the  qualification.  Even  if 
this  entry  arose  from  a  mistake,  the  Committee  are  not 
competent  to  correct  it(l).  And  if  any  ambiguity  arises 
from  the  apparent  reference  to  both  qualifications,  as  he 
could  not  vote  for  both,  the  onus  lies  on  the  other  side  to 
show  for  which  he  voted.  Unless  that  be  shown,  we  con- 
tend that  the  vote  ought  to  be  struck  ofi^,  under  the  pre- 
sent head  of  objection ;  to  which  objection  it  is  admitted 
that  one  of  the  alleged  qualifications  is  liable* 

(I)  Kelly* $  case,  Carlow,  F.  &  F.  58;  Wilson's  case,  Stirlingshire,  ibid. 
541. 
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1840.         The  Committee  then  deliberated,  and  came  to  the  fol- 
lowing resolution : 

"  The  qualification  in  Standish  Gate  being  admitted  to 
be  bad,  it  lies  on  the  petitioners  to  show  that  the  voter 
was  qualified  to  vote  for  the  premises  in  Wigan  Lane.*' 
Postpone-        The  Chairman  also  explained,  that  since  the  further 

ment  of  the 

case.  objection  did  not  come  within  the  present  class  of  objec- 

tions, the  Committee  consented  to  postpone  it. 

The  case  was  accordingly  postponed,  and  the  sitting 
members  proceeded  with  their  objections  in  cases  of 
"  Removab." 

Having  come  to  the  end  of  their  cases  of  this  classi 
while  they  were  even  on  the  poll  with  the  petitionersi 
Mr.  Hildyard  proposed  to  proceed  with  Part's  case,  by 
calling  upon  the  petitioners  to  show  that  he  was  entitled 
to  vote. 

Mr.  Austin  objected  to  this  course,  as  Part's  case, 
standing  as  it  now  did,  belonged  to  a  new  class  of  objec- 
tions, of  which  an  exchanged  list  had  not  been  furnished, 
and  proposed  to  go  on  with  the  petitioners'  cases  of  objec- 
tions of  the  class  then  before  the  Committee. 

The  Chairman  explained,  that  the  understanding  of 
the  Committee,  in  coming  to  the  resolution  relative  to 
Part's  case,  was,  that  the  case  might  be  gone  into  at  the 
present  time,  if  both  parties  consented,  but  that  if  either 
objected,  they  should  be  at  liberty  to  postpone  it. 

The  consideration  of  Part's  case,  therefore,  was  still 
postponed,  and  the  petitioners  proceeded  with  their 
objections  to  the  voters  for  the  sitting  members,  and 
placed  themselves  in  a  majority. 

A  new  list  of  selected  cases  of  objections  was  now  sent 
in  by  the  sitting  members  to  the  petitioners,  including 
Part's  vote,  as  objected  to  under  another  class,  which 
contained  the  three  following  heads  of  objection  : 

Istly.  For  that  he  had  his  name  improperly  inserted  in 
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the  register,  inaamuch  as  he  was  not,  on  the  31st  day  of     184g» 
July,  1840,  in  posaesBion  of  the  premises  described  as  his 
qualification  for  which  his  name  was  so  inserted  in  the 
said  register. 

Sndiy.  For  that  he  had  his  name  improperly  inserted 
in  the  register,  inasmuch  as  his  name  was  inserted  in  the 
said  register  for  a  qualification  described  as  ''  House  and 
Garden,  Wigan  Lane,"  and  his  name  was  also  retained  in 
the  said  register  for  another  qualification,  described  as 
"  House,  Standish  Gate,"  the  said  voter  not  having  occu- 
pied, as  owner  or  tenant,  the  premises  comprised  in  the 
said  qualification  described  as  '^  House  and  Garden, 
Wigan  Lane/'  for  twelve  calendar  months  next  previous 
to  the  last  day  of  July,  1840. 

Srdly,  For  that  he  had  his  name  improperly  retained 
and  inserted  in  the  register,  inasmuch  as  his  name  was 
retained  and  inserted  in  the  said  register  in  respect  of 
two  separate  and  distinct  qualifications. 

When  the  Committee  met  the  next  day,  Mr.  Hildyard  March  so. 
called  upon  the  petitioners,  according  to  the  resolution  of  Whether,  in 
the  Committee,  to  proceed  to  show  that  Part  was  qualified  successive 
to  vote  for  the  Wigan  Lane  property.    He  observed,  the  Mvm°' 
that,  even  if  that  qualification  should  be  decided  to  be  JUJ"  jj*^. 
good,  there  would  still  remain  the  question,  in  respect  of  capied  con- 
which  qualification  he  voted,  that,  or  the  Standish  Gate  ousfy  for  a 
property ;  and  this  question  ought  perhaps  to  be  deter-  g^^      * 
mined  in  the  first  instance ;  he  was,  however,  willing  that 
the  whole  case  should  be  gone  into  at  once. 

Mr.  Austin  then  called  witnesses  in  support  of  the 
qualification. 

It  appeared  in  evidence,  that  the  voter,  while  he  was 
residing  in  Standish  Gate,  took  a  house  and  garden  in 
Wigan  Lane,  then  occupied  by  Walsh,  who  left  on  the 
13th  June,  1840,  when  the  voter  entered  into  possession. 
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1843.  In  the  course  of  that  months  be  began  to  employ  work- 
men in  making  considerable  additions  to  the  house,  a 
great  part  of  which  were  finished  before  the  end  of  July, 
but  which  were  not  completed  till  the  end  of  October. 
Adjoining  to  this  house,  there  was  a  cottage  occupied  by 
Ashton,  and  held  under  another  landlord,  which  was  also 
taken  by  the  voter,  but  not  in  his  possession  till  the  begin- 
ning of  the  following  year,  and  which  was  subsequently 
thrown  into  the  house.  It  was  stated  by  the  workmen 
employed  on  the  premises  (though  contradicted  by  the 
evidence  of  another  person),  that  two  of  the  voter's  ser- 
vants came  into  the  house  and  slept  there  in  the  course 
of  July.  The  voter  himself  came  to  reside  there  with  his 
family  in  September.  The  value  of  the  house  and  gai*den 
at  the  end  of  July  was  estimated  at  12L  a-year;  before  the 
alterations  at  6/.  or  7/.  a-year ;  the  rent  paid  by  Walsh, 
the  former  occupier,  was  51.  a-^ear ;  the  voter  was  rated 
for  the  premises  in  Wigan  Lane,  in  the  rate  of  Septem- 
ber, 1840,  upon  the  gross  estimated  rental  of  15/.,  in- 
cluding Ash  ton's  cottage,  for  which  Ashton  paid  the  rent 
of  3/.  lOs.  a-year.  The  voter  was  rated,  in  the  rate  of 
March,  1840,  for  the  house  in  Standish  Gate,  and  paid 
the  whole  of  that  rate.  He  paid  the  assessed  taxes  for 
the  house  in  Standish  Gate  for  the  half  year  ending  the 
5th  October,  1840,  and  was  not  assessed  in  respect  of  the 
house  in  Wigan  Lane  till  January,  1841. 

Mr.  Hildyard^  against  the  vote. — The  defence  of  this 
vote,  which  was  at  first  placed  on  the  ground  of  a  double 
qualification,  is  now  shifted  to  that  of  a  successive  occu- 
pation. But  upon  the  facts,  as  they  appear  in  evidence, 
can  it  be  said>  that  this  is  a  successive  occupation  within 
the  meaning  of  the  S8th  section  of  the  Reform  Act  ?  A 
successive  occupation  occurs,  where  the  voter  removes  from 
one  10/.  house  into  another  10/,  house.  But  the  premises 
in  Standish  Gate,  and  those  in  Wigan  Lane,  are  occu- 
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pied^  not  successively^  but  contemporaneously;  a  case  1842. 
which  appears  to  be  quite  excluded  by  the  words  of  this 
part  of  the  act.  Besides,  the  Reform  Act  requires  that 
the  premises,  whether  the  same,  or  several  occupied  in 
succession,  shall  be  of  the  yearly  value  of  10/.  for  the 
whole  period  of  occupation.  But  here,  for  a  certain  part 
of  the  period  of  its  occupation,  the  house  in  Wigan  Lane 
is  avowedly  defective  in  value,  and  could  only  be  sup- 
ported as  a  qualification,  by  the  aid  of  that  in  Standish 
Gate.  So  that  the  qualifying  occupation  of  the  house  in 
Wigan  Lane  would  not  be  in  succession  to  the  occupation 
of  that  in  Standish  Gate,  but  rather  to  the  joint  occupa- 
tion (if  such  an  occupation  can  for  this  purpose  be  taken 
into  account)  of  both  the  premises  combined.  But  this  is 
a  method  of  concocting  a  qualification,  utterly  inconsistent 
with  the  language  and  intention,  not  only  of  the  S8th  sec- 
tion, but  also  with  those  of  the  S7th  section,  under  which 
it  can  hardly,  at  the  present  day,  be  considered  a  ques- 
tionable proposition,  indeed  it  was  virtually  assumed 
on  the  other  side  in  the  former  discussion  on  this  vote, 
that  two  or  more  houses,  &c.  cannot  be  joined  to  make 
up  the  requisite  yearly  value. 

Mr.  Hildyard  then  proceeded  to  comment,  at  consi- 
derable length,  upon  the  credit  due  to  the  witnesses  who 
had  been  called  to  prove  the  facts  of  alleged  constructive 
occupation  of  the  house  by  the  voter ;  upon  the  impro- 
bability, in  itself,  of  the  fact  of  two  servants  having  been 
put  into  the  house  in  July,  when  the  voter  himself  and 
his  family  did  not  come  to  reside  there  till  the  middle  of 
September;  and  upon  the  unsatisfactory  nature  of  the 
evidence  respecting  the  amount  of  the  improvements 
completed  on  the  premises  before  the  end  of  July,  and 
their  value  at  that  time. 

Mr.  Austin^  in  support  of  the  vote. — ^It  is  insisted  on 
the  other  side,  that,  under  the  circumstances  attending 
the  entries  upon  the  register  and  poll-book,  we  ought  to 
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184g.  show,  first  of  aU,  on  which  qualification  this  person  voted. 
But  this  is  a  point  that  is  not  raised  by  any  of  the  three 
objections  stated  against  the  vote«  It  is,  moreover,  a 
point  that  cannot  affect  the  case.  The  validity  of  the 
vote  cannot  be  affected  by  an  erroneous  entry,  on  the 
poll,  of  the  qualification  in  respect  of  which  the  vote  was 
given  (1):  an  entry  arising  in  the  present  case  most  pro- 
bably from  the  improper  and  illegal  practicoi  too  fre- 
quently adopted  by  poll-clerks,  of  asking  a  voter*  who  is 
registered  for  more  than  one  qualification,  in  respect  of 
which  premises  he  votes.  He  votes  in  respect  of  his 
being  on  the  register ;  and  all  that  the  returning  officer  is 
authorised  to  do,  is  to  ascertain  that  the  name  is  on  the 
register,  and  to  ask,  when  duly  required,  the  three  ques- 
tions prescribed  in  the  Reform  Act ;  but  no  other  ques- 
tions can  or  ought  to  be  asked. 

Upon  referring  to  the  register,  it  appears  that  the  voter 
was  registered  for  a  house,  Standish  Gate,  and  also  for  a 
house  and  garden,  Wigan  Lane.  The  correct  mode  of 
entry,  in  the  case  of  a  successive  occupation,  would  have 
been,  omitting  the  description  of  the  premises  first  occu- 
pied by  the  voter,  to  have  inserted  only  those  which  were 
last  occupied  by  him.  The  entry  of  the  former,  however, 
is  immaterial,  since  the  voter's  name  is  actually  upon  the 
register  for  the  premises  in  Wigan  Lane.  And  the 
question  resolves  itself  into  this;  was  the  voter's  name 
properly  inserted  in  the  register  in  respect  of  the  house  in 
Wigan  Lane  as  premises  occupied  by  him  in  succession 
after  those  in  Standish  Gate?  No  objection  is  taken 
with  regard  to  the  premises  in  Standish  Gate ;  as  far  as 
that  part  of  the  qualification  is  concerned,  the  vote  is 
unassailed.  It  appears  also  that  he  continued  in  occupa- 
tion of  the  house  in  Standish  Gate,  over  the  31st  of  July, 

(1)  GibbanU  ease,  C.  &  R.  87  ;  P.  &  K.  139  ;  and  see  WelU's  cote,  Bedford, 
F.  &  F.  442. 
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1840,  till  Septemberi  when  the  whole  of  hia  family  re-     184^. 
moTed  to  Wigan  Lane.    It  is  therefore  unnecessary  to  ^ 

account  for  the  occupation  of  the  house  in  Wigan  Lane^ 
before  the  latest  period  at  which  it  might  become  the  last 
link  of  the  successiye  occupation.  And  all  that  it  will  be 
necessary  to  show  is,  I.  That  there  was  a  sufficient  occu- 
pation of  the  premises  in  Wigan  Lane,  previously  to  the 
Slst  July,  1840;  and,  2.  That  the  premises  in  Wigan 
Lane  were,  previously  to  the  Slst  July,  1840|  of  sufficient 
value  to  confer  a  qualification. 

1.  It  is  urged  on  the  other  side,  that  there  cannot  be  a 
successive  occupation  of  the  several  premises,  if  both  were 
occupied  contemporaneously  for  any  part  of  the  time. 
But  the  true  construction  of  the  words^  "  occupied  in 
immediate  succession,"  in  the  28th  section  of  the  Reform 
Act,  appears  to  be,  that  the  several  premises  shall  be 
occupied  uninterruptedly,  without  any  interval  of  time 
between  the  occupation  of  the  one  and  the  occupation  of 
the  other ;  and  not  that  they  may  not  be  occupied  together 
for  a  part  of  the  twelve  months.  This  is  the  construction 
to  which  Mr.  Elliott  inclines  in  his  Treatise  ou  the  Quali- 
fications and  Registration  of  Electors  (1),  where,  after 
observing  that  ^4t  has  been  contended  that  the  words 
^  occupied  in  immediate  succession '  have  the  effect  of 
excluding  a  contemporaneous  occupation,"  he  adds,  '^  It 
would  rather  appear,  however,  that  the  legislatiure  in- 
tended, by  the  words  'immediate  succession,'  to  imply 
nothing  more  than  that  there  should  not  be  a  break  in 
the  occupation."  And  a  similar  opinion  is  expressed  by 
Mr.  Stephens  (2). 

This  being  the  law,  what  are  the  facts  of  the  case? 
There  is  evidence  of  the  occupation  and  user  of  the  pre- 
mises by  the  voter,  previous  to  the  Slst  July,  1840,  by 
the  servants  and  workmen  whom  he  sent  in ;  of  the  old 

(1)  Page  186.  (2)  Law  of  Elections,  vol.  i.  p.  679. 
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1842,  building,  by  bis  servants;  of  tbe  new  building,  by  the 
workmen.  It  is  sufficient,  to  constitute  an  occupation, 
that  the  voter  uses  the  premises  for  the  purposes  to  which 
they  are  for  the  time  being  applicable  ;  and  there  may  be 
a  constructive  occupation  of  a  house  by  workmen  em- 
ployed upon  it  in  doing  necessary  repairs,  or  even,  as  was 
decided  in  the  New  Windsor  ca^e(l),  in  rebuilding  it: 
so,  in  the  present  case,  in  building  additional  rooms  and 
making  other  improvements  in  it.  It  has  been  asked, 
with  what  object  could  the  servants  have  been  put  in? 
It  may,  very  probably,  have  been  for  the  express  purpose, 
and  perfectly  unobjectionable  and  even  praiseworthy  pur- 
pose, of  securing  the  continuance  of  his  qualification,  by 
acquiring  the  right  to  be  registered  for  his  new  house  in 
Wigan  Lane:  a  right  which  has  been  affirmed  by  the 
decision  of  the  revising  barrister. 

2.  Upon  the  evidence  adduced,  we  contend  that  it  is 
proved  that  the  premises  in  Wigan  Lane  were  above  the 
annual  value  of  10/.  at  the  end  of  July,  1840. 
Vote  struck  off. 


Marc*  29.  WILLIAM  BARLOW'S  CASE. 

Whaiissuf-      The  voter  was  registered  for  a  **  Building  and  Land, 

dencefhat    Birket  Bank;"  and  was  objected  to,  as  having  ceased 

the  voter      to  occupy  the  premises  at  the  time  of  the  election. 

had  ceased 

to  occupy         Glazebrook,  being  tenant  of  a  house,  shippon,  and  field, 

mfs^?^*  at  Birket  Bank,  underlet  the  shippon  and  field  (the  pre- 
mises in  question)  to  the  voter,  who  was  a  butcher,  and 
who  used  the  field  for  pasturing  his  cattle.  Glazebrook's 
tenancy  terminated  at  Christmas,  1840,  and  he  was  suc- 
ceeded by  Ashton,  under  an  agreement  with  the  landlord, 
that  he  should  not  underlet,  without  the  landlord's  per- 
mission.    Ashton  occupied  the  house,  as  Glazebrook  had 

(I)  Edward  Metfriek't  eate,  K.  &  O.  153. 
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done;  and  a  neighbour  of  Ashton  stated  in  evidence,  184S. 
that  when  Ashton  came,  the  field  was  pastured  by  his 
cows,  and  that  Barlow's  cows  were  no  longer  there;  that 
Ashton's  were  milch  cows,  and  Barlow's  dry  cows :  that 
there  was  no  particular  mark  on  Barlow's  cows,  and  he 
had  fresh  cows  almost  every  week;  that  he  never  saw 
Barlow  using  the  shippon  after  Ashton  came :  that  this 
change  took  place  some  time  in  the  month  of  May,  1841. 
Ashton  had  not  applied  to  the  landlord  for  permission  to 
underlet.  The  voter  was  rated  for  the  building  and  land 
in  the  rates  of  March  and  September,  1840 ;  and  Ashton, 
in  the  rate  of  March,  1841. 

Mr.  Austin^  against  the  vote.— The  occupation  by  the 
voter,  as  undertenant  to  Glazebrook,  continued  till  the 
termination  of  Glazebrook's  tenancy ;  longer,  it  could  not 
continue  in  law:  and  Ashton  had  no  power  of  under- 
letting without  his  landlord's  permission,  which  he  has 
not  applied  for.  Then  there  is  evidence  that  Ashton, 
who  lived  in  the  house,  also  occupied  the  shippon  and 
land  by  using  them  for  his  cattle.  The  evidence  respect- 
ing this  occupation  is  confirmed  by  the  fact  of  Ashton 
being  rated  for  the  whole  premises,  which  he  could  not 
be  unless  he  was  the  beneficial  occupier,  and,  indirectly, 
by  the  absence  of  Ashton's  testimony,  who  might  have 
disproved  this  statement,  if  it  had  been  capable  of  dis- 
proof. 

Mr.  Hildyardi  in  support  of  the  vote. — ^The  evidence 
here  given  of  the  change  of  occupation  is  less  strong  than 
that  on  which,  in  ThrusKs  ca8e(\\  the  vote  was  sus- 
tained. And,  although  Ashton  would  be  liable  for  a 
breach  of  the  agreement  not  to  underlet,  yet  that  would 
not  affect  the  occupation  of  the  underlessee,  if  the  land- 
lord did  not  avail  himself  of  any  right  he  might  have  to 
re*enter. 

(1)  Ante,  p.  161. 
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1842.         Mr.  Austin. — In  ThrusVs  case  the  voter  continued  to 
be  rated  in  March,  1841 ;  but  here  the  new  occupier  is 
rated  for  the  premises  in  that  rate. 
Vote  struck  off. 


March  31.  EDMUND  WHYSALL'S  CASE. 

The  voter^  whose  real  name  was  Edmund  Whysall,  was 
rated  in  the  name  of  Edward  Whysall.  His  name  was 
put  into  the  overseers'  list  of  voters  as  Edward  Wiswall. 
He  sent  in  a  claim  to  be  registered,  and  the  revising  bar- 
rister accordingly  inserted  his  name  as  Edmund  Whysall ; 
and  in  the  register  his  name  appeared  as  Edmund  Why- 
sail  :  but  the  name,  '*  Edward  WiswaH,**  was  also  retdned 
upon  the  register,  the  revising  barrister  not  thinkmg  him- 
self authorized  to  strike  it  out. 

The  voter  was  objected  to  on  the  ground  that  he  was 
not  duly  rated  for  the  twelve  months  previous  to  the  Slst 
of  July,  1840. 
The  iDser-  Mr.  Hildyard,  in  support  of  the  objection,  called  the 
name  in  the  overseer,  who  produced  a  copy  of  the  list  of  persons  en- 
madeout*"  titled  to  vote,  published  on  the  church  door  previously  to 
by  the  over-  the  registration  in  1840.     This  copy  being  objected  to,  as 

seen,  can-  i.-i  -ii 

not  be         not  bemg  evidence,  and  the  overseer  (who  was  only  the 

evWence^of  «**«*'«'»'  overseer)  having  stated,  that  he  had  not  the 

the  ^cclwa-  original  list,  which  had  been  kept  by  the  honorary  over- 

overMera      seers,  and  that  he  was  present,  in  the  revising  barrister's 

deUvered^    court,  when  a  printed  list  was  handed  in  to  the  barrister 

therefisinjf  ^y  ^^^  honorary  overseers,  but  could  not  say,  whether  the 

banister.      Ust  now  produced  was  that  which  was  so  delivered  to  the 

revising  barrister ;  the  witness  was  asked,  what  was  said 

by  the  overseers,  when  the  document  was  handed  in  to 

the  revising  barrister.    The  question  being  objected  to, 

Mr.  Hildyard  contended  that  the  list  delivered  to  the 

revising  barrister  by  the  overseers  became  the  original 

list  from  which  the  barrister  made  out  the  registeri  the 
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authentic  basis  on  which  the  register  was  constructed ;  and     1842. 
being  so  delivered  by  the  overseers,  in  performance  of 
the  duty  cast  upon  them  by  the  statute,  their  statements, 
then  and  there  made,  might  be  given  in  evidence,  as  ex- 
planatory of  the  act  they  were  performing. 

Mr.  Coekbum. — The  50th  section  of  the  Reform  Act 
requires  the  overseers  to  produce  their  respective  lists  be- 
fore the  revising  barrister,  but  it  is  no  part  of  their  duty  to 
make  any  statement  or  declaration  respecting  them.  Their 
accompanjring  statements,  therefore,  cannot  be  received 
in  evidence  as  part  of  the  official  act  in  which  they  are 
engaged.  And  as  you  cannot  prove  indirectly  the  con- 
tents of  a  written  document,  the  contents  of  the  document 
itself  only  can  prove  that  the  list  delivered  to  the  revising 
barrister  was  the  list  of  voters.  For  this  purpose  it  is 
necessary,  first  of  all,  to  prove  the  identity  of  the  docu- 
ment now  produced  with  that  which  was  delivered  to  the 
revising  barrister;  but  that  identity  has  not  been  made  out. 

The  Committee  decided  that  the  question  could  not  be 
put. 

The  overseer  then  stated,  that  he  had  received  from  Theioser- 
the  honorary  overseers  a  notice  of  claim,  purporting  to  be  name  in 
given  by  Edmund  Whysall,  amongst  a  number  of  others,  1.^^^^^^^ 
from  which,  by  their  directions,  he  made  out  a  list  of  canaot  be 
claims;  and  having  produced  a  copy  of  such  list,  he  was  the  evidence 
asked  by  Mr.  Hiktyard,  **  Does  that  list  contain  the  ^^ho  ma^^ 
names  of  all  the  persons  whose  names  were  sent  in  as  out  the  list. 
claimants?'* 

Mr.  Cockbum  objected  to  the  question. — The  witness 
cannot  be  examined  as  to  any  part  of  the  contents  of  a 
document  which  is  avowedly  a  copy  only,  the  absence  of 
the  original  not  being  accounted  for.  There  are  three 
lists  of  claims,  which  have  the  character  of  originals ;  the 
list  made  out  by  the  overseers ;  the  list  published  on  the 
church  door;  and  the  list  delivered  to  the  revising  bar- 
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1840. 


The  inter- 
tion  of  a 
voter's  name 
in  the  list, 
b^  the  re- 
vising bar- 
rister, is  not 
conclusive 
evidence 
that  it  was 
inserted  in 
conse- 
qaence  of 
a  claim. 


rister :  one  of  these  at  least  is  the  original  list,  and  ought 
to  be  produced.  But  this  is  not  proved  to  be  any  of 
these,  nor  a  copy  of  any  of  them. 
The  Committee  held  that  the  question  could  not  be  put* 
Mr.  Hildyard  then  proposed,  from  the  list  signed  by 
the  revising  barrister,  and  put  in  on  the  first  day,  to  show 
that  the  voter's  name  was  therein  inserted  by  the  revising 
barrister,  and  that  he  adjudicated  upon  the  case,  and 
upon  the  point  in  question.  Before  the  revising  barrister 
inserts  a  voter's  name  in  the  list,  it  is  his  duty  to  investi- 
gate and  ascertain  the  fact  of  his  being  rated,  and  having 
paid  the  rates.  It  is,  therefore,  proved  by  this  document, 
that  the  revising  barrister  adjudicated  upon  those  points, 
having  admitted  the  voter's  claim. 

Mr.  Cockburn. — This  list,  in  which  it  appears  that 
Edmund  Wiiysall's  name  was  inserted,  does  not  prove 
that  it  was  inserted  in  consequence  of  a  claim :  it  does 
not  even  prove  that  he  made  a  claim,  much  less  that  the 
claim  was  properly  made.  The  argument  used  on  the 
other  side  goes  to  this  length,  that  this  list  is  evidence  of 
more  than  it  contains ;  that  it  is  evidence,  not  only  of  the 
fact  of  the  name  being  in  it,  but  also  of  the  manner  in 
which  the  name  got  there ;  that  it  was  inserted  in  con- 
sequence of  a  claim.  But  there  are  other  ways  in  which 
the  name  may  have  been  introduced  into  the  list.  It  may 
have  been  omitted  accidentally  out  of  the  printed  list, 
and  may  have  been  supplied  by  the  overseer,  or  by  the 
revising  barrister,  and  the  party  shall  neither  have  sent 
in  a  claim,  nor  his  name  appear  in  the  list  of  claimants. 
You  cannot  travel  out  of  the  lists  and  draw  inferences  of 
facts  extrinsic  to  the  lists.  It  cannot  be  inferred,  from  an 
erasure  made  by  the  revising  barrister  in  the  list,  that  an 
objection  was  taken  before  him ;  but  in  all  cases  the  fact 
of  the  objection  having  been  taken,  must  be  otherwise 
proved  :  and  so  likewise,  from  an  insertion  of  a  name  in 
bis  hand*writing,  you  cannot  infer  that  a  claim  was  made. 
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The  Committee  resolved,  "That  the  revising  barrister's  1843. 
list  now  produced  does  not  afford  of  itself  conclusive  evi- 
dence that  the  name  of  Edmund  Whysall  was  inserted  in 
the  list  of  claims :  but  that  the  Committee  are  disposed 
to  admit  the  paper  purporting  to  be  a  notice  of  claim  by 
Edmund  Whysall,  as  evidence  of  a  claim  on  his  part/' 

Mr.  Hildyard  then  tendered  in  evidence  the  notice  of  A  notice  of 

claim  by  Edmund  Whysall,  produced  by  the  overseer.       dwSi  by 

Mr.  Coekbum  objected  to  the  production  of  the  notice  ^^  «»wtant 
•^  ^  overseer, 

of  claim.    The  Reform  Act,  sect.  47,  and  schedule  (I.)  received  ia 
No.  4,  requires,  that  the  notice  shall  be  signed  by  the  withoot ' 
claimant.    The  signature  of  the  party  ought,  therefore,  Jl^it^re  ol^ 
to  be   proved,  before  it  can  be  produced  in  evidence,  the  claim- 
Unless  there  was  a  notice  of  the  claim  duly  made  in  the  though  it 
manner  required  by  the  act,  the  revising  barrister  had  no  »tate"hi8 
power  to  adjudicate  upon  the  claim,  nor  consequently  has  '^jj?®^ 
the  Committee  jurisdiction  to  entertain  the  present  objec- 
tion.    The  last  resolution  of  the  Committee  involves  the 
supposition,  that  the  name  might  have  been  inserted  in 
the  register,  without  a  proper  notice  of  claim.     In  order, 
therefore,  to  show  that  the  case  properly  came  before  tlic 
revising  barrister,  it  is  necessary  to  prove,  that  the  claim 
was  duly  made  by  the  person  whose  claim  it  purports  to 
be.     The  document  now  produced  is,  moreover,  informal 
in  omitting  to  state  the  "  place  of  abode"  of  the  party, 
and  therefore,  on  the  face  of  it,  is  not  such  a  claim  as  could 
give  the  revising  barrister  jurisdiction  in  the  matter  (1). 
And  it  is  produced,  not  by  the  overseers  themselves,  but 
by  the  assistant  overseer ;  in  fact,  a  person  only  employed 
as  a  collector  or  clerk  by  the  overseers. 

Mr.  Hildyard,  in  reply, — There  is  no  provision  in  the 
Reform  Act,  requiring  that  the  notices  of  claim  shall  be 

(1)  FlighCicase,  Btdford,  P.  &  K.  119;  C.  &  11.  42;  and  see  Snou>dtn*s 

case,  Ripon,   P.  &  K.  204 ;   C.  &  R.  293.  Contri,  Coohson's  case,  Petert- 
field,  P.  &  K.  46 ;  C.  &  R.  32. 
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1842.  produced  before  the  revising  barrister,  or  that  they  shall 
be  preserved,  after  the  list  of  claimants  is  made  out  by 
the  overseer.  It  may  therefore  be  inferred,  that  when 
once  the  claim  is  accepted  and  recognized  by  the  over- 
seer,  when  he  inserts  the  claimant's  name  in  the  list,  or  at 
any  rate  by  the  revising  barrister,  when  he  entertains  and 
adjudicates  upon  the  case,  it  is  fundus  officio^  and  can- 
not afterwards  be  made  the  subject  of  inquiry.  Com- 
bined, therefore,  with  the  fact  of  the  insertion  of  the 
voter's  name  in  the  list  signed  by  the  revising  barrister, 
this  notice  of  claim,  now  produced,  is,  we  contend,  suffi- 
cient evidence  that  a  claim  was  duly  made.  And  although 
this  notice  may  not  conform  literally  to  the  directions 
given  in  the  schedule  to  the  Reform  Act,  yet  it  is,  at  any 
rate,  **  to  the  like  effect/'  which  is  all  that  the  47th  sec- 
tion requires.  That  it  is  produced  by  the  assistant  over^ 
seer,  cannot  found  any  objection  to  it,  since  the  character 
of  overseer,  with  reference  to  the  provisions  of  the  Re- 
form Act,  may,  by  the  79th  section,  be  filled  by  **  all 
persons  who  by  virtue  of  any  office  or  appointment  shall 
execute  the  duties  of  overseers  of  the  poor,  by  whatever 
name  or  title  such  persons  may  be  called." 

The  Committee  decided,  that  the  notice  of  claim  pro- 
duced was  admissible  in  evidence. 
A  printed  The  assistant  overseer  further  stated  that  the  list  of 
iSt^of  *  *  claims  which  he  made  out  was  printed ;  that  he  compared 
SdiSbU*  *®  printed  list  with  the  original  list ;  that  a  copy  of  the 
to  show  that  list  was  published  on  the  church  door ;  that  he  took 
barrister  ad-  down  the  list  from  the  church  door  and  took  it  to  his 
a*pa^wlar  ^®^® »  ^^^^  *^®^  search,  had  not  been  able  to  find  either 
claim,  the  that,  or  the  original  list ;  and  did  not  know  any  thing  of 
duced  be-  the  list  which  was  produced  before  the  revising  barrister, 
rister  not  *  He  then  produced  one  of  the  printed  lists,  which  Mr. 
cowjted^for.  ^^^V^^^  proposed  to  give  in  evidence :  but  this  was  ob- 
jected to  by  Mr.  Cockburn,  who  contended,  that  the  list 
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of  claims  laid  before  the  revising  barrister  not  being  pro-     184@. 
duced;  nor  its  non-production  accounted  for,  secondary 
evidence  of  its  contents  was  not  admissible,  for  the  pur- 
pose of  showing  that  he  adjudicated  upon  the  case. 

Mr.  Hildyard  then  called  Mr.  Ackerley,  who  stated,  Thereviiing 
that  he  attended  in  the  revising  barrister's  court  in  1840,  ^ji^^^^-^ 
on  behalf  of  the  conservative  party;   that  the  revising  l^^"*"^" 
barrister  had  a  list  of  claims  before  him,  and  called  on  proved  by 
the  cases  of  the  claimants  for  his  decision,  and  among  of  the  per- 
them  Edmund  Whysall,  whose  name  the  revising  barrister  jJ^°J5^^^^ 
decided  should  be  inserted  in  the  list  of  voters ;  that  the  the  claim 

before  the 

witness  resisted  Whysall's  claim,  on  the  ground  that  he  revisiog 
was  on  the  list  already  by  the  name  of  Edward  Wiswall,  *""^®^- 
unless  the  latter  should  be  struck  out ;  that  he  did  not 
recoUect  that  there  was  any  other  objection  taken,  nor 
that  Whysall's  qualification  was  gone  into,  but  presumed 
that  it  was,  as  it  was  his  duty  to  see  the  qualification  was 
made  out,  and  he  presumed  he  did  his  duty. 

Mr.  Cochbum  submitted,  that,  as  there  was  no  evidence  Aq  Eiec- 
to  show  that  the  objection  on  the  ground  of  want  of  mi{{ee*!:an- 
rating  was  taken  before  the  revising  barrister,  the  Com-  SSL^a^n^ob- 
mittee,  according  to  the  established  rule  confining  the  jection  to  a 
jurisdiction  of  Committees  to  objections  taken  before  the  might  have 
revising  barrister,  could  not  proceed  with  this  case.  and^was  not 

Mr.  Hildyard.— The  duties  of  the  revising  barrister,  ^^^^^' 

with  respect  to  claimants,  are  pointed  out  by  the  50th  sec-  revising 

tion  of  the  Reform  Act,  in  these  terms :  "  Every  such  There isno 

barrister  shall  insert  in  such  lists  the  name  of  every  per-  J^J^f^^^f 

son  who  shall  be  proved  to  his  satisfaction  to  have  been  between 

cases  com- 
entitled  on  the  last  day  of  July  then  next  preceding  to  ing  before 

have  his  name  inserted  in  any  such  list  of  voters  for  such  i»rrister  on 

city  or  borough."    The  revising  barrister  must,  therefore,  J^^q®^{®^^ 

those  com- 
ing before  him  on  a  claim.    And  though  the  case  came  before  the  revising  barrister  on  a  claim, 
an  objection  on  the  ground  of  defective  rating  cannot  be  brought  before  a  Committee,  unless 
it  was  specifically  taken  before  the  revising  barrister. 
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184g.  call  upon  the  claimant,  whether  objected  to  or  not,  for  at 
least  a  primd  facie  proof  of  his  title  to  be  put  upon  the 
register.  And  in  order  to  make  out  that  prima  facie 
proof,  he  must  show  to  the  satisfaction  of  the  revising 
barrister,  that  he  is  possessed  of  the  requisite  qualifica- 
tion^ and  has  fulfilled  the  conditions  of  registration  pre- 
scribed by  the  act ;  that  is  to  say,  in  the  case  of  the  10/. 
householder,  that  he  has  occupied  and  been  rated  for 
the  premises  for  the  twelve  months  previous  to  the  31st 
of  July,  and  has  paid  such  rates  and  assessed  taxes,  and 
resided  for  such  period  of  six  months,  as  is  required  by 
the  27th  section.  The  revising  barrister,  therefore,  be- 
fore he  inserts  the  claimant's  name  in  the  list,  must  come 
to  a  decision  upon  every  one  of  these  particulars,  and 
amongst  them,  that  the  claimant  had  been  duly  rated  for 
the  twelve  months  previous  to  the  31st  of  July.  And 
thus  there  must  have  been,  upon  the  very  subject  of  the 
objection  to  the  present  vote,  a  direct  adjudication  of  the 
revising  barrister,  which  will  give  jurisdiction  to  the  Com- 
mittee. A  doubt  has  been  entertained  by  some  revising 
barristers,  whether  an  objection  can  be  taken  to  a  claim. 
If  that  be  so,  the  circumstance  of  an  objection  not  having 
been  taken,  can  afford  no  just  ground  for  inferring  that 
there  was  no  actual  adjudication.  The  cases,  in  which 
it  has  been  required  to  be  shown  that  the  objection  was 
taken  before  the  revising  barrister,  have  principally  been 
cases  which  have  come  before  him  upon  an  objection^  and 
not  upon  a  claim.  And  there  is  this  most  material  differ- 
^  ence  between  the  cases,  that  the  objector  may  not  have 
appeared  in  support  of  the  objection,  and  the  name,  con- 
sequently, have  been  retained  upon  the  register,  without 
any  inquiry  into  the  validity  of  the  qualification :  but  in 
the  case  of  a  claim,  if  the  name  has  been  inserted  in  the 
register,  the  revising  barrister  must  have  adjudicated  upon 


WIGAN.  181 

the  sufficiency  of  the  claimant's  title.  LocV$  coie  (1)^  in-  184S. 
deed,  was  the  case  of  a  claim,  and  it  was  there  held,  that, 
no  objection  having  been  taken  to  the  claim  before  the 
revising  barrister,  the  Committee  was  precluded  from 
hearing  any  objection  made  before  them.  But  the  cor- 
rectness of  that  decision  has  been  questioned,  both  by 
Mr.  Rogers  (S)  and  Mr.  Elliott  (3),  and  on  the  same 
ground,  namely,  '^  that  the  title  of  a  claimant,  though 
not  objected  to,  is  in  issue  before  the  barrister,  and  ju- 
dicially decided  upon  by  him,  precisely  in  the  same  manner 
as  in  the  case  of  a  voter  objected  to."  And  in  Norris's 
case  (4),  where  a  voter  was  placed  upon  the  register  in 
consequence  of  a  claim,  the  Committee  inquired  into  an 
objection  to  his  vote,  without  proof  of  its  having  been 
raised  before  the  revising  barrister.  But  here  the  per- 
son who  attended  before  the  revising  barrbter,  and  ob- 
jected to  the  claim,  expresses  his  conviction,  that  he  did 
his  duty  in  seeing  the  case  properly  made  out;  and  it 
appears  that  the  overseer  was  in  attendance  with  the  rate- 
books. Independently*  therefore,  of  the  general  reason- 
ing from  the  express  injunctions  of  the  Reform  Act,  it 
may  be  inferred  from  the  circumstances  of  the  case,  that 
the  revising  hamster  investigated  and  decided  upon  the 
whole  title  of  the  voter. 

Mr.  Cochburn.^The  rule,  that  an  election  Committee 
will  not  allow  a  vote  to  be  questioned  before  them,  upon 
any  objection  which  might  have  been  taken,  and  was  not 
taken^  before  the  revising  barrister,  is  now  too  well  esta- 
blished, to  be  made  the  subject  of  discussion  before  this 
Committee.  Even  Mr.  Rogers,  who  had  expressed,  but 
confessedly  "  with  considerable  diffidence,"  an  opinion  to 
the  contrary  (5),  appears,  in  the  last  edition  of  his  work  (6), 

(1)  Rachetter,  K.  &  O.  121.  (4)  Bedford,  F.  &  F.  434. 

(2)  Od  Comroittees,  187.  (5)  Rogers  on  Committees,  195,  n. 

(3)  On  Begistr&tion,  335.  (6)  Page  179. 
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184S.  to  consider  the  matter  as  entirely  set  at  rest  by  the  uni- 
form practice  of  Committees  in  the  more  recent  cases  of 
Ipswich  (1 ),  Taunton  (S),  and  Reading  (3).  According  to 
an  unvarying  series  of  parliamentary  decisions,  and  in  par- 
ticular that  of  the  Monmouth  Committee  (4),  the  Com- 
mittee,  before  hearing  any  objection  in  the  nature  of  an 
appeal  from  the  decision  of  the  revising  barrister,  will 
require  the  grounds  of  objection  taken  before  him  to  be 
proved,  and  will  limit  the  objecting  party  to  those  grounds. 
It  is,  therefore,  incumbent  upon  the  other  side,  to  prove 
affirmatively,  that  the  objection,  on  which  they  insist,  was 
taken  before  the  revising  barrister.  But  here  the  evidence 
is  very  far  from  going  to  that  extent.  Mr.  Ackerley,  who 
attended  for  the  very  purpose  of  watching  the  proceed- 
ings, and  of  objecting  to  this  voter's  claim  in  particular, 
has  no  recollection  that  any  other  ground  of  objection  was 
taken,  than  that  which  he  stated,  nor  that  the  voter's  title 
was  proved,  much  less  that  an  express  objection  was  made 
to  it  on  the  ground  now  taken  before  you.  And  although 
the  overseer  might  be  in  attendance  with  the  rate  book, 
for  the  purpose  of  satisfying  the  revising  barrister  with 
respect  to  the  primA  facie  tide,  it  does  not  follow  that  any 
objection  was  brought  forward  on  the  score  of  defective 
rating. 

Nor  is  there  any  sufficient  ground  for  the  distinction 
attempted  to  be  drawn,  between  cases  coming  before  the 
revising  barrister  upon  an  objection,  and  those  coming 
before  him  on  a  claim,  or  for  holding,  on  that  alleged  dis- 
tinction, that  the  latter  are  not  as  much  within  the  rule 
mentioned,  as  the  former.  In  the  one,  as  in  the  other,  the 
same  ptimA  facie  case  of  qualification  and  tide  to  be  regis- 
tered is  to  be  made  out.  The  party  objected  to,  when  the 
objector  appears  in  support  of  his  objection,  is  in  the 

(1)  F.  &  F.  279,  (X)  F.  &  F.  303. 

(3)  Ibid.  666.  (4)  K.  &  0. 413. 
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£(ame  situation  exactly  as  the  claimant  who  appears  in  sup-  IMfi, 
port  of  his  claim.  Of  both,  it  is  required,  that  he  must 
be  ''  proved,  to  the  satisfaction  of  the  revising  barrister, 
to  have  been  entitled,  on  the  last  day  of  July  then  next 
preceding,  to  have  his  name  inserted  in  the  list  of  voters.** 
If  the  objector  not  only  appears  in  support  of  his  objec- 
tion, but  proceeds  to  bring  forward  specific  grounds  of 
objection,  then,  if  the  revising  barrister  decides  against 
him,  he  acquires  the  right  of  coming  before  the  Com- 
mittee, as  a  court  of  appeal,  under  the  60th  section.  But 
he  acquires  that  right  of  appeal,  only  if  he  brings  forward 
such  specific  grounds  of  objection,  and  on  those  specific 
grounds  only.  Because  the  voter  is  obliged  to  prove  his 
whole  case  before  the  revising  barrister,  the  objector  is 
not  therefore  authorized  to  go  into  the  whole  case  before 
the  Committee.  And  there  seems  to  be  no  reason,  why 
the  same  principle  should  not  be  considered  to  apply 
equally  to  the  case  of  the  claimant ;  on  the  contrary,  there 
is  ample  reason  why  it  should.  There  is  the  same  pub- 
lication of  lists,  in  both  cases,  for  the  purpose  of  afford- 
ing the  opportunity  of  making  objections;  the  same 
opportunity  of  making  them,  and  of  being  heard  in  sup- 
port of  them,  before  the  revising  barrister,  and  of  obtain- 
ing his  adjudication  upon  them,  in  the  one  case,  as  in  the 
other.  Is  there,  then,  any  reason  for  giving  the  objector 
against  a  claimant,  a  greater  advantage,  for  allowing  him 
a  larger  range  before  the  Committee,  than  the  objector 
against  a  person  already  on  the  list  ?  If  it  is  mischievous 
to  permit  the  one,  it  is  surely  as  much  so  to  permit  the 
other,  to  raise  for  the  first  time,  before  the  Committee, 
objections  that  might  more  cheaply  and  more  conveni- 
ently have  been  disposed  of  by  the  local  tribunal.  Under 
the  60th  section,  the  appellate  jurisdiction  of  Committees, 
as  well  where  the  name  has  been  inserted  on  a  claim,  as 
where  it  has  been  retained  or  expunged  upon  an  objection. 
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1842.  arises  only  where  there  has  been  a  decision  of  the  revis- 
ing barrister ;  and  to  adopt  the  expressions  attributed  to 
Mr.  Austin,  in  his  argument  in  the  Rochester  ccue,  the 
word  "  decision/'  as  here  used,  implies  that  there  must 
have  been  a  contest  on  the  matter,  that  an  objection  had 
been  taken  and  discussed,  and  a  determination  made  by 
the  revising  barrister  between  the  claimant  and  objector, 
the  two  parties  to  that  contest.  The  circumstances  of 
Lock's  case{l)9  which  was  elaborately  argued,  exactly  re- 
sembled those  of  the  present.  The  objection  taken  before 
the  Committee  was,  as  here,  on  the  ground  of  defective 
rating ;  the  overseer  had  been  examined  by  the  revising 
barrister,  who  allowed  the  claim ;  but  no  express  objection 
having  been  taken  before  the  revising  barrister  on  the 
point  in  question,  it  was  held  that  the  Committee  could 
not  entertain  the  objection.  And  a  similar  decision  was 
made  by  the  Horsham  Committee  in  Lintofscase{2).  In 
Norris's  case  (3)  there  was  contradictory  evidence  as  to 
whether  the  objection  was  taken  before  the  revising  bar- 
rister ;  there  does  not  appear  to  have  been  any  argument 
on  the  point  of  law,  nor  any  question  discussed,  but  this 
one  of  disputed  fact. 

It  has  been  said  on  the  other  side,  that  some  revising 
barristers  do  not  allow  of  objections  being  made  to  claims. 
But  in  this  case  there  was,  at  any  rate,  an  objection  taken, 
though  on  a  point  different  from  that  at  present  raised. 
And  it  is  observable,  that  one  of  the  most  eminent  revis- 
ing barristers  appears  to  have  no  doubt  that,  even  in  coun- 
ties, an  objection  may  be  made  to  a  claimant  omitted  from 
the  lists  published  by  the  overseer,  although  no  list  of 
such  claimants  is  published,  nor  other  notice  given  to  the 
public,  that  such  claims  are  intended  to  be  brought  before 
the  revising  barrister  (4) ;  and  considers  the  decision  of 

(1)  Rochester,  KM  0.n\.  (2)  K.  fit  0.272. 

(3)  Bedford,  F.  &  F.  434.  (4)  Elliott  on  Registration,  293, 
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the  revising  barrister,  on  the  objection  to  the  claim,  as     1842. 
proceeding  in  the  same  manner  as  his  decision  on  any 
other  objection. 

The  Committee  resolved,  "  That  this  Committee  will 
not  allow  any  vote  to  be  questioned  on  any  objection  that 
might  have  been  taken,  and  was  not  taken,  before  the 
revising  barrister." 

The  vote  was  accordingly  decided  to  be  good. 


EDWARD  ACKROYD'S  CASE.  April  i 

^V  and  2. 

The  voter  was  registered  for  '*  House  and  Shop,  Market  The  voter's 
Place/*  His  vote  was  objected  to  by  the  sitting  members,  i°"J°^n'* 
on  the  ground,  that  not  having  resided  within  the  borough,  »n>eried  ia 
or  within  seven  miles  of  any  part  thereof,  for  the  six  seer's  list  for 
months  previous  to  the  S  1st  of  July,  1840,  his  name  was  Market '^' 
improperly  retained  in  the  register ;  and  also,  that,  on  the  ^jjj^n'","^ 
same  account,  his  name  was  improperly  inserted  in  the  moved  into 

premises 

register.  coosisting  of 

It  appeared  from  the  list  of  voters,  revised  and  signed  ghop"u?tach? 
by  the  revising  barristers,  that  the  voter's  name  had  been  ^*^^^ »» 
originally  inserted  in  the  list,  as  made  out  by  the  over-  be  register- 
seers,  for  a  '^  House"  only ;  and  that  the  revising  barrister  f<  House 
had  struck  out  the  word  "  House,"  and  inserted,  instead  ^^^^^^1°^' 
of  it,  "  House  and  Shop."  Place  ;"  the 

It  was  proved  that  the  voter  sent  in  a  claim  to  be  regis-  barrister 
tered  for  "  House  and  Shop,  Market  Place."    In  the  \^^^^^T 
course  of  the  summer  preceding  the  registration,  he  had  '*  House" 
removed  into  premises  in  the  Market  Place,  consisting  of  instead  of 
a  house  and  shop  attached,  having  previously  occupied  a  and  Shop:" 
house  and  also  a  shop,  detached  from  each  other,  in  the  [{^JJ^"  ^ag ' 
Marketplace.  sufficient  to 

•  ,        prove  an 

Mr.  Ackerley  stated,  that  he  attended  in  the  revismg  objection 
barrister's  court,  at  the  registration  in  October,  1840,  and  }he  rev^iring* 

barrister  to 
the  claim,  without  proving  an  objection  to  the  name  as  already  on  the  list. 
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1840.  objected  to  the  voter  on  the  ground  of  non-residence ; 
that  the  voter's  shopman^  Coop^  appeared  and  gave  evi- 
dence in  support  of  the  claim  ;  that  the  barrister  proceeded 
with  the  list  of  claims  before  he  had  gone  through  the 
list  of  objections!  and  that  both  lists  were  before  him 
together;  that  the  revising  barrister  adjudicated  upon  the 
case,  by  inserting  the  qualification,  "  House  and  Shop, 
Market  Place." 

Mr.  Slade  objected  to  this  course  of  examination.  The 
alteration  in  the  list,  consisting  of  an  erasure  and  an  in- 
sertion, may  have  been  made,  either  1.  under  the  power 
the  revising  barrister  has  of  correcting  mistakes  in  the 
description  of  the  qualification;  or,  8.  under  his  power 
of  expunging  the  name  in  consequence  of  an  objection, 
and  inserting  it  in  consequence  of  a  claim.  On  the  first 
supposition,  it  would  be  unnecessary  to  go  into  evidence 
respecting  either  a  claim  or  an  objection,  as  the  correction 
might  be  made  without  either.  On  the  second  supposi- 
tion, which  is  that  adopted  in  the  sitting  members'  heads 
of  objection,  it  ought,  first  of  all,  to  be  proved,  that  an 
objection  to  the  name,  as  already  in  the  list,  was  regularly 
brought  before  the  revising  barrister,  so  as  to  authorize 
him  in  making  the  erasure,  before  you  can  enter  into  the 
question  whether  the  insertion  was  made  upon  a  claim. 
If  the  name,  as  connected  with  the  old  qualification,  was 
not  expunged  upon  an  objection,  it  could  not  be  inserted, 
with  respect  to  the  new  qualification,  upon  a  claim.  The 
name,  being  already  upon  the  list,  must  have  been  dis- 
placed by  means  of  an  objection,  before  it  could  be  re- 
placed by  means  of  a  claim.  But  the  evidence  now 
adduced  goes  to  show  that  the  revising  barrister  adjudi- 
cated, not  upon  an  objection,  but  upon  a  claim ;  at  any 
rate,  leaves  it  uncertain,  upon  which  he  decided.  The 
alteration  in  the  list  itself  does  not  indicate  upon  which 
it  was  made*     The  only  satisfactory  evidence  upon  the 
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matter  would  be  that  of  the  revising  barrister,  who  was     184S. 
examined  for  a  similar  purpose  in  the  tJew  Sarum{l\ 
Bedford  (2) f  and  other  cases. 

Mr.  HUdyard* — The  manner  in  which  our  objections 
are  framed,  (the  voter  being  objected  to  both  as  impro- 
perly inserted,  and  improperly  retained  upon  the  register,) 
leaves  us  at  liberty  to  proceed  upon  either  alternative. 
We  take  it  as  an  insertion  upon  a  claim.  The  claim  sent 
in  by  the  voter  corresponds  with  the  entry  in  the  list  as 
altered  by  the  revising  barrister.  The  alteration,  made 
in  the  list,  is  the  mode  which  the  revising  barrister  adopted 
for  carrying  into  efiect  his  decision  in  favour  of  the  claim. 
For  the  sake  of  convenience,  he  obliterates  the  description 
of  the  qualification  repudiated  by  the  voter,  and  inserts  a 
qualification  in  conformity  with  the  claim.  This  might 
have  been  done  under  an  adjudication  on  the  claim,  with^ 
out  any  objection  being  made  to  the  name  being  retained 
in  the  Hst;  and  as  it  appears  that  a  claim  was  regularly 
made,  the  circumstances  afford  the  strongest  presumption, 
that  the  adjudication  took  place  upon  the  claim. 

The  Chairman,  referring  to  the  resolution  in  WhysaWs 
ease{8)f  observed,  that  the  point  first  to  be  ascertained 
was^  that  the  objection  was  taken  before  the  revising 
barrister. 

The  Committee  then  deliberated,  and  came  to  a  resolu- 
tion, to  the  effect,  that  the  evidence  of  Mr.  Ackerley 
proved  that  a  sufficient  objection  was  made. 

Mr.  Ackerley,  being  further  examined,  stated  that  he 
appeared  at  the  revision,  to  object  to  the  voter's  name  as 
being  on  the  list,  and  also  to  object  to  his  claim ;  but  that 
he  had  not  sent  in  a  notice  of  objection  to  the  voter's 
name  being  retained  on  the  list,  nor  was  he  authorized  by 
any  such  objector,  and  that  no  such  objector  appeared 
before  the  revising  barrister 

(I)  P.  &  K.  247.  (2)  P.  &  F.  436.  (3)  Ante,  p.  186. 
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1842.  When  the  evidence  on  the  part  of  the  sitting  members 
was  concluded,  Mr.  Slade  said,  that,  as  the  resolution, 
just  come  to  by  the  Committee,  left  it  uncertain  whether 
the  objection,  to  which  it  related,  was  an  objection  to  the 
qualification  on  the  list,  or  an  objection  to  the  claim,  he 
submitted  that  he  was  entitled  to  ask,  which  it  was  that 
was  meant.  For,  though  there  might  be  some  evidence  of 
an  objection  to  a  claim,  (any  one  being  entitled  to  object 
to  a  claim,)  and  of  a  decision  upon  such  objection ;  yet 
there  was  not  a  tittle  of  evidence  to  show,  that  an  objec- 
tion had  been  properly  made  to  the  name  and  qualification 
as  originally  upon  the  list :  on  the  contrary,  this  further 
evidence  of  Mr.  Ackerley  might  almost  be  considered  as 
conclusive  of  the  fact,  that  no  regular  objector,  or  person 
authorized  by  him,  had  appeared  before  the  revising  bar- 
rister. And,  therefore,  if  the  voter's  name  was  to  be 
taken  as  having  been  improperly  retained  in  the  list  by  a 
decision  upon. an  objection  overruled,  the  sitting  members 
had  not  made  out  a  case  which  the  Committee  could 
entertain. 

The  Committee  signified  their  determination  to  proceed 
with  the  case. 
The  revising      Mr.  Wharton  (one  of  the  revising  barristers  for  the 
^kedto*"  borough  of  Wigan,  in  the  year  1840),  happening  to  be  in 

prove  whe-    the  room,  was  then  examined,  after  stating  that  he  gave 
ihertheal-  *  >  &  s 


teratioQ  io  evidence  under  the  like  protest  as  had  usually  been  made 
made^onan  "^Y  revising  barristers  when  examined  before  an  Election 
objection,  or  Committee.  Upon  looking  at  the  list  of  voters,  which  he 
identified  as  that  revised  and  signed  by  himself  and  col- 
leagues, and  turning  to  Ackroyd's  name,  he  stated  that 
as  Mr.  Walpole's  initials  were  written  against  the  name, 
he  concluded  that  the  case  came  under  the  particular 
notice  of  that  gentleman,  and  could  not  say  whether  any 
objection  was  taken  to  the  name  being  retained  upon  the 
list,  but  from  the  manner  in  which  the  alteration  was  made. 
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considered  it  almost  certain  that  it  must  have  been  made      184^. 
in  consequence  of  the  claim  which  had  been  produced  in 
evidence. 

The  facts  of  the  case  of  Edward  Ackroyd,  as  they  ap- 
peared in  evidence,  were  these : — 

The  voter  carried  on  the  business  of  a  tailor,  draper,  The  voter 
and  clothes-dealer,  in   partnership  with  his   son,  John  and  shop  at 
Ackroyd,  and,  for  the  purposes  of  the  business,  had  a  JJ^*^°he^ 
shop  at  Wigan,  and  also  shops  at  Bolton,  Preston,  and  St.  carried  on  a 
Helen's.     The   premises,   for  which  he  was  registered,  hisbusiness, 
consisting  of  a  house  and  shop  attached,  were  those  in  ^^^sed 
which  the  voter  and  his  son  carried  on  the  business  at  *?^«*y  ^^^ 

that  pur- 

Wigan.     They  took  possession  of  them  in  May,  1840,  pose;  but 
and  removed  into  them  in  the  course  of  the  summer  of  principally 
that  year;  the  whole  removal  not  being  completed  at  the  J^'^,^  jJ^JJ; 
end  of  July.     Previously  to  this  removal,  they  had  occu-  ^ven  miles 
pied,  for  the  same  business,  another  shop  in  the  Market  where  he 
Place,  without  any  house  attached  to  it,  and  also  a  cottage  anotheT 
near  it,  where  the  shopman  and  a  man  servant  slept.  ;^°P/,  * 

1  1  dwelliog- 

After  the  removal,  the  shopman  and  servant  slept  in  the  house  and 
house  belonging  to  the  shop.  The  voter  lived  principally  establish- 
at  Bolton,  where  he  had,  besides  his  shop,  a  dwelling-  "^^'ion^j 
house  and  establishment  of  domestic  servants.  He  was  went  over 
of  the  age  of  eighty-two,  but  active  for  his  years.  Both  and  some- 
the  voter  and  his  son  were  unmarried.  The  voter  occa-  aJ"Mstouse 
sionally  went  over  from  Bolton  to  his  establishments  at  ihcyefora 

,  .        i«  .  night  or 

the  other  towns,  and  was  in  the  habit  of  coming  over  to  two:  he  was 
Wigan,  in  particular,  five  or  six  times  a  year;  sometimes  "^resident" 
only  staying  for  the  day  and  returning  at  night ;  at  other  ^\,^^Jffj," 
times  remaining  at  Wigan  for  the  night,  or,  now  and  meaning  of 
then,  for  several  days.     John  Ackroyd,  who  also  lived  section  of 
at  Bolton,  came  over  more  frequently,  and  stayed  for  a  \l^^  ®  °'"* 
longer  time.    There  was  a  bed  at  the  cottage  for  the  use 
of  the  partners,  and  when  either  of  them  came  over  to 
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184S*  Wigan,  they  slept  at  the  cottage^  and  took  their  meals 
there^  while  that  was  in  their  occupation^  and  afterwards 
at  the  house  attached  to  the  shop.  The  servants'  wages 
and  housekeeping  expenses  at  Wigan  were  paid  by  the 
partners.  The  rent,  taxes,  and  rates  were  paid  by  the 
shopman,  who  managed  the  shop  at  Wigan,  out  of  the 
funds  of  the  concern. 

In  the  rates  of  June,  1839,  and  March,  1840,  Edward 
Ackroyd  was  rated  for  the  shop,  and  Timothy  Coop,  the 
shopman,  for  the  cottage.  In  the  rate  of  September, 
1840,  Edward  Ackroyd  and  son  were  rated  for  a  *'  house 
and  shop.  Market-place;''  and  Timothy  Coop  was  not 
rated  at  all. 

Bolton  is  ten  miles  distant  from  Wigan. 

Mr.  Cockburn,  in  support  of  the  vote. — The  only  ques- 
tion arising  in  this  case,  is,  whether  the  voter,  for  the  six 
months  previous  to  the  31st  of  July,  1840,  had  such  a 
residence  in  Wigan  as  would  entitle  him  to  be  registered 
in  respect  of  the  premises  which  he  occupied  there  ?  The 
term  "  residence,"  in  the  27th  section  of  the  Reform  Act, 
is  generally  considered  as  equivalent  to  the  "  inhabitancy," 
which  is  an  ingredient  in  some  of  the  ancient  rights  of  | 

voting ;  and  in  those  cases  it  has  been  held,  that  a  con* 
tinual,  uninterrupted  residence  in  the  place  is  not  required, 
and  that  absence  however  long  will  not  affect  the  right, 
if  the  voter  has  the  power,  and  the  intention  of  resorting 
to  that  place  of  residence,  whenever  it  may  suit  his  plea- 
sure or  convenience.  This  was  established  in  the  Win- 
Chelsea  case{l\  in  which  it  was  resolved,  that  the  two 
Tildens  were  such  inhabitants  of  Winchelsea  as  ought  to 
have  voice  in  the  election,  their  non-residence  notwith-  I 

standing ;  *'  because  it  appeareth  not  that  they  removed 
to  dwell  elsewhere  with  a  purpose  there  to  settle,  and 
never  to  return  to  Winchelsea  again.    And  though  they 
(l)GlanviUe,  18. 
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had  no  servants  or  family  at  Winchelsea,  yet  they  kept  1842. 
their  houses  in  their  own  hands^  and  might  return  at 
pleasure."  And  it  was  there  said,  that,  if  the  absence  of 
three  months  or  more,  under  a  year  and  a  day,  should  be 
such  a  non-residence  as  to  make  a  man  no  inhabitant, 
then  one  month's  absence  or  less,  by  the  same  reason, 
might  work  the  like  effect,  and  so  great  uncertainty  be 
introduced.  And  in  that  case,  there  were  no  servants 
abiding  in  the  house,  as  there  are  here,  which  renders  the 
present  a  stronger  case.  So  likewise,  in  the  Wooiton 
BasMeii  cc^mb  (1),  the  inhabitancy  was  held  sufficient, 
though  the  voter  had  left  his  home  and  let  his  house, 
reserving  only  the  use  of  one  bed,  in  which  he  slept  the 
night  before  the  election,  having  returned  the  day  before. 
The  circumstances  in  the  Milboume  Port  case  (2)  closely 
resembled  those  of  the  present  case  :  there  the  voter  kept 
a  mill,  where  he  carried  on  his  business,  and  attached  to 
it  was  a  house,  where  his  daughter-in-law,  and  a  servant 
employed  about  the  mill,  constantly  resided,  and  where 
there  was  a  bedroom  in  which  the  voter  occasionally 
slept;  and  it  was  held,  that,  the  mill  being  within  the 
borough,  this  was  a  sufficient  residence  there,  though 
his  principal  dwelling-house  was  elsewhere.  In  Waders 
case  (3),  the  voter  had  left  Kinsale,  retaining  his  lodgings 
there,  but  without  any  intention  of  returning,  except  on  a 
contingency  which  never  happened,  and  went  to  reside  at 
Liverpool,  where  he  remained  for  the  year  previous  to  the 
election,  and  then  returned  to  Kinsale  merely  to  vote,  and 
his  vote  was  held  to  be  good ;  which  goes  much  further 
than  would  be  necessary  in  the  present  case,  the  voter 
retaining  not  only  a  dwelling,  but  also  an  establishment  of 
servants,  with  the  constant  intention  and  habit  of  coming 
and  going  from  time  to  time,  as  occasion  may  require. 

(1)  Rogers  on  Elections,  196.  (2)  C.  &  D.  227. 

(3}Ktfiiai«,F.&T.334. 
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1842.  On  the  same  principley  in  John's  case  (I),  where  a  frce- 
man  of  Youghall  left  Youghall  to  manage  the  business  of 
a  sick  relative  at  Cork,  in  case  of  whose  recovery  he  was 
to  return  to  Youghall,  and  took  lodgings  at  Cork,  in  which 
he  remained  seventeen  months,  retaining  a  room  which  he 
occupied  at  Youghall,  and  going  to  and  fro  frequently,  he 
was  held  not  to  have  lost  his  vote.  And  a  similar  decision 
was  made  but  yesterday  by  the  Great  Marlow  Com- 
mittee {2),  in  the  case  of  George  Clarke,  an  omnibus  con- 
ductor, living  and  carrying  on  his  business  in  London,  and 
who  had  described  himself  in  the  entry,  required  by  the 
Metropolitan  Stage  Carriages  Act(3),  as  residing  in  Ebury 
Street,  Pimlico,  where  he  lodged,  but  whose  wife  lived  at 
Great  Marlow,  and  continued  to  wash  for  him,  and  was 
supported  principally  by  remittances  from  him ;  and  it 
was  held,  that,  having  slept  at  Great  Marlow  immediately 
previous  to  and  during,  the  election,  he  had  a  sufficient 
residence  at  Great  Marlow  to  enable  him  to  vote  under 
the  scot  and  lot  franchise.  The  same  meaning  has  been 
attributed  to  the  terms  ^'  inhabitancy"  and  '*  residence'*  in 
other  than  parliamentary  cases.  Thus,  in  Emms^s  case  (4), 
a  substitute  in  the  Norfolk  militia  quartered  at  Colchester, 
but  having  a  dwelling-house  at  Norwich,  where  his  wife 
resided,  was  held  to  be  an  inhabitant  of  Norwich  within 
the  meaning  of  a  local  act,  requiring  freemen,  voting  at 
certain  elections  for  corporate  officers,  to  be  inhabitants 
of  the  city  for  six  months  previous  to  the  election ;  though 
the  voter  within  the  six  months  previous  to  the  election 
had  resorted  to  the  place  only  for  the  purpose  of  voting 
at  elections.  AxxA'm  Rexy.  Sargeni{5),  the  defendant, 
previous  to  his  election  to  a  corporate  office,  for  which 
residence  was  a  necessary  qualification,  took  a  house  in 
the  borough  for  a  year,  and  slept  there  once  before  and 

( I )  Youghall,  F.  &  F.  392.    (2)  Ante,  p.  83.     (3)  I  &c  2  Vict.  c.  79,  s.  7. 
(4;  Uei  V.  Mitchell,  10  East,  511.  (5)  5  T.  R.  466. 
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again  after  the  election^  and  retained  possession  of  his  184S. 
house  under  his  lease  the  whole  time ;  and  this  was  held 
to  be  a  sufficient  legal  residence.  In  that  case  Lord 
Kenyon  observed, "  It  never  can  be  contended,  that  in 
order  to  constitute  a  residence  in  any  place,  it  is  necessary 
to  reside  any  given  number  of  days,  or  even  any  great  part 
of  the  year.  It  happens  perpetually  that  persons  have 
different  places  of  abode,  in  some  of  which  they  reside 
more  or  less,  as  suits  their  convenience.  Was  it  ever 
doubted,  that  a  fortnight's  residence,  or  less  time,  did  not 
as  much  constitute  a  residence  as  any  greater  portion  of 
time."  And  the  circumstances  insisted  upon  by  the 
Judges  in  that  case,  to  show  that  the  residence  was  not 
colourable,  but  bond  fide,  occur  here  in  a  yet  stronger 
shape.  This  person  is  not  merely  *'  connected  with  the 
borough,"  but  has  been  carrying  on  an  extensive  busi- 
ness in  the  place  for  a  number  of  years,  and  during  all 
that  time  has  been  in  possession  of  a  dwelling  there,  and 
has  slept  there  occasionally,  sometimes  several  nights 
together,  and  has  *^  subjected  himself  to  all  the  burthens 
which  every  occupier  in  the  town  is  liable  to  bear." 

According  therefore  to  the  principle  established  by  these 
authorities,  the  voter  had  a  sufficient  residence  in  Wigan 
to  qualify  him  for  the  exercise  of  the  elective  franchise. 
He  had  in  Wigan  a  dweUing-house  and  an  establishment 
to  which  he  could  resort  whenever  he  pleased,  and  to 
which  he  did  frequently  and  habitually  resort.  It  is  true 
that  the  evidence  refers  principally,  not  to  the  house  for 
which  he  is  registered,  but  to  the  cottage  that  was  pre- 
viously occupied.  But  all  things  proceed  exactly  on  the 
same  footing  at  the  house  as  they  did  at  the  cottage :  the 
same  establishment  of  servants,  the  same  domestic  ar- 
rangements, and  hitherto,  the  same  practice  of  resorting 
to  it  as  an  abode,  whenever  the  affairs  of  the  business 
called  him  to  the  place.    And,  as  the  same  motives  exist, 

VOL.  I.— B.  A.  E.  c.  0 
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184^.  the  same  intention  of  resorting  to  it  may  reasonably  be 
presumed ;  and  there  is  no  evidence  to  negative  such  in- 
tention. Nor  will  it  affect  hu  rights  that  he  had  another 
dwelling-house  elsewhere.  It  is  observed  by  Mr.  Seijt. 
Peckwell(l),  that,  ''  generally  speaking,  a  man  can  have 
but  one  domicile,  but  he  may  have  more  than  one  resi- 
dence."  And  to  the  same  effect  are  the  observations  of 
Lord  Kenyon,  in  Rex  v.  Sargent,  already  cited.  A  gen- 
tleman who  has  a  house  in  the  country  and  another  in 
town,  is  as  much  resident  at  one  as  at  the  other.  So  long 
as  there  is  an  establishment,  no  matter  how  fragmentary, 
and  there  is  an  intention  of  resorting  to  it  at  pleasure,  the 
residence  continues.  It  has  never  been  considered  that 
an  actual  residence  on  the  part  of  the  voter  himself  would 
be  necessary  under  the  provisions  of  the  Reform  Act,  if 
the  absence  is  only  temporary,  the  domestic  or  other 
establishment  is  kept  up,  and  the  animtu  revertendi  re- 
mains. In  a  debate  in  the  House  of  Commons  on  the  7th 
of  February,  1832,  on  a  motion  by  Captain  Boldero, 
'^  That  all  military  and  naval  persons  employed  (or  actually 
serving)  in  the  commercial  marine  of  the  United  King- 
dom, being  entitled  to  vote  for  members  in  parliament,  be 
exempt  from  the  application  of  the  term  non-resident ;" 
Mr.  Denman  (the  present  Chief  Justice  of  the  Queen's 
Bench)  said,  '^  I  think  the  honourable  and  gallant  mem- 
ber opposite  is  mistaken  in  the  law  of  the  case  with 
regard  to  the  residence  of  the  person  whose  family  oc- 
cupies a  house  in  any  city  or  borough.  In  my  view  of 
the  case,  such  person  is  to  be  taken  as  a  resident,  so  that 
if  any  one  were  to  sail  to  the  East  Indies,  and  yet  leave 
his  family  in  the  occupation  of  a  house  in  Westminster, 
he  would  not,  by  such  absence,  be  deprived  of  his  vote  ''(S). 
The  case  here  put  by  Lord  Denman  certainly  goes  much 
further  than  that  of  a  person  who,  like  the  voter  in  the 
(1)  1  P«ck.  391;  note.  (2)  P.  &  K.  16 ;  ElHott  on  Reg.  180. 
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present  case,  has  several  establishments  at  different  towns^     184g. 
and  passes  from  one  to  the  other  as  may  suit  his  conve- 
nience.    If  his  residence  at  any  one  of  them  would 
continue  in  thai  case,  it  would  surely  also  continue  in  this. 
Mr.  Hildyard,  against  the  vote — The  argument  on  the 
other  side  is  an  ingenious  attempt  to  represent  as  a  case 
of  constructive  residence,  what  at  the  utmost  amounts 
only  to  a  case  of  constructive  occupation ;  and  thus,  to 
confound  two  conditions  for  the  enjoyment  of  the  fran- 
chise, which  the  Reform  Act  has  anxiously  kept  distinct, 
assigning  a  different  period  during  which  each  is  to  con- 
tinue to  be  fulfilled,  the  occupation  for  twelve  months, 
the  residence  for  only  six  months.     So  loose  an  interpre- 
tation of  the  condition  of  residence,  would  in  a  great  mea- 
sure defeat  one  of  the  principal  objects  which  the  framers 
of  the  Reform  Act  had  in  view,  and  expressly  described 
in  the  preamble,  as  being  **  to  diminish  the  expense  of 
elections."    The  principal  cause  of  those  expenses  arose 
from  the  non-residence  of  voters.     This  was  the  mischief 
for  which  a  remedy  was  intended  to  be  provided.    And 
in  the  words  of  the  resolutions  in  HeydorCs  ca«^(l),  it  is 
the  duty  of  the  judge  at  all  times  to  make  such  construc- 
tion of  a  remedial  statute  as  shall  "  suppress  the  mischief 
and  advance  the  remedy;  putting  down  all  subtle  inven- 
tions and  evasions  for  the  continuance  of  the  mischief,  et 
pro  privato  commodo,  and  adding  force  and  life  to  the 
cure  and  remedy,  according  to  the  true  intent  of  the 
makers  of  the  act,  pro  bono  publico.''    This  is  a  safer  and 
more  legitimate  method  for  ascertainmg  the  true  interpre- 
tation of  the  act,  than  any  reference  to  the  debates  in 
parliament  at  the  time  when  it  was  passed,  which  can 
only  exhibit  the  opinion  of  the  individual  legislator,  pro- 
bably under  the  influence  of  the  strongest  party  bias. 
And  the  opinion  quoted  as  that  deUvered  by  Mr.  Denman 

(1)  3  Rep.  7;  Dwarris  on  Stat.  694. 
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1843.  in  the  House  of  Commons,  relates  to  a  case  entirely  dif- 
ferent from  the  present,  and  which  it  is  therefore  unne- 
cessary to  discuss. 

The  authorities  that  have  been  cited  on  the  other  side, 
either  legal  or  parliamentary,  are  by  no  means  adequate 
to  sustain  the  position,  that  this  voter  was  '*  resident"  at 
Wigan,  within  the  meaning  of  the  37th  section  of  the  Re- 
form Act.  The  case  of  R.  v.  MitcheU  in  particular,  if 
we  advert  to  the  circumstances  upon  which  the  Court 
dwelt  in  coming  to  the  decision,  seems  to  tell  more  strongly 
in  our  favour  than  in  theirs.  Lord  Ellenborough  asks, 
"  of  what  other  place  but  of  Norwich  could  these  men 
be  said  to  be  inhabitants  at  the  time?  They  had  their 
own  dwelling-houses  or  homes  there,  in  which  they  left 
their  families  dwelling.  .  .  .  They  had  no  other  abiding 
place  than  this."  But  here  the  ''  dwelling-house,"  the 
"  home,"  the  "  abiding  place"  of  the  voter,  is  not  at 
Wigan,  but  at  Bolton.  And  the  question  suggests  itself, 
''  Of  what  other  place  but  of  Bolton  could  he  be  said  to 
be  an  inhabitant?"  In  72.  v.  Sargent,  the  question  turned 
merely  upon  the  nature  of  the  qualification  required  for 
the  office  of  bailiff  under  the  local  charter ;  and  even 
there  the  house  appears  to  have  been  taken  for  the  per- 
sonal residence  of  the  party,  as  one  of  his  domestic  esta- 
blishments; and  not,  as  in  the  present  case,  merely  for 
the  purposes  of  his  trade,  and  as  a  lodging  for  his  trade 
servants,  and  used  by  himself  only  as  an  occasional  rest- 
ing place  in  his  commercial  journeys.  Such  a  residence, 
if  residence  it  be,  more  nearly  resembles  that  which  in  R. 
V.  Duke  of  Richmond^])  was  described  as  "  a  mere  pas- 
sage residence,"  and,  to  adopt  Lord  Kenyon's  expressions, 
*'  your  proceedings  would  be  ridiculed,  if  you  were  to  de- 
cide that  this  residence  was  sufficient." 

The  fVincAelsea  case(2)  cannot  be  rightly  understood 

(I)  6T.R.560.  (2)  Glanf.  12. 
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without  an  attentive  examination  of  the  whole  circum-  1842. 
stances  of  the  case.  It  appears  that  the  corporation  of 
Winchelsea  had  attempted,  by  a  bye-law,  to  limit  the 
right  of  voting  to  "  such  freemen  and  jurats  as  should  be 
inhabitants  in  the  town  by  the  space  of  three  months 
together  next  before  the  time  of  the  election.  The  pas- 
sage which  has  been  cited  is  the  second  in  a  series  of  nine 
resolutions  of  the  Committee  who  tried  the  petition.  By 
the  ^rst  resolution(l),  the  Committee  resolve,  that  the 
bye-law  is^  for  the  purpose  of  a  parliamentary  election, 
utterly  void ;  and  then,  by  their  second  resolution,  proceed 
to  declare  that,  notwithstanding  the  limitation  as  to  resi- 
dence attempted  to  be  introduced  by  the  bye-law,  these 
persons  were  inhabitants  of  the  town,  within  the  common 
law  qualification  of  inhabitancy;  but  this  resolution  does 
not  by  any  means  go  to  the  extent  attributed  to  it,  of  dis- 
pensing with  the  actual  residence  of  the  voter,  for  it  ap- 
pears from  the  statement  of  the  facts  of  the  case,  in  the 
Report(2),  that  though  the  Tildens  had  not  dwelt  in  their 
houses  in  the  town  by  the  space  of  three  months  next 
before  the  election,  they  had  dwelled  in  the  same  within  a 
year  and  a  day  next  before  the  election. 

Of  all  the  parliamentary  cases  that  have  been  cited, 
there  is  not  one  that  has  arisen  under  the  new  house- 
holders* franchise.  The  older  cases  relate  exclusively  to 
the  ancient  rights  of  voting  in  respect  of  inhabitancy  or 
freedom,  and  consequently  are  aifected  by  the  laxity  with 
which  the  condition  of  inhabitancy  or  residence  (suppos- 
ing them  to  be  convertible  terms)  was  formerly  under- 
stood. Of  the  more  recent  cases,  those  before  the  Kin- 
sale  (3),  and  Youghall(4)  Committees,  in  particular,  have 
reference  to  the  residence  of  freemen,  under  the  Irish 
Reform  Act,  which,  except  as  explained   by  the  help 

(1)  Page  17.  (2)  Page  14. 

(3)  Wadt'i  cote,  F.  U  F.  334.  {4)  John's  eau,  F.  &  F.  392. 
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1842,  of  one  of  its  schedules,  does  not  prescribe  any  definite 
period  during  which  the  condition  of  residence  shall  be 
fulfilled;  nor  imposes  upon  the  £10  householders,  Hke 
the  English  Act,  the  distinct  and  cumulative  condition 
of  residence.  And  though  the  decision  of  the  Oreat 
Marlow  Committee,  in  Clarke's  case,  had  reference,  as 
well  to  the  residence,  under  the  Reform  Act,  anterior  to 
registration,  as  to  the  inhabitancy  required  by  the  former 
law,  up  to  the  time  of  voting,  yet  in  that  case  the  voter 
had  a  dwelling-house,  and  wife  and  family  living  in  it,  at 
Great  Marlow,  and  these,  as  we  have  seen,  are  cir- 
cumstances most  essential  for  determining  the  place  of 
residence,  but  which  do  not  occur  in  the  present  case. 
Besides  that  all  the  cases,  except  the  Milbourne  Port, 
were  cases  in  which,  the  voter  having  left  his  former 
place  of  dwelling,  the  question  was,  whether  by  such  tem- 
porary absence  he  had  lost  his  legal  residence  in  that 
place ;  and  not,  as  here,  whether  he  had  acquired  another 
residence  away  from  his  actual  home:  for  it  does  not  ap- 
pear that  this  person  ever  had  lived  at  Wigan,  as  a  per- 
manent abode;  at  any  rate  his  principal  dwelling-house, 
and  domestic  establishment,  was  at  this  time  at  Bolton. 
In  the  Milbourne  Port  case,  a  member  of  the  voter's 
family,  "  who  had  no  concern  with  the  mill,"  resided  at 
the  house  where  the  business  was  carried  on;  which  suf- 
fices to  distinguish  that  case  from  the  present. 

We  are  willing  to  admit  that,  in  order  to  acquire  the 
franchise,  it  is  not  necessary  that  the  voter  should  have 
continued  personally  resident  during  the  whole  of  the  six 
months.  But  we  contend  that  there  should  be  something 
more  closely  coincident  with  the  legal  definition  of  resi- 
dence, and  more  broadly  distinguishable  from  mere  occu- 
pation, than  is  to  be  found  in  the  present  case.  The 
word  '^  inhabitant,"  when  used  to  denote  persons  liable 
to  a  pecuniary  charge,  has  been  considered  as  including 
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non-resident  occupiers^  but  where  a  personal  service  is  184^. 
imposed,  or  a  personal  franchise  is  to  be  exercised,  it  is 
considered  to  be  used  in  the  sense  of  '*  resident"  (1). 
And  in  R.  r.  Nichohon  {2%  the  court  were  of  opinion 
that  in  a  statute,  e.  g.  the  43  Eliz.  c.  S,  which  mentions 
"  inhabitants"  as  well  "  occupiers,"  the  former  term,  as 
contradistinguished  from  the  other,  was  to  be  taken  in  its 
more  confined  meaning  as  descriptiye  only  of  residents 
within  the  place.  It  is  clear,  therefore,  that  the  word 
''  resident,**  as  used  in  the  Reform  Act,  cannot  admit  of 
a  more  comprehensive  interpretation  than  ^'  inhabitant," 
when  employed  in  its  proper  and  narrower  signification. 
But  in  Dorme  v.  Martyr  (3),  it  was  held,  that  a  person 
who  had  a  commercial  establishment,  and  occupied  a 
house  for  the  purpose  of  his  business  in  a  ward  of  the  city 
of  London,  but  who  resided  elsewhere,  was  not  liable  to 
serve  an  office  imposed  by  act  of  parliament  on  the  '*  in- 
habitants" of  the  ward.  And  in  R,  v.  InhabHants  of 
North  Curry  (4),  where  several  partners  of  a  firm  carried 
on  a  branch  of  their  business  in  the  parish  of  North 
Curry,  by  means  of  a  foreman  and  other  servants,  who 
resided  in  the  parish  in  a  house,  part  of  the  premises 
where  the  business  was  carried  on,  but  no  one  of  the 
partners  resided  in  that  parish,  it  was  held  that  the  part- 
ners were  not  resiants  within  the  parish ;  and,  the  word 
''  inhabitants"  in  the  43  Eliz.  being  confined  to  resiants, 
they  were  not  liable  to  be  rated  in  respect  of  their  personal 
property.  In  that  case,  Bayley  J.  adverting  to  the  mean- 
ing of  the  word  "  resides,**  observes : — "  I  take  it  that  that 
word,  where  there  is  nothing  to  show  that  it  is  used  in  a 
more  extensive  sense,  denotes  the  place  where  an  individual 
eats,  drinks,  and  sleeps,  or  where  his  family  or  his  servants 
eat,  drink,  and  sleep ;  and  if  that  be  so,  there  is  no  ground 

(1)  Rogers  on  Elections,  195.  (2)  12  East,  330. 

(3)  SB.  &  C.  62 ;  2  Man.  &  Ryl.  98.  (4)  4  B.  &  C.  963. 
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1840.  for  saying  that  these  partners  had  a  residence  in  the  place 
in  question."  And  by  '^  servants/'  in  this  passage,  must 
be  meant  domestic  servantSi  for  there  were  servants  of  the 
firm  employed  in  the  business,  who  resided  upon  the 
premises.  The  facts  are  nearly  pafallel  to  those  of  the 
present  case.  The  house,  which  this  voter  has  at  Wigan, 
was  not  taken  for  his  own  residence,  or  for  that  of  any 
part  of  his  family,  but  merely  as  a  lodging  for  his  shop- 
man and  servants  employed  about  the  business.  The 
cottage  was  not  even  rated  as  in  the  occupation  of  the 
voter,  the  rating  being  in  the  name  of  the  shopman.  The 
partners  are  rated,  indeed,  for  the  new  premises,  but  that 
is  in  respect  of  the  occupation,  and  can  have  no  bearing  on 
the  question  of  residence.  And  it  is  lefl  uncertain,  upon 
the  evidence,  whether  they  were  in  occupation  before  the 
end  of  July,  1840.  It  is  evident  that  these  premises  were 
taken  principally  as  a  shop,  and  for  the  sake  of  the  shop ;  the 
whole  of  the  arrangements  are  subsidiary  to  that  purpose. 
And  an  occupier  of  a  shop,  though  he  frequent  it  daily, 
but  not  sleeping  there,  or  within  the  prescribed  distance, 
b  not  considered  as  residing  at  his  shop  (1).  Lord  Coke  (2), 
speaking  of  the  view  of  frankpledge,  says,  '^  If  a  man 
hath  a  house  within  two  leets,  he  shall  be  taken  to  be 
conversant  where  his  bed  is ;"  and  on  the  same  principle 
the  residence  of  a  voter  is  at  the  place  where  he  sleeps  (3). 
It  appears  that  this  voter  slept  at  Wigan,  at  the  most,  some 
half  dozen  times  in  the  course  of  the  year  ;  as  frequently 
stayed  only  for  the  day,  returning  at  night  to  Bolton, 
which  was  certainly  his  ordinary  and  habitual  ^'  place  of 
rest" (4):  the  sleeping  at  Wigan  was  merely  the  casual  and 
temporary  exception.  If  under  these  circumstances  he 
had  a  residence  at  Wigan,  he  was  resident,  just  as  much, 
at  Preston  and  St.  Helen's.     He  had  an  actual  residence 

(1)  See  Elliott,  183.  (2)  2  Inst.  122. 

(3)  2  Peck.  §6.  (4)  R.  v.  MUdenhaU,  3  D,  6(  Aid.  374. 
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at  Bolton  in  the  completest  sense  of  the  term^  and  it  may  1842. 
well  be  doubted  whether  he  can  also  be  constructively  ' 
resident  at  Wigan^  so  as  to  satisfy  the  provisions  of  the 
S7th  section  of  the  Reform  Act.  It  has  never  yet  been 
determined  what  would  be  a  constructive  residence  within 
the  meaning  of  that  clause;  and  it  is  now  put  forward  on 
authorities  relating  to  inhabitancy,  a  term  of  less  definite 
import,  and  upon  evidence  that  would  not  support  a  case 
even  of  constructive  inhabitancy. 

Mr.  Cockbum,  in  reply. — Whatever  may  be  the  import 
of  the  term  **  inhabitancy*'  when  applied  to  other  subjects, 
the  lest  writers  universally  consider  it,  with  reference  to 
the  ancient  rights  of  voting,  as  equivalent  to  **  residence.*' 
In  every  one  of  the  cases  that  have  been  cited,  inhabitancy 
and  residence  are  treated  as  convertible  terms.  And  as 
it  appears  from  the  authorities  cited,  that  there  may  be  a 
constructive  inhabitancy,  so  likewise,  and  under  similar 
circumstances,  we  contend  there  may  be  a  constructive 
residence.  In  Donne  v.  Martyr  no  part  of  the  premises 
was  used  as  a  dwelling-house;  there  was  no  bed-room 
there ;  and,  at  night,  after  the  workmen  left,  the  premises 
were  locked  up.  And  in  R.  v.  North  Curry  there  were 
no  sleeping  conveniences  for  the  partners  at  the  house, 
nor  did  they  ever  sleep  there.  /2.  v.  Mildenhall  was  the 
case  of  a  person  who,  being  the  driver  of  a  mail-cart,  slept 
part  of  the  night  at  one  place  and  part  at  another ;  and 
it  was  held  that  he  gained  a  settlement  at  the  place  where 
he  completed  his  night's  rest.  But  this  evidently  does  not 
touch  the  question,  where,  from  the  nature  of  a  man's 
occupation,  he  sleeps  some  nights  at  one  place,  and  some 
at  another.  The  authorities,  no  doubt,  establish  the 
position,  that  if  a  man  occupies  premises  at  one  place 
where  he  sleeps,  and  other  premises  at  another  place 
where  he  does  not  sleep,  the  place,  at  which  he  sleeps,  is 
his  residence.    But  they  also  show  that  a  man  may  have 
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1848.  several  residences ;  and  that  if  he  occupies  premises  at 
several  places,  at  each  of  which  he  has  provision  for 
sleeping;  and  does  occasionally  sleep,  he  may  then  be 
considered  to  have  a  residence  at  each. 

The  Committee  decided  the  vote  to  be  good. 

The  objection  to  the  vote  of  John  Ackroyd,  who  was 
also  registered  for  the  same  premises,  and  objected  to  on 
the  ground  of  non-residence,  was  then  abandoned  on  the 
part  of  the  sitting  members. 


Apni2.  THOMAS  WOODS'  CASE. 

A  head  of  ^^^  voter  was  registered  for  a  ''  House  and  Workshop, 

stetif  *^°'  ^*^^^®*  Place,"  and  was  objected  to  in  the  sitting  mem- 

"  that  the  bers'  lists  of  objections,  under  the  three  following  heads 

tion  men-  of  objection : 

OuTregSter,  ^'  ^^'  *^**  ^®  ^*^®  °^*  ^"'7  registered  in  the  register 

in  resMct  of  voters  for  the  said  borough,  in  force  at  the  time  of  the 

of  which  ,  «  1        I         i.rt       . 

the  voter  is   election,  m  respect  of  any  legal  quauncation. 

ijinotr4<^iiy      ^*  ^^^  ^^^^  ^^^  qualification  mentioned  in  the  register 

*^n"iabis* f-  °^  voters,  in  respect  of  which  he  is  registered,  is  not 

ficient  ac-     legally  described,  and  is  insufficient  according  to  law. 

law/'is  3*  ^^^  ^^^^  b^  did  ^^^  vote  in  respect  of  any  legal 

T^Zt  qualification. 

satisfy  the        And  it  was  now  proposed  to  strike  off  the  voter's  name, 

provisions  ,      ,  i       i  ^  i    i 

of  the  Stat    on  the  ground,  that  the  house  and  workshop  were  two 
c.  68,  ss.'53  separate  buildings,  that  could  not  be  joined  to  make  up 
and  77.       ^  qualification,  and  were  not  either  of  them  of  sufficient 
value  separately.    An  objection  had  been  taken  on  that 
ground  before  the  revising  barrister,  and  overruled  by  him. 
Mr.  Austin. — ^The  sitting  members  are  not  competent 
to  enter  into  this  case  of  objection ;  having  failed  to  com- 
ply with  the  regulations  of  the  statute,  4  &  5  Vict.  c.  68, 
requiring  the  parties  to  state,  in  their  lists  of  voters  ob- 
jected to,  the  particular  grounds  of  objection  on  which 
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they  intend  to  proceed.  The  53rd  section  enacts,  "  That  184S. 
in  all  cases  of  controverted  elections  or  returns  of  mem- 
bers  to  serve  in  parliament,  all  the  parties  complaining  of 
or  defending  such  elections  or  returns  shall,  by  themselves 
or  their  agents,  deliver  to  the  clerk  of  the  General  Com- 
mittee, Usts  of  the  voters  intended  to  be  objected  to, 
giving  in  the  said  lists  the  several  heads  of  objections, 
and  distinguishing  the  same  against  the  names  of  the 
voters  excepted  to."  And  the  77th  section  provides, 
**  That  no  evidence  shall  be  given  before  the  Committee, 
against  the  validity  of  any  vote  not  included  in  one  of 
the  lists  of  voters  delivered  to  the  General  Committee  as 
aforesaid,  or  upon  any  head  of  objection  to  any  voter 
included  in  any  such  list,  other  than  one  of  the  heads 
specified  against  him  in  such  list/*  These  clauses,  there- 
fore, read  together,  amount  to  this:  that  you  shall  not 
proceed  against  any  voter,  except  on  some  head  of  objec- 
tion specified  and  distinguished  against  his  name  in  the 
list  of  objections.  The  purpose  of  which  is,  that  the 
party  objected  to  may  know  beforehand,  on  what  ground 
the  validity  of  his  vote  is  meant  to  be  attacked.  There 
are  other  cases,  in  which  similar  notices  are  required  to 
be  given  by  one  of  the  contending  parties  to  the  opposite 
party.  In  appeals  under  the  poor  laws,  it  is  incumbent 
upon  the  appellant  to  deliver  to  the  opposite  party  a 
written  statement  of  the  particular  grounds  on  which  he 
appeals.  For  example,  if  he  takes  exception  to  the  rate, 
he  must  specify  that  he  is  not  properly  rated  for  such  a 
reason :  if  he  appeals  against  the  settlement  of  a  pauper, 
he  must  state,  either  that  the  pauper  was  not  born  in  the 
parish,  or  has  gained  a  settlement  in  another  parish  by 
serving  an  apprenticeship  there,  or  some  other  specific 
ground.  In  the  like  manner,  in  the  lists  exchanged  by  the 
parties  before  Election  Committees,  the  ground  of  objection 
to  the  voter  must  be  stated  in  such  a  manner,  as  to  show  on 
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184S.  what  objection  the  party  means  to  proceed.  To  this  class 
of  the  sitting  members'  objections^  there  are  three  heads 
of  objection.  The  first  states,  that  the  voter  is  not  duly 
registered  in  respect  of  any  legal  qualification.  And  then 
that  objection  is  repeated,  with  a  slight  variation  in  terms, 
by  the  second  and  third  heads,  which  are  in  substance 
the  same  as  the  first.  But  no  specific  ground  of  objection 
is  stated  at  all.  It  ought  to  have  been  stated,  agreeably 
to  the  objection  taken  before  the  revising  barrister,  and 
now  insisted  on,  that  the  voter  was  unduly  registered, 
because  he  was  registered  for  a  house  and  workshop, 
which  could  not  be  united  as  a  single  qualification,  under 
the  27th  section.  But  these  heads  of  objection  amount 
to  nothing  more  than  a  general  statement  that  he  is  not 
registered  for  any  legal  qualification.  Such  a  statement, 
it  is  evident,  includes  every  possible  case  of  defect  that 
could  vitiate  the  qualification ;  and  gives  us  no  more  in- 
formation than  the  mere  insertion  of  the  voter's  name  in 
the  list ;  informing  us  that  they  mean  to  object  to  him,  but 
of  nothing  further.  It  is  impossible  for  us  to  discover 
on  what  ground  they  propose  to  impeach  the  validity  of 
the  vote.  Under  such  an  objection  as  this,  they  may 
proceed  against  the  voter  on  the  ground  of  non-residence, 
or  insufficiency  of  value,  or  non-payment  of  rates,  or  on 
any  other  conceivable  case  of  disqualification.  On  all, 
or  any  of  these  grounds,  they  might  proceed  under  the 
general  objection,  that  he  has  no  legal  qualification,  and 
this,  and  no  more  than  this,  is  announced  in  their  present 
heads  of  objection.  If  this  be  an  admissible  form  of  ob- 
jection, it  is  nugatory  to  require  the  statement  of  any 
particular  grounds  of  objection,  for  this  general  statement 
will  comprehend  every  possible  species  of  objection.  The 
object  proposed  in  exchanging  lists  of  objections,  is  to 
prevent  unnecessary  expense  in  preparing  a  defence  on 
points  that  are  not  meant  to  be  attacked  :  but  that  object 
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would  be  entirely  frustrated^  if  this  vague  and  indefinite  1842. 
manner  of  objecting  were  allowed.  The  rule  requiring  ~^ 
the  grounds  of  objection  to  be  specified  in  the  lists  has 
prevailed  since  1711,  when  it  was  established  by  the 
order  of  the  House  (1).  It  was  adopted  in  the  statute 
53  Geo.  III.  c.  71,  the  first  statute  on  the  subject,  and 
continued  in  the  subsequent  statutes  in  nearly  the  same 
terms  as  in  the  original  order  of  the  House.  And  it  has 
been  constantly  enforced  by  decisions  of  Committees, 
both  under  the  order  and  the  statute.  Thus,  in  the 
Middlesex  case (2),  Abud  was  objected  to  as  having  no 
freehold ;  and  as  having  no  freehold  as  described  on  the 
poll.  The  witness  who  was  called  to  establish  these  ob- 
jections, was  asked,  whether  the  premises  had  not  been 
conveyed  to  the  voter  within  a  year  previous  to  the  elec- 
tion. The  Committee  determined  that  such  evidence, 
not  applying  to  the  objections  given  in,  should  not  be 
entered  into.  To  the  like  purpose  are  the  cases  of 
Friday  {2)  and  Batsford  {4f),  in  the  same  book.  The 
strictness  with  which  the  rule  has  been  followed,  is  ex- 
emplified in  the  Canterbury  case  (5),  where,  a  voter  being 
objected  to  as  having  tendered  at  the  wrong  booth,  the 
objecting  party  was  not  allowed  to  prove  that  he  had 
actually  voted  at  a  wrong  booth.  In  the  Belfast  case(fi), 
which  is  the  latest  authority  in  print  on  the  subject,  the 
objection  was  not  expressed  with  the  same  latitude  as 
the  present,  but  confined  to  the  narrow  ground  that  the 
voter  was,  at  the  time  of  the  election,  employed  in  the 
collection  of  the  revenue :  and  it  was  held  that  the  actual 
objection,  that  he  was  a  letter  carrier,  could  not  be  enter- 
tained. Much  less  would  it  have  been  sufiicient  to  have 
objected,  as  here,  in  general  terms,  that  he  had  no  legal 
qualification.     All  these  authorities,  in  carrying  this  rc- 

(1)2  Ludcre,  382.  (2)  2  Peck,  60.  (3)  Ibid. 

(4)  Ibid.  51.  (6)  K.  &  O.  327.  (6)  F.  &  P.  604. 
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184S.  gulation  into  effect,  require  that  the  grounds  of  objection 
should  be  specifically  stated,  and  that,  as  the  voter  must 
specify  his  qualification  in  order  to  entitle  himself  to  be 
registered,  so  the  objector  must  specify  the  disqualifica* 
tion,  to  deprive  him  of  his  right  to  vote.  And  such  a 
specification  of  objection  can  only  be  ascertained  so  as  to 
satisfy  the  principle  of  the  rule,  if  it  be  stated  in  precise 
and  definite  terms.  But  here  the  beads  of  objection  are 
expressed  in  so  vague  a  manner,  as  to  defeat  the  very 
purpose  and  utility  of  the  rule. 

Mr.  Hildt/ard. — We  are  not  prepared  to  say,  that  we 
could  proceed  upon  either  the  first  or  third  of  our  heads 
of  objection,  if  they  stood  alone ;  but  we  contend,  that 
the  second  head  of  objection  comprises  an  allegation 
sufficiently  distinct  and  specific  to  enable  us  to  enter  into 
this  case.  The  second  head  states  the  objection  to  the 
voter  to  be, ''  That  the  qualification  mentioned  in  the 
regbter,  in  respect  of  which  the  voter  is  registered,  is  not 
legally  described,  and  is  insufficient  according  to  law/' 
Now,  what  is  the  qualification  mentioned  in  the  register, 
and  in  respect  of  which  the  voter  is  registered?  "  A 
house  and  workshop."  Thus,  on  the  face  of  the  register, 
it  appears  that  the  qualification  consists  of  two  distinct 
and  separate  buildings.  For,  if  the  workshop  was  con- 
nected with  the  house,  and  formed  part  of  the  curtilage, 
the  whole  would  have  been  comprehended  under  the  de- 
scription of  **  House.''  Assuming,  therefore,  that  the 
circumstance  of  the  two  buildings  being  distinct  and  sepa- 
rate, forms  a  tenable  ground  of  objection,  the  matter  of 
that  objection  is  immediately  suggested  by  the  very  de- 
scription of  the  qualification  appearing  on  the  face  of  the 
register ;  and,  therefore,  our  head  of  objection  referring 
to  that  description  of  the  qualification,  sufficiently  indi- 
cates the  ground  on  which  we  proceed,  and  apprises  the 
other  party  of  the  nature  of  the  objection.    Let  us  sup- 
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pose,  that  the  voter  was  registered  for  ''Land*'  alone  184S. 
(which  would  not  by  itself  form  a  qualification),  and  we 
had  objected  to  him  in  the  terms  of  our  second  head  of 
objection,  would  it  not  have  been  sufficiently  apparent, 
what  was  the  ground  of  objection  meant  ?  And  it  would 
be  an  over-refined  and  subtle  logic  that  could  draw  a  dis- 
tinction, in  this  respect,  between  that  description  and  the 
present  one  of  house  and  workshop,  a  description  obviously 
importing  two  distinct  members,  or  particulars,  of  which 
the  qualification  is  alleged  to  consist. 

Mr.  Austin,  in  reply. — ^It  would  be  difficult  to  point  out 
any  real  difference,  in  effect,  between  the  first  and  third 
beads  of  objection,  which  they  abandon,  and  the  second, 
on  which  they  rely.  But,  taking  the  second  head  as  that 
on  which  they  proceed,  the  position  they  now  advance  is 
not,  that,  as  a  matter  of  fact,  the  house  and  workshop  are 
two  distinct  buildings,  but  that  it  appears  on  the  face  of 
the  register  itself,  that  the  description  of  the  qualification  is 
improper.  In  order,  therefore,  to  meet  this  mode  of  pre- 
senting the  case,  the  second  head  of  objection  must  be 
read  as  if  it  made,  not  a  single  specific  statement,  but  two 
several  and  independent  statements ;  first,  that  the  qualifi- 
cation is  not  legally  described ;  second,  that  the  qualifica- 
tion described  is  insufficient.  The  former  is  that  on  which 
they  profess  to  take  their  stand.  But  does  the  allegation 
that  the  qualification  "  is  not  legally  described,'*  furnish 
any  notice  whatever  of  the  particular  ground  of  objec- 
tion? It  ought  to  have  been  added,  ''because  it  is  de- 
scribed in  such  a  specified  manner."  And  the  question 
actually  raised,  is  not,  whether  there  is  a  proper  description 
of  the  qualification  on  the  register,  but  whether  that  de- 
scription of  itself  points  out  the  ground  of  objection  to  the 
qualification.  And  thus,  they  are  in  reality  contesting, 
not  the  propriety  of  the  description,  but  the  validity  of  the 
qualification  itself.    To  take  the  example  they  have  pro- 
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ISiS.  posed,  of  a  person  being  registered  for  "Land"  alone  ; 
tlic  objection  that  the  quaUfication  is  improperly  described, 
imports  that  there  is  something  erroneous  in  the  descrip- 
tion itself.  But  the  real  objection  in  the  supposed  case 
is  not  that  the  voter  is  entered  for  land  erroneously,  but 
that  he  cannot  be  registered  for  land.  So  in  the  present 
case,  it  is  not  said,  that  the  premises  are  erroneously  de- 
scribed as  a  house  and  workshop,  but  that  the  particulars 
comprised  in  that  description  cannot  constitute  a  legal 
qualification.  And  even  if  we  take  the  objection  on  the 
ground  of  improper  description,  in  this  their  own  sense, 
it  is  by  no  means  an  inevitable  inference  from  the  de- 
scription, ''house  and  workshop,"  that  they  are  two 
separate  and  distinct  buildings ;  much  less,  that  the  house 
may  not  separately  be  of  sufficient  value.  And  in  this 
respect,  the  present  case  is  clearly  distinguishable  from 
the  supposed  case  of  registration  for  "  land"  alone,  which 
can  in  no  possible  case  constitute  a  qualification  under  the 
new  borough  franchise. 
First  resolu-  The  Committee  resolved,  *^  That  the  second  head  of 
objection,  taken  by  itself,  is  suflSciently  specific  to  allow 
the  Committee  to  entertain  it." 


tion. 


The  voter  Mr.  Ackerley,  one  of  the  agents  for  the  sitting  members, 

teJ^'f?)*^  stated  that,  at  the  registration  in  1840,  he  had  objected 

and^work  *^  ^^^  name  of  Thomas  Woods  being  retained  in  the  list 

shop:*'  the  of  votcrs,  on  the  ground  that  the  house  and  workshop  of 

tion  take^n*  which  his  qualification  was  represented  to  consist,  were 

rion^wM^*'  *^^  distinct  buildings,  separated  from  each  other  by  the 

that  tLese  public  road,  which  could  not  be  taken  in  conjunction  to 

separate  form  the  qualification,  and  that  either  of  them  separately 

wMch"^'  was  not  of  sufficient  value  to  constitute  a  qualification ; 

S^dned  to  ^^^  ^^^^  "^  ^^^^^^  objection  was  taken, 

formaqaa-  Mr.  Austin  submitted  that,  after  this  evidence,  the 

and  neither  Sitting  members  could   not  proceed  with  the  case.     It 

0  which  appears  that  the  only  ground  of  objection  taken  at  the 
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registration  (except  the  ground  of  insufficiency  of  value      1842. 
winch  was  involved  in  the  other),  was,  that  the  house  and  was  of  suffi- 
workshop  were  two  distinct  buildings  that  could  not  be  ^t^Lrateiy* 
joined  to  form  one  quaUfication.     But  this  ground  of  ob-  theobjec- 
jection  is  not  specified  in  the  heads  of  objection,  on  which  fied  in  the 
the  sitting  members  proceed  in  objecting  to  this  vote  ;  the  j^tioos  be- 
only  ground  of  a  specific  character  there  stated  being  an  ^'^  *•*? 
objection  on  the  ground  of  misdescription.  was,  tbatthe 

Mr.  Hildyard. — Our  second  head  of  objection  in  this  ieniioned  " 
class,  and  that  on  which  we  intend  to  rely,  is,  "  that  the  |°  ^!!!S'" 

'  -^ '       '  ler  was  Dot 

qualification  mentioned  in  the  register,  in  respect  of  which  icRally  de- 
the  voter  is  registered,  is  not  legally  described,  and  is  held,  that 
insufiicient  according  to  law."  And  the  particular  ground  ||J^  wasDot 
of  objection  on  which  we  proceed  against  this  voter  is,  J*^*°  *?!®^ 
that  his  quaUfication  is  made  up  of  two  members,  a  house  barrister. 
and  workshop,  which  being  separate  and  distinct  build- 
ings, cannot  be  taken  together  as  forming  a  qualification. 
This  is  the  ground  that  was  taken  before  the  barrister, 
and  this  is  a  ground  that  we  are  enabled  to  go  into,  under 
our  second  head  of  objection.  The  qualification  is  de- 
scribed in  the  register  as  a  "  house  and  workshop :"  it 
therefore  appears  on  the  face  of  the  register,  that  the 
quaUfication  is  improperly  described ;  since  that  descrip- 
tion implies  that  there  are  two  separate  buildings,  and 
thus  indicates  of  itself  the  inherent  defect  in  the  quaUfi- 
cation. And  if  the  circumstance  of  that  defect  is  further 
made  out  in  evidence,  and  it  is  shown  that  the  house  and 
workshop  are  in  fact  two  separate  buildings,  and  neither  of 
them  of  sufficient  value,  we  shall  have  made  out  our  second 
head  of  objection  to  the  fullest  extent  of  its  terms;  we 
shall  have  shown  that  the  qualification  is  both  improperly 
described,  and  is  insufficient  in  law.  It  is  attempted  to 
confine  us  to  the  first  part  of  our  objection,  that  on  the 
ground  of  mis-description,  and  to  prevent  us  from  going 
into  the  other  ground  of  insufficiency  in  law;  but  both 
yoii*.  I.— B.  A.  B.  c.  F 
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^^^^'  grounds  of  objection  were  in  effect  taken  before  the  bar- 
rister, and  upon  both  we  are  now  entitled  to  proceed. 

Mr.  Austin. — Of  the  three  heads  of  objection  stated  in 
the  list  of  the  sitting  members^  the  first  and  third  have 
been  abandoned  by  them ;  and  the  second,  according  to 
their  own  explanation  of  its  meaning,  consists  of  two 
several  grounds :  firsts  that  the  qualification  is  not  legally 
described  in  the  register ;  and,  secondly,  that  it  is  insuffi- 
cient in  law.  Of  these  two  grounds  it  appears  that  the 
first  was  not  taken  before  the  revising  barrister,  and 
therefore  cannot  be  entertained  by  the  Committee ;  and 
the  second  ground  is  stated  in  such  general  terms,  as  not 
to  amount  to  a  specification  of  any  particular  ground  of 
objection ;  certainly  not  to  a  sufficient  specification  of  the 
ground  of  objection  actually  taken  before  the  revising 
barrister.  It  has  indeed  been  attempted  to  interpret  the 
first  branch  of  the  second  objection,  as  if  it  means  that 
the  description  m  the  register  indicates  on  the  face  of  it 
the  defect  in  the  alleged  qualification,  so  that  an  objection 
on  the  ground  of  illegal  description,  is  in  effect  an  objection 
on  the  ground  of  the  illegality  of  the  qualification.  But 
this  is  a  meaning  which  the  words  cannot  be  made  to  bear, 
without  a  violent  strain  upon  their  natural  signification, 
and  besides  would  go  to  the  length  of  confounding  the  de- 
scription with  the  thing  described.  And  what  is  there  in 
either  branch  of  the  second  objection,  that  is  distinctly  or 
peculiarly  applicable  to  the  ground  actually  taken  ?  How 
can  it  be  said  to  specify  that  ground,  or  in  what  respect 
is  it  more  applicable  to  this,  than  to  any  other  conceivable 
defect  in  the  qualification  ? 

It  is  unnecessary  to  repeat  the  arguments  that  have 
been  urged  in  the  former  discussion,  where  the  point  in 
issue  was,  in  a  great  measure,  the  same.  Under  this  view 
of  the  question,  the  resolution  to  which  the  Committee 
has  just  now  come,  must  be  understood  to  have  reference 
to  the  ground  of  misdescription^  taken  in  the  only  sense 
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which  the  words  can  properly  bear.  And  the  Committee  1842. 
may,  with  perfect  consistency^  and  without  any  departure 
from  the  true  meaning  of  their  former  resolution^  at  pre- 
sent further  determine,  that  inasmuch  as  the  sitting  mem* 
bers  have  not  specified  in  their  list  of  objections  the 
ground  of  objection,  which  alone  was  taken  before  the 
revising  barrister,  and  on  which  alone  they  can  now  insist, 
they  are  not  in  a  situation  to  enter  into  their  case  of  ob- 
jection against  this  vote. 

The  Committee  came  to  the  following  resolution!  ''That  Second  re- 
the  objection,  specified  in  the  second  head  of  objection,  ^^^^^' 
was  not  taken  before  the  revising  barrister.*' 

The  next  day,  Mr.  Hildyard  proposed  to  proceed  with     April  4. 
the  examination  of  witnesses  in  this  case. 

Mr.  Austin  objected  to  this  course,  as  the  Committee, 
by  the  effect  of  the  resolutions  to  which  they  had  come 
the  day  before,  had  already  adjudicated  upon  the  case ; 
and  having  been  decided  and  disposed  of,  it  could  not 
now  be  resumed.    The  room  having  been  cleared. 

The  Committee  came  to  the  following  resolution :  "  The  Third  reso- 
Committee  are  of  opinion,  that  the  second  head  of  objec-   "^^°* 
tion  specified  in  the  case  of  Thomas  Woods,  is  confined  head  of  ob- 
to  the  illegality  of  the  description  as  stated  in  register;  iuHng'that 
but  on  this  objection  no  evidence  can  be  taken  on  the  ^Q^^JfigJ^* 
facts  of  the  legality  of  the  qualification."  *ion  men- 

the  register 
is  not  legally  described,  and  is  insuiBcient  according  to  law,  the  only  specific  ground,  that 
the  Committee  can  entertain,  is  that  of  the  illegality  of  the  description  in  the  register,  and 
no  qnestion  can  be  entertained  as  to  the  legality  of  the  qualification  itself. 

Mr.  Hildyard  then  submitted,  that  consistently  with  The  voter 
this  resolution,  he  might  now  proceed  to  argue  the  case  gisteredfor 
on  the  point  of  law  relative  to  the  improper  description.     ^^  ^^^^ 

shop,"  an 
objection  on  the  ground  of  illeeal  description  of  the  qualification  in  the  register,  might  hare 
been  entertained  by  the  Committee,  if  it  had  been  taken  before  the  revising  bairister. 

v2 
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184^.  Mr.  Austin. --The  first  resolution  to  which  the  Com* 
mittee  came  in  this  case,  was,  "  That  the  second  head  of 
objection,  taken  by  itself,  is  sufficiently  specific  to  allow 
the  Committee  to  entertain  it."  This  resolution,  when 
read  together  with  the  third  resolution,  to  which  the  Com- 
mittee has  just  now  come,  amounts  to  this:  that  the 
second  head  of  objection  is  a  sufficient  specification  of 
objection  on  the  ground  of  the  illegality  of  the  descrip* 
tion  as  stated  in  the  register ;  but  is  not  a  sufficient  spe- 
cification of  objection  on  the  ground  of  the  illegality  of 
the  qualification.  And  besides  these,  there  is  the  second 
resolution,  to  the  effect,  "  That  the  objection  specified  in 
the  second  head  of  objection  was  not  taken  before  the 
revising  barrister."  So  that  from  the  three  resolutions 
combined,  it  results,  that  in  the  opinion  of  the  Committee, 
there  is  a  part  of  the  second  head  of  objection  which 
includes  the  ground  of  misdescription  on  the  register, 
but  that  objection  was  not  taken  before  the  revising  bar- 
rister. According,  therefore,  to  the  opinion  of  the  Com- 
mittee, as  expressed  in  these  resolutions,  it  is  clear  that 
the  objection,  on  the  ground  of  the  illegality  of  the  quali- 
fication, cannot  be  entered  into ;  and  the  only  ground  of 
objection  which  can  be  considered  to  be  specified  against 
this  voter  in  the  sitting  members'  list,  and  on  which  they 
have  any  pretence  for  insisting,  is  the  ground  of  the  im- 
proper description  of  the  qualification  in  the  register. 
But  this  objection  was  not  taken  before  the  revising  bar- 
rister. It  was  an  objection  that  might  have  been  taken 
before  him.  And  as  it  might  have  been  taken,  and  was 
not  taken  before  the  revising  barrister,  it  cannot  now  be 
entertained  by  this  Committee.  These  propositions  are 
founded  upon  the  true  construction  of  the  50th  and  60th 
sections  of  the  Reform  Act,  a  construction  that  has 
repeatedly  been  recognized  by  Committees,  and  may  be 
considered  as  firmly  settled.     Under  the  provisions  of 
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the  50th  section,  there  are,  besides  claims,  two  different  ISiS. 
classes  of  cases,  with  which  the  revising  barrister  is  con- 
cerned, and  which  are  distinguished  from  each  other  in 
this  respect,  that  witli  the  one  he  may  deal  without  any 
notice  of  objection  having  been  given,  but  he  cannot  en- 
tertain the  other,  unless  there  has  been  a  regular  notice 
of  objection.  He  can  expunge  the  name  of  a  person 
who  is  dead,  correct  mistakes  in  any  of  the  particulars  of 
name  and  description,  supply  omissions  of  any  of  those 
particulars,  except  the  voter's  surname,  or,  if  the  matter 
omitted  be  not  supplied  to  his  satisfaction,  expunge  the 
person's  name ;  with  all  these  cases  he  is  competent  to 
deal,  without  any  notice  of  objection  having  been  given. 
But  in  any  other  case  but  those  mentioned,  he  cannot 
expunge  any  name,  unless  a  regular  notice  of  objection 
has  been  given  to  the  party.  Now,  by  the  60th  section, 
the  jurisdiction  of  the  Committee  is  reserved  in  those 
cases  only,  where  in  consequence  of  the  decision  of  the 
revising  barrister,  the  name  of  the  voter  was  improperly 
inserted  or  retained  in  the  register,  or  the  name  of  any 
person,  who  tendered  his  vote  at  the  election,  improperly 
omitted  from  the  register.  In  those  cases,  then,  with 
which  the  revising  barrister  can  deal  without  an  objection 
having  been  taken,  there  being  no  judicial  determination 
of  the  matter  between  parties,  there  is  no  decision  of  the 
revising  barrister,  and  consequently  no  appeal  to  the  Com- 
mittee under  the  60th  section.  And  in  the  other  class  of 
cases,  where  a  regular  notice  of  objection  is  required,  he 
cannot  expunge  the  name,  unless  such  notice  has  been 
given,  and  therefore,  if  no  objection  be  so  brought 
before  him,  the  name  will  not  be  retained  on  the  register 
in  consequence  of  his  decision,  and  no  appeal  will  lie 
from  him  to  the  Committee.  But  if  an  objection  be  taken 
before  him,  then  he  is  bound  to  adjudicate  thereon,  and 
if  he  decides  against  the  objection,  the  name  will  be  re- 
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1843.  tained  in  consequence  of  his  decision,  and  the  Committee 
can  entertain  the  case.  Accordingly,  in  the  present  case, 
if  the  alleged  matter  of  misdescription  were  no  more 
than  a  mere  mistake  or  omission  in  the  particulars,  the 
case  would  not  be  one  on  which  an  appeal  would  lie  to 
the  Committee.  But  if,  as  the  present  proceeding  neces- 
sarily implies,  the  misdescription  is  such  as  afiects  the 
very  essence  of  the  qualification^  the  case  could  not  come 
under  the  cognizance  of  the  revising  barrister,  except 
upon  a  regular  notice  of  objection,  and  an  objection  taken 
before  him  on  the  particular  ground.  But  here,  it  ap« 
pears  from  the  evidence  of  the  objector  himself,  that  this 
ground  of  objection  was  not  taken  before  the  revising 
barrister  :  be  therefore  could  not  make  a  decision  upon  it ; 
the  name  could  not  have  been  retained  upon  the  register 
in  consequence  of  any  such  decision ;  with  respect  to  this 
matter,  therefore,  the  appellate  jurisdiction  of  the  Com- 
mittee cannot  arise,  and  the  Committee  are  not  competent 
to  entertain  this  objection.  The  rule  that  Committees  can- 
not proceed  on  any  other  grounds  of  objection  than  those 
taken  before  the  revising  barrister,  was  recognized  and 
confirmed  by  two  Committees,  whose  authority  is  entitled 
to  the  highest  respect ;  the  Rochester  Committee,  1885, 
of  which  the  present  Speaker  was  a  member,  and  from 
which  there  emanated  a  series  of  excellent  decisions,  such 
as  never  proceeded  from  any  other  Committee ;  and  the 
Monmouth  Committee,  in  the  same  year,  of  which  Mr. 
Edward  Strutt  was  chairman,  and  Mr.  Serjt.  Talfourd 
was  a  member.  The  course  of  the  decisions  in  both  those 
Committees  was  to  limit  the  appeal  strictly  to  the  objec- 
tions taken  before  the  revising  barrister.  The  Rochester 
Committee,  indeed,  went  a  little  too  far  (yet  in  the  right 
direction)  in  determining  that  the  evidence  should  be 
confined  to  the  witnesses  called  before  the  revising  bar- 
rister (1).  But  their  decision  was  corrected,  in  this  re- 
(1)  K.&0.82.  . 
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sped,  by  the  Monmouth  Committee^  who  resolved  (1),  1840. 
*'  That  the  Committeei  before  hearing  any  objection  in 
the  nature  of  an  appeal  from  the  decision  of  the  revbing 
barrister^  will  require  the  grounds  of  the  objection  bond 
Jide  made  and  insisted  on  to  be  proved^  and  the  evidence 
confined  to  those  grounds ;  but  that  they  will  not  restrict 
the  evidence  of  either  party  to  that  before  the  revising 
barrister."  The  same  rule  has  been  adopted  also  by  this 
Committee  in  WhysaU's  case  (3),  where  they  resolved, 
"  That  this  Committee  will  not  allow  any  vote  to  be  ques- 
tioned on  an  objection  that  might  have  been  taken,  and 
was  not  taken,  before  the  revising  barrister." 

Here  the  objection  on  the  ground  of  improper  descrip- 
tion in  the  register,  might  have  been  taken  before  the 
barrister;  but  not  having  been  taken  before  him,  the 
Committee,  conformably  to  the  rule  in  the  Monmouth 
case,  and  their  own  resolution,  cannot  now  entertain  it. 
In  adhering  to  that  rule,  they  will  carry  into  effect  the 
true  interpretation  of  the  Reform  Act.  If  a  contrary 
course  were  permitted,  and  the  inquiry  before  the  Com- 
mittee were  not  confined  rigidly  to  points  raised  before 
the  barrister,  it  would  only  be  necessary  to  take  some 
paltry  objection  before  the  barrister,  as  a  foundation  for 
an  appeal  to  a  Committee,  when  there  might  be  brought 
forward  a  multitudinous  array  of  objections,  that  might, 
more  conveniently,  and  with  far  less  expense,  have  been 
discussed  and  decided  by  the  local  tribunal  provided  by 
the  act. 

Mr.  Hildyard. — We  admit  that,  by  the  resoluticm  of 
the  Committee,  we  are  confined  to  the  objection  on  the 
ground  of  misdescription,  but  contend,  that  that  objection 
was  in  effect  taken  before  the  revising  barrister,  and  adju- 
dicated upon  by  him.  If,  upon  the  objection  taken  that 
the  house  and  workshop  are  two  distinct  buildings,  he 
comes  to  the  conclusion  that  they  are  two  distinct  build- 

(1)  K.  &  O.  412.  (2)  Ante,  p.  185. 
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1842.  ings^  and  consequently  expunges  the  name,  this  is  equi- 
valent to  a  decision^  that  the  description  of  the  qualification 
is  illegal:  if,  on  the  other  hand^  he  is  of  opinion  that  they 
are  not  two  distinct  buildings,  and  retains  the  name,  this 
amounts  to  a  determination  that  the  description  of  the 
qualification  is  legal.  You  cannot  raise  the  objection 
which  was  actually  taken ,  without  also  raising  that  on  the 
ground  of  the  legality  of  the  description ;  and,  in  deciding 
the  one,  he  implicitly  decides  the  other.  After  the  re- 
vising barrister  had  decided  that  the  two  buildings  could 
be  united,  and  retained  the  name  in  the  list,  the  objector 
could  not  have  also  taken  the  other  objection  as  to  the 
description,  the  latter  being  included  in  the  former.  The 
50th  section  of  the  Reform  Act  directs,  that  the  revising 
barrister  "  shall  require  it  to  be  proved  that  the  person 
objected  to  was  entitled  to  have  his  name  inserted  in  the  list 
of  voters,  in  respect  of  the  qualification  described  in  such 
list."*  Suppose  a  voter  in  a  borough  were  put  on  the  list 
for  "  land'*  alone,  and  he  was  objected  to  on  the  ground 
that  his  alleged  qualification  was  only  land;  this  also 
brings  before  the  revising  barrister  the  objection  that  the 
description  of  the  qualification  is  bad  on  the  face  of  the 
register.  The  one  necessarily  involves  and  implies  the 
other.  So,  in  the  present  case,  a  '^  house  and  workshop" 
is,  on  the  face  of  it,  a  bad  description,  because  they  can- 
not be  united  to  form  a  qualification.  The  objector  takes 
that  ground  of  objection  which  involves  both,  and  the 
barrister  therefore  decides  both.  That  is  the  decision 
we  say  is  wrong,  and  which  we  call  upon  you  to  reverse. 

Mr.  Austin,  in  reply. — It  is  admitted,  that  the  objection 
on  the  ground  of  misdescription  was  not  expressly  taken 
before  the  revising  barrister:  but  it  is  said,  that  it  was 
taken  in  effect,  because  it  is  involved  in  the  objection 
that  was  actually  taken.  The  objection  actually  taken 
was,  that  these  were  two  separate  and  distinct  buildings, 
which  is  an  objection  to  the  legality  of  the  qualification ; 
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yet  it  is  said,  that  this  objection  involves  and  implies  an  1842. 
objection  on  the  ground  of  the  improper  description  of 
the  qualification  on  the  register;  an  objection  of  an  essen- 
tially distinct  character.  To  confound  these  two  objections 
would  be  nothing  less  than  to  confound  the  terms  of  the 
description  with  the  quality  of  the  subject  of  the  descrip- 
tion ;  and  by  such  an  egregious  fallacy,  it  is  attempted  to 
represent  the  objection  on  the  ground  of  the  illegality  of 
the  description,  which  your  last  resolution  allows  them  to 
enter  into,  as  identical  with  the  objection  on  the  ground 
of  the  illegality  of  the  qualification,  the  consideration  of 
which  the  resolution  interdicts.  If  the  two  objections 
are,  as  they  are  alleged  to  be,  substantially  identical,  why 
is  not  the  objection  now  repeated  in  the  same  terms  in 
which  it  was  brought  forward  before  the  revising  bar- 
rister ?  But  the  present  objection  is  an  objection  utterly 
different,  in  substance  as  well  as  in  form,  from  that  which 
was  then  taken.  The  objection  you  are  now  called  upon 
to  consider,  is,  that  the  description  of  the  qualification  on 
the  register  was  an  illegal  description.  That  is  an  ob- 
jection the  revising  barrister  was  competent  to  entertain 
and  decide,  provided  the  objection  were  made  before  him. 
That  is  an  objection  that  you  might  entertain,  if  it  had 
been  taken  before  him.  But  as  it  was  not  brought  before 
the  revising  barrister,  it  cannot  now  be  entertained  by  the 
Committee. 

The  Committee  resolved, ''  That  if  the  objection  on  the  Founh  re- 
ground  of  illegal  description  of  the  qualification  in  the  *°*"^'*^"' 
register  had  been  taken  before  the  revising  barrister,  the 
Committee  might  have  entertained  it,  but  that  objection 
not  having  been  so  taken,  the  Committee  cannot  now  en- 
tertain it." 

In  consequence  of  this  decision,  all  the  other  cases  of 
the  same  class  were  abandoned  on  the  part  of  the  sitting 
members. 
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JAMES  HAGUE'S  CASE. 

Ajfril  Sth. 

Where  the        Before  the  sitting  members  entered  into  their  case  of 

the  voter,  objection  to  this  vote,  a  preliminary  objection  was  taken, 

lUt^ob^***  on  the  part  of  the  petitioners,  to  the  form  of  the  head  of 

jections,  objection  under  which  the  case- was  brought  forward.  The 

voter  did  head  of  objection,  cUss  5  of  the  sitting  members'  list,  was 

Twelve' ca-  expressed  in  the  following  terms :  *'  For  that  he  had  his 

months  ^^^^  improperly  retained  in  the  register  of  voters  in  force 

next  pre-  at  the  time  of  the  election,  in  consequence  of  the  decision 

3Ut  Jaiy,  of  the  barristers  (or  one  of  them),  who  revised  the  list  of 

owneror*'  vo^rs,  from  which  the  register  was  formed,  inasmuch  as 

tenant,  any  he  did  not,  for  twelve  calendar  months  next  previous  to 

wareh'oiuie,  the  last  day  of  July  1840,  occupy,  as  owner  or  tenant,  any 

houie!''^'  house,  warehouse,  counting-house,  shop,  or  other  building, 

oth^'  build-  ^®*"8»  either  separately,  or  jointly  with  any  land  ocqupied 

ing,  being,  therewith,  of  the  clear  yearly  value  of  not  less  than  10/." 
rateiv.'or^       Mr.  Justin. — This  head  of  objection  follows,  word  for 

iny  ifiJd''*'  ^^^^>  *^^  ^^^^^  ^^  **^  P*'^  ^^  *^  ^*  section  of  the 
occupied      Reform  Act,  which  defines  the  qualification  of  a  voter  for 

therewith,  ,  it.  •  n    h     i 

of  the  clear  a  City  or  borough.    It  IS  a  mere  enumeration  of  all  the 
ofnotless^^  grounds  of  qualification,  and  not,  as  it  ought  to  be,  a  spe- 
thhTwiu!'"    cification  of  a  particular  ground  of  objection.    The  state- 
held  a  spe-  ment,  which,  in  conformity  with  the  Act  of  4  &  5  Vict. 
tion,oiith'e  c.  58,  ought  to  specify  a  single  ground  of  objection,  here 
ofTnwiffi.     comprehends  at  least  a  dozen  different  grounds  of  ob- 
ciencyof     jection.    It  may  include  objections  that  he  did  not  oc- 
cupy for  twelve  months;  that  he  did  not  occupy  a  hoi^e; 
that  the  house  was  not  of  the  yearly  value  of  10/.;  in  short, 
as  many  objections  as  there  are  particulars  that  may  enter 
into  the  qualification.    The  53rd  and  77th  sections  of  the 
4  &  5  Vict.  c.  58,  do  not  prevent  the  objector  from  stating 
several  heads  of  objection,  nor  indeed,  any  number  that 
he  may  think  advisable,  with  a  due  regard  to  the  question 
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of  costs;  but  the  Act  absolutely  requires  him  to  specify  1848> 
and  disiinguuh  such  beads  against  the  name  of  the  par- 
ticular voter.  And  this  is  not  a  mere  technical  point,  but 
one  that  involves  the  very  principle  of  these  provisions  in 
the  Act.  The  Act  not  only  provides  for  the  delivery  of 
lists  of  the  voters  objected  to,  but  also  requires  that  each 
head  of  objection  shall  be  specified  against  the  name  of 
the  voter  objected  to.  And  for  what  purpose  ?  In  order 
that  the  party  may  be  apprised  of  the  nature  of  the 
objection  against  bis  vote,  and  may  come  prepared  with 
his  defence.  But  if  the  olgections  are  put  in  this  shape ; 
if  the  whole  of  the  words  of  the  enfranchising  clause  may 
be  thus  taken  together,  and  stated  negatively  against  his 
name ;  how  is  it  possible  for  him  to  discover  what  is  the 
objection  that  is  intended  to  be  actually  brought  against 
him  ?  In  the  case  of  Woads^  vote  (1)>  the  first  head  of  ob- 
jection, which  stated  **  that  the  voter  was  not  duly  regis- 
tered in  respect  of  any  legal  qualification,''  was  admitted 
to  be  untenable,  as  not  being  sufficiently  specific.  And 
the  present  head  of  objection  is  in  effect  the  same  as  that. 
There  have  occurred  several  cases  in  the  Courts  of 
Law  relative  to  analogous  provisions  in  the  statutes  relating 
to  the  poor  laws,  requiring  notice  of  the  particular  grounds 
of  appeal  to  be  given  by  the  appellant  to  the  respondent 
party.  Thus,  in  B.  v.  SUeard(fi),  where  a  notice  of  appeal 
against  the  accounts  of  an  overseer,  stated  only  that  the 
appellant  would  object  to  certain  specified  items  or  charges 
of  payments  in  the  accounts,  it  was  held  that  this  notice 
was  bad,  because  the  particular  causes  and  grounds  of 
appeal  were  not  specified  and  stated  in  the  notice,  as 
required  by  the  statute  41  Qeo.  3,  c.  23,  s.  4.  And  Mr. 
Justice  Bayley  there  observed,  '*  Where  a  notice  is  ge- 
neral, and  leaves  it  uncertain  upon  which  of  several  pos- 
sible grounds  of  appeal  an  item  is  questioned,  can  we  say 

( 1 )  Ante,  p.  203.  (2)  2  B.  &  C.  866. 
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t842.  that  it  states  and  specifies  a  particular  ground  ?"  So  like- 
wise^ the  statute  56  Geo.  3,  c.  139,  having  provided  several 
requisites  to  the  due  binding  of  parish  apprentices^  it  was 
held,  that  a  notice  of  appeal  against  a  removal  founded 
on  a  settlement  by  parish  apprenticeship,  which  stated 
generally,  that  the  requisites  of  the  statute  56  Geo.  3,  c. 
139,  were  not  complied  with,  was  not  such  a  "statement  of 
the  grounds  of  appeal/'  as  would  satisfy  the  81st  section 
of  the  4  &  5  Will.  4,  c.  76 :  Reg.  v.  Whitley  (1). 

To  decide  that  this  head  of  objection  is  a  good  and 
valid  head  of  objection,  would  be  in  direct  opposition  to 
these  deliberate  determinations  of  the  Court  of  Queen's 
Bench.  Where,  indeed,  a  section  of  a  statute  refers  only 
to  one  matter,  there  it  would  possibly  be  sufficient  to 
state,  that  that  section  of  the  statute  has  not  been  com- 
plied with.  Suppose  that  the  S7th  section  bad  been 
broken  into  as  many  several  sections  as  there  are  parti- 
culars in  the  qualification  required,  it  might,  in  that  case, 
have  been  sufficient  to  say,  that  such  or  such  a  section 
was  not  complied  with.  But  as,  in  Reg.  v.  Whitley,  a 
notice  of  appeal  was  not  permitted  to  be  made  in  the 
shape  of  a  general  reference  to  the  multifarious  requisites 
of  an  act  of  parliament,  so  likewise,  in  the  present  case, 
according  to  the  rule  there  laid  down  by  Mr.  Justice 
Coleridge,  the  statement  of  the  grounds  of  objection  ought 
not  to  be  made  in  that  manner,  but  "  should  be  confined 
to  the  particular  facts  which  it  is  intended  to  prove  or 
dispute  at  the  trial."  For  instance,  if  it  is  intended  to 
take  the  objection,  that  the  voter  had  no  sufficient  oc* 
cupation,  the  head  of  objection  should  express,  sepa- 
rately and  distinctly,  that  he  did  not  occupy  the  premises 
mentioned  as  his  qualification  on  the  register.  If  the 
ground  relied  on  be  the  insufficiency  of  their  value,  it 
should  be  stated  singly,  that  the  house,  &c.  was  not  of 
(1)  11A.&E.90;  dP.&D.ai. 
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the  annual  value  of  10/.  And  so  on,  witli  respect  to  1842. 
any  other  requisite  in  the  electoral  qualification:  thus 
bringing  the  matter  of  the  objection  distinctly  and  speci- 
fically before  the  notice  of  the  party  objected  to.  And 
these  provisions  of  the  act  of  parliament,  under  which  the 
Committee  sits,  are  not  directory  merely,  but  imperative ; 
Imperative  upon  the  objector  to  observe  them ;  upon  the 
Committee^  strictly  to  enforce  them.  Your  jurisdiction  is 
derived  from  the  act,  and  is  limited  by  the  act ;  and  you 
have  no  power  to  receive  evidence,  except  on  a  head  of 
objection  specified  in  the  manner  directed  by  the  act. 
The  head  of  objection  not  having  been  so  specified  here, 
you  have  no  jurisdiction  in  the  case. 

Mr.  Hildyard, — The  cases  that  have  been  cited  relate 
to  the  construction  of  statutes,  not  in  pari  maieridp  nor 
even  of  an  analogous  subject  matter,  and  are  quite  inap- 
plicable to  the  present  case.  Yet  assuming  for  a  moment, 
that  these  authorities  on  the  regulations  of  the  poor  laws, 
can  have  any  bearing  upon  the  question  before  us,  it  may 
be  observed,  that  the  established  practice  respecting  the 
form  of  the  notices  of  appeal,  is  this :  you  are  required, 
indeed,  to  state  the  several  grounds  specifically,  but  you 
may  state  as  many  as  you  please ;  and,  although  you  are 
obliged  thus  to  specify  them,  you  are  not  precluded  from 
proceeding  upon  any  or  all  of  them.  In  the  same  manner, 
under  this  act,  the  objecting  party  is  required  to  specify 
the  heads  of  objection,  but  he  is  by  no  means  confined 
to  a  single  head  of  objection.  Any  number  of  objections 
may  be  taken  before  the  revising  barrister;  the  same 
objections,  whatever  their  number,  may  be  taken  before 
the  Committee.  In  the  present  case,  more  than  one  ob- 
jection were  taken  before  the  revising  barrister ;  we  are 
now  prepared  to  maintain  the  same  objections,  and  the 
statement  of  our  objections,  therefore,  necessarily  assumes 
this  complex  form.     The  argument  on  the  other  side 
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184S.  supposes,  that  every  one  of  these  objections  might  have 
been  taken  separately,  if  stated  as  a  distinct  head.  But 
if  they  may  all  be  taken,  what  practical  difference  can 
ensue,  whether  they  are  distributed  into  as  many  distinct 
heads  as  there  are  grounds  of  objection,  or  whether  all 
the  grounds  of  objection  are  stated  together  in  a  single 
connected  sentence?  In  the  Ennis  case  {I),  the  heading 
to  the  class  of  objections  was  expressed  in  terms  that 
were  nearly  an  exact  transcript  of  the  7th  section  of  the 
Irish  Reform  Act.  Yet  it  does  not  appear  to  have  been 
doubted,  that  the  objecting  party  was  at  Uberty  to  pro- 
ceed upon  any  one  of  the  numerous  objections  compre- 
hended in  the  statement.  And  he  was  actually  permitted 
to  proceed  upon  a  ground, — change  of  qualification, — ^that 
was  not  specifically  stated  in  the  heading  of  the  list.  The 
heading  of  one  of  the  classes  of  the  petitioners'  objections 
is  precisely  the  same  in  substance,  and  is  equally  compre- 
hensive, as  this  one  of  ours ;  and  differs  from  it  in  form 
only  so  far,  that  what  we  have  stated  in  one  clause,  they 
have  subdivided  into  two.  And  are  you  to  be  called  upon 
to  say,  that  a  mere  formal  variation  of  this  kind  (a  technical 
difference  it  hardly  deserves  to  be  called),  shall  determine 
the  validity  of  the  one  list,  and  the  invalidity  of  the  other? 
If  so  narrow  and  rigid  an  interpretation  is  to  be  put  upon 
the  words  of  this  statute,  and  we  are  to  be  required  to 
state  every  possible  ground  of  objection  in  a  separate 
head,  would  it  not  be  equally  reasonable  to  take  an  ex- 
ception to  the  form  of  our  lists,  because  that,  according 
to  the  general  practice,  the  heads  of  objection  are  written 
in  the  margin  against  the  bracket  enclosing  the  names, 
instead  of  being  repeated,  totidem  verbis,  against  each 
individual  name?  But  the  latter  is  no  more  than  a  literal 
compliance  with  the  words  of  the  act  would  seem  to 
require. 

(1)  K.&  0.437. 
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Mr.  Justin^  in  reply. — We  do  not  deny  that  any  num-     1842, 


ber  of  objections  may  be  niade^  provided  that  they  be  made 
in  a  manner  conformable  to  the  act.  If  you  object  to  a 
Toter  on  the  ground  that  he  did  not  occupy  the  premises 
for  which  he  is  registered^  you  may  also  object^  that  he 
was  bribed  to  vote.  But  each  objection  should  be  stated 
in  the  form  of  a  distinct  allegation  of  some  one  particular 
ground.  Here  it  appears  that,  before  the  revising  bar- 
rister, two  separate  objections  were  taken ;  those  should 
have  been  specified  in  the  lists,  and  not  thrown  together 
with  a  number  of  others,  which  cannot  now  be  enter- 
tained. The  statement  here  made,  is  neither  more  nor 
less,  than  that  the  voter  was  not  qualified  under  the  27th 
section  of  the  Reform  Act,  and  thus,  as  was  said  by  Mr. 
Justice  Patteson,  in  Reg.  v.  Whitley ,  not  only  leaves  the 
opposite  party  in  ignorance  of  the  intended  ground  of 
objection,  but  tends  positively  to  mislead.  If  the  head 
of  objection  comprise  more  than  a  single  ground  of  ob- 
jection, if  there  be  but  two  grounds  of  objection,  either 
of  which  may  be  taken,  is  it  not  clear  that  neither  is 
specified?  If  an  objection  may  be  made  in  this  cumula- 
tive fashion,  the  lists  of  objections  would  be  henceforward 
useless.  All  that  you  would  have  to  do,  would  be  to  take 
a  mass  of  names  from  the  poll-book,  and  say  that  these 
persons  are  not  qualified  under  the  27th  section.  And 
the  efiect  would  be,  entirely  to  repeal  the  provisions  of 
the  act  that  require  the  statement  of  these  heads  of 
objection.  [Chairman : — The  act  requires  the  heads  of 
objection  to  be  specified,  but  need  the  head  of  objection 
be  specific?"}  A  head  of  objection  can  mean  nothing  else 
than  a  ground  of  objection.  To  put  any  other  meaning 
upon  the  word  would  be  inconsistent  with  the  language 
as  well  as  with  the  objects  of  the  act.  It  says  that  the 
heads  of  objection  are  to  be  "  distinguished"  against  the 
names.    But  you  cannot  distinguish  several  that  are  taken 
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18i2.  together.  A  former  act,  9  Geo.  IV.  c.  22,  s.  15,  required 
the  objector  to  "particularize"  the  heads  of  objection. 
And  if  the  expressions  of  the  acts  so  far  differ,  their 
objects  are  exactly  similar.  If  a  "head"  of  objection 
means,  not  a  single  ground,  but  a  collective  statement  of 
several  objections,  all  the  purpose  of  the  enactment  would 
be  defeated.  The  legislature  meant  to  require  that  the 
objection,  whether  you  call  it  head  of  objection  or  ground 
of  objection,  should  be  specified.  But  if  the  head  of 
objection  could  comprehend  more  than  one  ground,  it 
could  comprehend  any  number.  If  it  is  a  good  form  of 
objection  to  state,  that  the  voter  is  not  qualified  under 
the  27th  section,  you  might  equally  well  say,  you  object 
upon  the  Reform  Act  itself.  In  the  Ennis  case,  the  Com- 
mittee admitted  that  they  were  deciding  an  objection  not 
coming  within  the  head  of  objections ;  and  that  they  did 
so  as  a  matter  of  indulgence.  But  they  had  really  no 
power  to  concede  the  indulgence  they  professed  to  grant, 
as  what  they  did  was  in  effect  to  repeal  the  provisions  of 
the  act  of  parliament.  That  case  should  be  less  an  autho- 
rity, than  a  warning  to  you,  not  to  deviate  from  the  course 
prescribed  by  the  letter  of  the  statute.  These  Usts  are 
the  foundation  of  your  jurisdiction  in  this  matter.  And 
it  is  incumbent  upon  you  to  see,  that  they  conform  strictly 
to  the  requisitions  of  the  statute ;  as,  unless  they  so  con- 
form, you  have  no  authority  to  proceed.  In  determining 
that  question,  the  words  of  the  statute  are  your  only 
guide ;  interpreted  according  to  the  ordinary  signification 
of  the  tenns,  and  explained  and  illustrated  by  the  general 
purview  of  the  act. 

The  Committee  came  to  the  following  resolution : 
"  The  Committee,  considering  the  previous  words  of 
the  objection  to  be  accessory  to  and  explanatory  of  the 
latter  part,  relative  to  insufficiency  of  value,  and  to  be  taken 
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in  connexion  with  it,  overrule  Mr.  Austin's  objection,  and     1842. 
decide  that  Mr.  Hildyard  shall  proceed  with  the  case." 

This  head  of  objection,  therefore,  was  considered  by  the 
Committee  as  amounting,  in  effect,  to  a  specific  objection 
on  the  ground  of  the  insuflSciency  of  the  yearly  value  of 
the  premises  for  which  the  voter  was  registered.  Accord- 
ingly^  in  the  case  of  this  voter,  James  Hague,  and  also  in 
that  of  William  Harrison,  who  was  objected  to  under  the 
same  class,  the  simple  question  of  the  annual  value  of  the 
premises  on  the  register,  was  entertained  and  decided  by 
the  Committee.  It  afterwards  became  a  subject  of  dis- 
cussion (1),  what  other  questions,  complicated  with  that 
of  value,  could  be  entertained  under  the  same  head  of 
objection. 

The  overseer  having  proved  the  service  of  the  notice  of  Objection 
objection  to  Hague's  name,  the  signature  of  Jump,  the  the  revUioa 
objector,  to  the  notice  of  objection,  and  that  the  voter's  ^^  ^^J  ^^* 
name  was  inserted  in  the  list  of  objections ;  Mr.  Ackerley  nave  an  an* 
stated,  that  he  appeared  in  the  revising  barrister's  court  in  appear  for 
support  of  the  objection ;  that  he  had  a  brief  so  to  appear  in^*J^tSSl^' 
given  him  by  Mr.  Anderton,  an  attorney ;  that  he  had  no  bjriheCom- 
authority  from  Jump  to  appear  for  him ;  that  the  voter, 
who  was  present  and  was  examined,  took  no  objection  to 
his  appearing  as  objector ;  that  the  revising  barrister  adju- 
dicated upon  the  case,  and  retained  the  name  on  the  list. 

Mr.  Austin, — By  the  60th  section  of  the  Reform  Act, 
the  revising  barrister  has  no  authority  to  adjudicate  upon 
an  objection, ''  unless  the  party  so  objecting  shall  appear 
by  himself,  or  by  some  one  on  his  behalf,  in  support  of 
such  objection  (2)."    Here  it  is  not  shown  that  Ackerley 

(1)  OnfU't  cttii,  and  CcUeraU'i  cam,  pott.  « 

(2)  Upon  the  constniction  of  the  Treating  Act,  7  Will.  HI.  c.  4,  it  has  been 
held,  that  the  words  *'  on  his  behalf/'  most  be  understood  to  comprehend  only 
tcts  done  at  the  desire  or  with  the  knowledge  of  the  party,  Hughe$  v.  Mar$haUt 
2  C.  &  J.  118 ;  C.  &  R.  169,  note. 

VOL.  I. — B.  A«  B.  C.  Q 
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184^.     appeared  on  behalf  of  Jump  :  it  is  not  proved  that  he  was 
authorized  by  Jump,  nor  that  Andertpn  was  the  attorney 
of  Jump« 
The  Committee  overruled  the  objection. 

Aprue.  WILLIAM  HARRISON'S  CASE. 

Evidence  of      Mr.  Ackerley  stated  that  he  attended  in  the  revising 

wh&t  WAS 

said  by  the  barrister's  court  in  1840,  and  objected  to  this  voter's  qua- 
hTcT^^  lification,  on  the  ground  of  insufficient  yearly  value ;  and 
^minatioD  that  the  voter  was  examined  in  support  of  his  qualifica- 
revising  tiou,  and  cross-examined  by  Mr,  Ackerley  himself  with 
notreceived.  respect  to  the  value  of  the  premises. 

Mr.  Austin  then  asked  Mr,  Ackerley,  what  the  voter 
said  upon  such  cross-examination. 

Mr.  Hildyard  objected  to  the  question,  the  declaration 
of  the  voter  not  being  admissible  as  evidence  in  support 
of  the  vote. 

Mr.  Austin  contended  that,  admitting  that  to  be  the 
general  rule,  he  was  notwithstanding  entitled  to  give  in 
evidence  what  was  said  by  the  voter  in  answer  to  hostile 
questions  on  cross-examination. 

The  Committee  were  of  opinion  that  the  question  could 
not  be  put. 

N 
Aprils  JOHN  COYLE'S  CASE. 

Mid  7. 

Under  the  This  vote  was  objected  to  by  the  sitting  members, 
^lobiTOtiSn  ""^^^  ^^  same  head  of  objection  as  that  which  was  dis- 
as  that  in  cussed  in  Hague* s  case  (I).  The  objection  taken  before 
c««.  the  ob-  the  revising  barrister,  was  "  insufficiency  of  value  during  a 
was^iSweJ  portion  of  the  year  preceding  the  registration." 

***.§<*  i'*^  (l)4nte,  p.218. 

evidence  to  v  /         » r 

show  that  part  of  the  premises  was  severed  into  a  distinct  dwelling-bouse,  so  that  the  |Mrt 

retained  by  the  voter  was  of  insufficient  value,  although  it  did  nol  appear  that  this  question 

had  been  specifically  raised  before  the  revising  barrister. 
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The  counsel  for  the  sitting  members  adduced  evidence  184£. 
tending  to  prove^  that  part  of  the  house  for  which  the 
▼oter  was  registered  had  been  separated  off  into  a  dis- 
tinct dwelling-house,  which  was  in  the  occupation  of 
another  person,  and  that  the  other  part,  inhabited  by  the 
voter,  was,  by  itself,  of  less  annual  value  than  10/. 

Mr.  CockburHf  for  the  petitioners,  objected  to  the 
reception  of  this  evidence,  as  inconsistent  with  the  resolu- 
tion of  the  Committee,  the  effeot  of  which  was  to  confine 
the  objecting  party,  under  this  head  of  objection,  strictly 
to  questions  of  insuflSciency  of  value.  The  question  as  to 
the  sufficiency  of  the  value  of  the  whole  premises,  and  the 
question,  whether  a  separate  part  of  the  premises  are  of 
sufficient  value,  are  two  distinct  questions.  The  latter 
involves  another  question,  besides  that  of  value  :  namely, 
whether  there  has  been  such  a  severance  of  part  of  the 
house,  as  to  render  that  part  a  separate  house.  But  this 
question  of  the  severance  of  the  house,  does  not  appear 
to  have  been  raised  before  the  revising  barrister,  and 
consequently  cannot  be  entertained  by  the  Committee. 

The  Committee,  without  hearing  the  counsel  for  the 
sitting  members,  overruled  the  objection. 

It  appeared  in  evidence,  that  the  house,  for  which  the  if  there^be 
voter  was  registered,  was  a  double  house,  with  the  front  in  ^mmimica- 
Bradsbaw  Gate,  and  the  back  in  Hanover  Street,  and  |ion^; 

'  '  tween  two 

having  a  door  into  each  of  those  streets,  which  run  paral-  parts  of  a 
lei  to  each  other.     It  consisted  of  three  floors,  the  cellars,  though 
the  middle  floor,  and  the  upper  floor.    Some  time  before  ^^^^ 
the  registration  in  1840,  the  upper  floor,  which  previously  outer  door 
contained  but  one  large  room,  extending  from  the  front  the  whole 
of  the  house  to  the  back,  was  divided  into  two  by  a  par-  "'^^'s 
tition  wall ;  and  the  middle  floor,  which  contained  four  *'^^"  ^ 
rooms,  two  to  the  front  and  two  to  the  back,  was  so  divided  him  to  vote. 
that  one  of  the  back  rooms  was  separated  from  the  rest, 
a  door,  communicating  between  this  room  and  another^ 
#  q3 
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1842.  being  bricked  up,  and  the  other  back  room  being  joined 
with  the  front  rooms.  Underneath  were  two  cellars,  and 
in  the  wall  between  them  was  a  hole  large  enough  for  a 
person  to  pass  through,  and  from  each  cellar  there  was 
a  step-ladder  whereby  to  go  up  into  the  room  above,  that 
from  the  back  cellar  into  the  back  room,  which  was  sepa- 
rated off.  This  hole  remained  open  after  the  alteration ; 
and  it  also  appeared  in  evidence  that  the  ladder,  and 
the  entrance  from  the  back  cellar  into  the  back  room 
above,  remained  after  the  alteration ;  and  that  it  was  the 
habit  of  the  inmates  of  the  front  part  of  the  house,  to  pass 
and  repass  into  the  back  part,  by  means  of  this  communi- 
cation. The  voter  was  the  tenant  of  the  whole  house. 
After  the  alteration,  his  mother  lived  in  the  two  back 
rooms,  that  had  been  divided  off,  and  he  inhabited  him- 
self the  rest  of  the  house,  including  both  the  cellars.  He 
was  rated  for  the  whole  premises  as  for  one  house,  and 
paid  one  rent  to  his  landlord.  He  was  rated  and  regis« 
tered  for  a  "  House,  Bradshaw  Gate." 

It  was  admitted  that  the  house,  without  the  rooms  that 
had  been  separated  off,  would  not  be  of  a  sufficient 
value. 

The  case,  therefore,  turned  chiefly  on  the  question  of 
the  fact  of  the  communication  between  the  back  cellar  and 
the  rest  of  the  back  of  the  house,  with  respect  to  which 
fact  there  was  some  contradictory  evidence. 

Assuming  the  facts  to  be  as  stated  above,  Mr.  Slade 
contended,  that  there  being  this  internal  communication 
between  the  two  parts  of  the  house,  the  whole  was  the 
house  of  the  voter,  according  to  the  principle  prevailing 
in  cases  of  burglary.  Rex  v.  Stock  {I),  and  in  settlement 
cases,  Rex  v.  North  CoUingham  (2). 

The  Committee  decided  that  the  vote  was  good. 

(1)  2  Taunt.  339,  where  Lord  EUenborough  said  it  could  make  no  difference 
whether  tbecommunicatioa  was  through  a  trap-door^  or  by  a  commoD  staircuci. 

(2)  1  B.  &  C.  683,  and  othercases  cited,   Rogers,  174 ;  Elliott,  137. 
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THOMAS  CATTERALL'S  CASE.  AprU7, 

The  voter  was  registered  for  a  *'  House,  Weir  Bridges.*'  Under  the 
It  appeared  from  the  evidence  of  the  person  who  objected  ^^^^bjectioo 
before  the  revising  barrister,  that  the  objection  then  taken  ^^^J||>j° 
was,  that  the  voter  had  not  occupied  a  house  of  the  an-  «>«•*  the 
nual  value  of  lO/.,  during  the  year  preceding  the  31st  of  tbeinsuffi. 
July,  1840;  but  no  question  was  raised  as  to  the  value  of  ^e°valoeof 
the  house  at  Weir  Bridges ;  the  actual  objection  having  ^  ^^\ 
been,  that  a  house  at  Pool  Stock,  which  the  voter  had  case  of  sue- 
occupied  during  the  first  part  of  the  year  before  he  re-  cupatioo!^' 
moved  to  Weir  Bridges,  was  not  of  the  value  required.  J^^S^^^,  J^" 
The  case  was  brought  forward  under  the  same  class  of  »ued* 
objections  as  Hague's  case  {I), 

Mr.  Slade. — The  resolution  to  which  the  Committee 
came  in  Hague's  case,  being  in  effect,  that  the  only  ob- 
jection, specifically  alleged  in  this  head,  was  that  of  in- 
sufiiciency  of  value,  the  sitting  members  cannot  in  the 
present  case  enter  into  any  other  question  than  that  of 
value.  If  in  Coyle's  case  (S)  they  were  permitted  to  pro- 
ceed with  a  collateral  and  incidental  inquiry,  the  main 
question  was  at  any  rate  confined  to  the  value  of  the 
house  for  which  he  appeared  to  be  registered.  But 
here,  according  to  the  objector's  statement,  the  objection 
raised  at  the  registration,  related  not  to  the  value  of  the 
bouse  at  Weir  Bridges,  but  to  that  of  another  house  pre- 
viously occupied  at  Pool  Stock.  The  case,  therefore, 
upon  which  the  barrister  decided,  must  have  been  one  of 
successive  occupation.  But  this  is  a  question,  into  whicli 
their  present  head  of  objection,  as  interpreted  by  your 
resolution,  does  not  allow  them  to  enter;  nor  into  the 

(1)  Ante,  p.  218.  (2)  Ante,  p.  226. 
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1848.  question  of  the  value  of  any  other  house,  than  that  for 
which  the  voter  is  registered. 

Mr.  Hildyard. — An  objection  substantially  the  same  as 
the  present  was  taken  in  Coyle's  case  by  Mr.  Cockbum, 
and  overruled.  The  effect  of  the  resolution  in  Hague's 
case  is,  to  declare  that  the  general  question  of  the  occupai' 
tion  of  premises  of  the  yearly  value  of  10/.,  may  be  raised 
under  this  head  of  objection.  It  is  acknowledged,  that, 
in  a  case  of  successive  occupation,  the  house  last  occupied 
ought  alone  to  be  entered  upon  the  register.  It  is  there- 
fore, in  such  a  case,  necessarily  matter  of  evidence,  whe- 
ther the  former  house  was  such  as  could  constitute  a 
qualification. 

The  Committee  deliberated,  and  came  to  the  following 
resolution : 

'^  That,  under  the  head  of  objection,  Class  5,  of  the 
sitting  members'  list,  the  Committee  cannot  entertain  any 
objection  to  the  vote  of  Thomas  Catterall,  founded  on  the 
successive  occupation  of  a  house  in  Pool  Stock  and  Weir 
Bridges.'' 

Lord  Lincoln  observed  that  this  was  not  the  unanimous 
decision  of  the  Committee,  and  that  he  for  one  did  not 
concur  in  it. 

Course  of  On  the  second  day  of  the  proceedings,  five  votes  hav- 
mttrikb/  i"g  ^^®n  struck  off  from  the  poll  of  the  sitting  members, 
J^^^*tin*"  ^^^  ^^  ^^^  petitioners,  Mr.  Standish,  stood  second  on  the 
poll,  being  in  a  majority  of  one  above  Mr.  Crosse,  the 
sitting  member  lowest  on  the  poll,  and  Mr.  Crosse  and 
Mr.  Grenfell  were  equal.  Mr.  HiUyard  then  proposed 
to  strike  off  votes  from  the  petitioners'  poll.  It  was  ob- 
jected by  Mr.  Slade,  that  according  to  the  general  prac- 
tice, both  the  petitioners  should  first  be  placed  in  a  ma- 
jority. Mr.  Hildyard  denied  that  such  was  the  general 
practice  adopted  in  Committees.     In  the  Kingslorhupon- 
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HuU  ease  ( 1 );  a  majority  of  eighty*four  votea  was  reduced^  1 840. 
and  the  petitioner  placed  in  a  majority  above  both  the 
sitting  members,  before  a  proposal  was  made  on  their  part 
to  attack  the  poll  of  the  petitioners.  But  that  case  had 
in  a  most  peculiar  degree  incurred  the  animadversion  and 
dissent  of  the  profession,  and  would  hardly  be  considered 
to  afford  a  sanction  to  the  course  there  pursued. 

The  Chairman  said,  the  Committee  would  leave  the 
matter  in  the  hands  of  the  counsel :  and  it  was  accord- 
ingly arranged  that  the  counsel  for  the  sitting  members 
should  proceed  to  strike  off  votes  for  the  petitioners. 

After  the  resolution  in  CatteraU's  case,  Mr.  Hildyard  April  a, 
stated  that  the  effect  of  this  decision  deprived  him  of  the 
hope  of  being  able  to  maintain  the  seats  of  both  the 
sitting  members,  and  therefore,  notwithstanding  that  Mr. 
Crosse  was  still  one  below  Mr.  Standish,  the  petitioner 
whose  name  stood  highest  on  the  poll,  he  should  at  pre- 
sent decline  to  proceed  to  restore  Mr.  Crosse  to  his  ori- 
ginal relative  position,  but  would  call  on  the  counsel  for 
the  petitioners  to  proceed  with  the  scrutiny,  so  as  to  place 
both  the  petitioners  in  a  majority  on  the  poll,  and  then 
it  would  fall  on  him  to  say,  whether  he  would  altogether 
abandon  the  seat  on  the  part  of  Mr.  Crosse. 

Mr.  Cockbum. — The  course  adopted  in  the  present 
case,  with  the  concurrence,  indeed  at  the  instance,  of  the 
counsel  for  the  sitting  members,  has  been,  in  the  first  place, 
for  the  petitioners  to  proceed  with  the  scrutiny,  till  they  had 
put  the  petitioner  who  was  highest  on  the  poll,  above  the 
sitting  member  who  was  lowest ;  and  then  for  the  sitting 
members  to  proceed,  on  their  part,  till  they  had  put  the 
lowest  sitting  member  above  the  highest  petitioner.  Con- 
sistently with  this  arrangement,  Mr.  Hildyard  could  not 
require  the  petitioners  to  proceed  with  the  scrutiny,  unless 
he  either  positively  withdrew  Mr.  Crosse  from  the  contest, 

(I)  F.&F.562. 
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184£.     or,  if  he]  would  not  take  that  step,  unless  he  went  on  till 
he  had  put  Mr.  Crosse  in  a  majority  above  Mr.  Standish. 
The  Committee  decided  that  the  petitioners  should  be 
called  upon  to  proceed  with  the  scrutiny. 

The  scrutiny  having  been  continued  till  the  11th  of 
April,  when  Mr.  Greenall  and  Mr.  Standish  were  at  the 
head  of  the  poUi  the  further  prosecution  of  the  case  was 
abandoned,  and  the  Committee  resolved, 

"  That  Peter  Greenall,  Esq.  was  duly  elected. 

"  That  Thomas  Bright  Crosse,  Esq.  was  not  duly 
elected. 

''  That  Charles  Standish,  Esq.  was  duly  elected,  and 
ought  to  have  been  returned." 

And  the  Committee  also  reported  to  the  House  that 
they  had  altered  the  poll,  by  striking  off  the  names  of 
John  Austen  and  forty-five  others,  as  not  having  had  a 
right  to  vote. 
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CASE   V. 

COUNTY  OF  LONGFORD. 

X HE  Committee  was  appointed  on  the  7th  of  April, 
184S,  and  consisted  of  the  following  members: 
Ijord  Ashley,  M.  P.  for  Dorsetshire. — (Chairman.) 
George  Wflliam  Wood,  Esq.,  M.  P.  for  Kendall. 
Sir  John  Hanmer,  Bart,  M.  P.  for  Kingston-upon-Hull. 
Colonel  Robert  Ferguson,  M.  P.  for  Kirkaldy. 
Henry  Halibrd,  Esq.,  M.  P.  for  South  Leicestershire. 
Robs  Donnelly  Mangles,  Esq.,  M.  P.  for  Guildford. 
WilUam  Forbes,  Esq.,  M.  P.  for  Stirlingshire. 
Petitioner — Anthony  Lefroy,  Esq. 
Cownelfor  the  FetUioner — Mr.  Serjt  Wrangham,  Mr.  Bere,  and 
Mr.  Lefiroy. 

Agent — Mr.  J.  Courtenay. 

Sitting  Member  petitioned  i^amsf— Luke  White,  Esq. 

Counsel/or  L.  White,  Esq.— Mr.  Austin,  Q.  C,  Mr.  F.  Robinson, 

and  Sir  J.  Bayley. 

Agents — Messrs.  Farrer  &  Co. 

The  petitioner,  and  Luke  White,  and  Henry  White, 
Esquires,  were  the  candidates  at  the  election.  The  two 
latter  were  returned. 

The  petition  alleged  that  the  votes  of  many  persons 
who  had  been  illegally,  unduly,  and  erroneously  registered, 
and  of  persons,  who  since  the  time  of  registration  had 
ceased  to  be  qualified,  and  of  persons,  whose  claim  to  be 
registered  had  been  adjudicated  upon  by  a  Committee  of 
the  House,  on  the  occasion  of  former  elections,  and  whose 
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1846.     votes  were  then  declared  to  be  bad,  but  who  notwithstand- 
ing had  been  re-registered,  and  of  persons  disqualified  for 
other  reasons,  were  tendered  at  the  election  for  Mr.  Luke 
White,  and  were  received ;  whereby,  and  by  other  means, 
Mr.  Luke  White  obtained  a  colourable  majority ;  but  that 
the  majority  of  legal  votes  was  in  fisivour  of  the  petitioner. 
Af>ni  11,       The  vote  of  James  Doherty,  who  voted  for  the  sitting 
Irish  re.      members,  was  objected  to  on  the  part  of  the  petitioners. 
gUter  open.      ]yf  ^^  Auitin  argued  that  the  Committee  had  no  jurisdic- 
tion to  inquire  into  the  case ;  the  matter  alleged  as  the 
ground  of  objection  to  the  vote  not  having  arisen  since  the 
registration^  so  as  to  bring  the  case  within  the  59th  sec- 
tion of  the  Irish  Reform  Act. 

Mr.  Seijt.  Wrangham  argued  in  favour  of  the  jurisdic- 
tion of  the  Committee  to  inquire  into  the  case  (1). 

The  Committee  resolved,  ''  That  the  vote  of  James 
Doherty  may  be  inquired  into."  Ay eu,  four :  Sir  J.  Han- 
mer,  Mr.  Halford,  Mr.  Forbes,  Lord  Ashley.  Noes, 
three:  Mr.  G.  Wood,  Colonel  Ferguson,  Mr.  Mangles  (2). 
April  13.  Evidence  having  been  adduced  in  support  of  the  objec- 
tion, Mr.  Bobinson  contended,  that,  inasmuch  as  it  had 
not  been  proved  that  a  sufficient  objection  to  the  claim  of 
the  voter  had  been  raised  before  the  assistant  barrister, 
the  petitioners  were  not  in  a  situation  to  proceed  with  the 
case. 

The  Committee  resolved,  ''  That  they  would  proceed 
with  the  case."  Ayes,  four :  Sir  J.  Hanmer,  Mr.  Halford, 
Mr.  Forbes,  Lord  Ashley.  Noes,  three :  Mr.  G.  Wood, 
Colonel  Ferguson,  Mr.  Mangles  (3). 

(1)  The  argamenU  iixgtd  on  each  side,  were  for  the  nuwt  put  the  seme  m  sub- 
Btance  as  those  employed  on  former  occasions,  when  the  question  of  opening  the 
Irish  register  has  been  argued  before  Election  Committees.  See,  in  particular, 
Longford,  P.  &  K.  179  ;  Oalway,  P.  &  K.  308 ;  C.  &  R.  396  ;  Cariow,  P.  & 
K.  394 ;  CUmm^U,  P.  &  K.  427 ;  C.  &.  R.  464 ;  Carhw,  F.  £(  F.  3;  Longford, 
F.  fit  F.  223. 

(2)  Printed  Minutes,  p.  4.  (3)  Ibid. 
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On  this  same  vote,  the  question  was  discassed,  what  184*13. 
is  the  proper  mode  of  estimating  the  yearly  value  of  an  j^j^i  14 
interest  in  land  that  shall  confer  a  qualification  to  vote  in  ^"^  ^^' 
an  Irish  county  (1). 

Mr.  Seijt.  Wrangham  contended,  that  the  true  cri- 
terion of  the  yearly  value  was  this :  "  What  a  solvent 
tenant  could  fairly  afford  to  pay  for  the  land,  over  and 
above  the  rent  and  charges  to  which  the  voter  is  liable  in 
respect  of  the  same." 

Mr.  Robinson  contended,  that  the  proper  test  for  ascer- 
taining the  yearly  value  was  this  :  '*  That,  in  the  ordinary 
practice  of  cultivation,  the  land  should  be  fairly  capable 
of  producing  the  sum  of  10/.  a^year  clear  profit  above  all 
rent  and  charges  and  the  expenses  of  production.'* 

The  Committee  resolved,  *'  That  in  the  opinion  of  this  CriterioD  of 

Committee,  the  test  to  be  adopted  for  ascertaining  the  UlueTf » 

qualification  of  a  10/.  freeholder  should  be,  That  a  solvent  jntcrertin 
^  land  coD- 

tenant  could  fairly  afford  to  pay  10/.  a-year  for  the  land,  ferriog  a 
over  and  above  the  rent  and  charges  to  which  the  voter  is  jlf  an  irbh 
liable  in  respect  of  the  same."    Ayes,  four  :  Sir  J.  Han-  <^*»^«>^y- 
mer,  Mr.  Halford,  Mr.  Forbes,  Lord  Ashley.    Noes,  three: 
Mr.  G.  Wood,  Colonel  Ferguson,  Mr.  Mangles  (S). 

The  vote  was,  in  consequence,  struck  off  the  poll. 

After  this  decision,  Mr.  Luke  White  abandoned  the 
defence  of  the  seat. 

The  petitioner  then  proceeded  to  strike  off  a  number 
of  votes  for  Mr.  L.  White,  sufficient  to  place  him  in  a 
minority  below  Mr.  Lefroy. 

On  the  18th  of  April,  the  House  was  informed,  that  the 
Committee  had  determined,  that  Luke  White,  Esq.  was 

(1)  The  substance  of  the  arguments  on  this  question  will  be  found  in  the 
reports  of  Farrell's  cate,  P.  &  K.  189  ;  C.  &  R.  238  ;  Nowlan't  ease,  K.  &  O. 
460 ;  Clennon*t  case,  Alcock's  Registry  Cases,  65 ;  and  Feighny's  case,  Welsh's 
Registry  Cases,  149. 

(2)  Printed  Minutes^  p.  5. 
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184S.     not  duly  elected,  and  that  Anthony  Lefroy,  Esq.  was  duly 

elected,  and  ought  to  have  been  returned ;  and  that  the 

Committee  had  altered  the  poll,  by  striking  out  the  names 

of  144  persons,  as  not  having  had  a  right  to  vote,  and 

who  ought  not  to  have  been  placed  on  the  register. 

Special  re-       The  following  resolution  was  also  reported  to  the  House : 

sute^of  the      Resolved,  "  That  the  Committee,  in  virtue  of  the  79th 

l**;  "^^*®  section  of  the  Act  to  amend  the  Law  for  the  Trial  of 

to  the  quei- 

tiont  de-      Controverted  Elections,  desire  to  call  the  instant  and  se- 
Commiftee.  rious  attention  of  the  House  to  the  state  of  the  law,  as  it 
materially  affects  a  very  considerable  portion  of  the  par- 
liamentary franchise  in  Ireland. 

"  They  allude  especially  to  the  conflicting  decisions 
which  are  so  frequently  given  by  Committees  of  this 
House,  in  respect  of  the  issue  technically  termed  '  the 
opening  of  the  registry/  and  to  the  impracticability  of 
affirming,  with  the  contradictory  opinions  of  learned 
Judges  before  them,  not  only  the  right  meaning  and  ap« 
plication  of  the  words  '  beneficial  interest'  (introduced  for 
the  first  time  into  the  2  &  3  Will.  4,  c.  88,  s.  1),  but  also 
the  true  interpretation  under  the  statute  of  the  terms 
'  clear  yearly  value,'  inserted  into  all  the  forms  of  oath 
in  Nos.  4,  5,  6,  7  and  8  of  the  schedule  (C.)  of  the  same 
act,  required  to  be  taken  before  the  assistant  barrister 
by  persons  claiming  to  be  registered  as  voters. 

"  That  the  Committee  are  unanimously  of  opinion  that, 
without  some  declaratory  act  on  the  part  of  the  legis- 
lature, it  will  be  altogether  impossible  for  future  Com- 
mittees to  arrive  at  any  consistent  or  satisfactory  conclu- 
sion." 
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CASE   VI* 

SUDBURY. 

The  Committee  was  appointed  on  the  7th  of  April,  1842,     1843> 
and  consisted  of  the  following  gentlemen : 

ThomaB  NicbdaB  Redington,  Esq.,  M.  P.  for  Dundalk. — (Chairman.) 
Granville  Harcourt  VernoD,  Esq.,  M.  P.  for  East  Retford. 
Right  Hon.  Ricbard  Lalor  Shell,  M.  P.  for  Dunganron. 
Thomas  Dyke  Adand,  Esq.,  M.  P.  for  West  Somersetshire. 
Alexander  Bannerman,  Esq.,  M.  P.  for  Aberdeen. 
John  Pemberton  Plumptre,  Esq.,  M.  P.  for  East  Kent. 
Thomas  GUI,  Esq.,  M.  P.  for  Plymouth. 
Ptf^tVioners— Electors. 

Sitting  Membert — Frederick  Villiers,  Esq.  and  David  Ochterlony 
Dyce  Sombre,  Esq. 

Counsel  fir  the  Petitioners — Mr.  Seijt  Wrangham,  Mr.  Hildyard, 
and  Hon.  J.  Talbot 

Agents — Messrs.  Stevens  and  Fearon. 

Counsel  for  the  Sitting  Members^Mr.  Austin,  Q.  C,  Mr.  Cockbum,  Q.  C, 

and  Mr.  Leahy. 

Agent — Mr.  Coppock. 

The  petition  of  certain  electors  of  the  borough  of  Sud-  Petition  of 
bury,  after  stating  that  David  Jones,  Esq.,  Charles  Taylor,  ^^^^^^ 
£^.,  and  the  sitting  members,  were  candidates  at  the 
election,  and  that  the  poll  was  taken  on  Tuesday  the  S9th 
of  June,  1841,  and  the  return  of  the  sitting  members^ 
contained  the  following  charges : 

^*  That  after  the  teste  or  issuing  out,  or  ordering  of  the 
writs  of  election  upon  the  calling  or  summoning  of  this 
present  parliament,  and  after  the  said  borough  and  repre- 
sentation thereof  had  become  vacant  by  the  dbsolution 
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lS4t2.  of  the  late  parliament^  and  after  the  teste  of  the  writ  for  the 
election  of  members  to  serve  in  this  present  parliament  for 
the  said  borough,  and  before  and  during  the  election  the 
said  F.  ViQiers  and  D.  O.  Dyce  Sombre  did  by  themselves 
and  their  respective  agents,  friends,  and  partisans,  and 
by  other  ways  and  means  on  their  behalf,  at  their  charges, 
Chwgw  of  before  their  election,  directly  and  indirectly  give,  present, 
^  °^  and  allow  to  persons  having  votes  at  the  said  election, 
money,  meat,  drink,  lodging,  entertainment,  provision,  and 
reward,  and  did  respectively  make  presents,  gifts,  rewards, 
and  promises,  agreements,  obligations,  and  engagements 
to  give  money,  meat,  drink,  provision,  present,  reward, 
and  entertainment  to  and  for  persons  having  votes  as 
aforesaid,  and  to  and  for  the  use,  advantage,  benefit,  en- 
joyment, profit,  and  preferment  of  such  persons,  in  order 
that  they  the  said  F.  Villiers  and  D.  O.  Dyce  Sombre, 
and  each  of  them  might  be  elected,  and  for  being  elected 
to  serve  in  this  present  parliament  for  the  said  borough. 

^*  That  before,  at,  and  during  the  said  election,  the  said 
F.  Villiers  and  the  said  D,  O.  Dyce  Sombre  were  respec- 
tively by  themselves,  and  by  their  respective  agents,  ma- 
aod  bribery  nagers,  friends,  and  partisans^  guilty  of  matiy  acts  of 
aSn^mcm-  hribery  and  corruption,  in  order  to  corrupt  and  procure, 
^"*  and  did  by  themselves  and  their  respective  agents,  friends, 

managers,  and  other  persons  employed  in  their  behalf, 
by  gifts,  presents,  money,  rewards,  and  by  promises, 
agreements,  and  securities  for  gifts,  money^  and  rewards, 
and  by  threats,  intimidation,  offers,  promises,  undue  influ* 
ence,  and  other  corrupt,  illegal,  or  improper  practices, 
acts,  and  means,  corrupt  and  procure  divers  persons 
having  or  claiming  to  have  votes  at  the  said  election  to 
give  their  votes  for  them  the  said  F.  Villiers  and  the  said 
D.  O.  Dyce  Sombre,  or  for  one  of  them,  or  to  forbear 
to  give  them  in  favour  of  the  said  D.  Jones  and  C.  Taylor, 
or  one  of  them. 
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"  That  the  said  F.  VUUers  and  the  said  D.  O.  Dyce  1848. 
Sombre  were  respectively  by  the  said  corrupt  and  illegal 
practices  wholly  disabled  and  incapacitated  and  ineligible 
to  serve  in  the  present  parliament  for  the  said  borough 
of  Sudbury,  and  the  return  of  the  said  F.  Villiers  and 
the  said  D.  O.  Dyce  Sombre^  and  each  of  themi  was 
wholly  null  and  void. 

''  That  gross,  extensivci  and  systematic  corruption  by  Extensive 
open  and  notorious  bribery  and  treating  was  practised  matic^ccTrl 
before  and  at  the  said  election,  by  divers  persons,  being  ^u^oq  ^ 
friends,  supporters,  and  partisans  of  the  said  F«  Villiers  notorious 
and  D.  O.  Dyce  Sombre^  or  one  of  them,  with  a  view  to   "  ^^' 
the  ek<^tion  of  the  said  F.  Villiers  and  D.  O*  Dyce  Sombroi 
and  that  the  said  election  and  return  of  the  said  F.  ViUiers 
and  D«  0«  Dyce  Sombre  was  procured  by  means  of  such 
bribery  and  treating,  and  that  by  reason  thereof  the  said 
election  and  return  of  the  said  F.  Villiers  and  the  said 
D.  0«  Dyce  Sombre  were  wholly  null  and  void. 

**  That  previous  to,  and  at  and  during  the  said  election^  Undue  in- 
most undue  influence  and  intimidation,  as  well  by  threats  iJlimMa^-*^ 
of  violence  as  by  actual  violence  and  by  outrage  committed  ''^°- 
on  the  persons  and  property  of  the  electors  in  the  interest 
of  the  said  D.  Jones  and  C.  Taylor  were  practised  and 
exercised  by  the  agents,  friends,  managers,  and  partisans 
and  others  acting  for  and  in  the  interest  and  behalf  of 
the  said  F.  Villiers  and  D.  O.  Dyce  Sombre,  whereby 
many  electors  duly  qualified  to  vote  at  the  sliid  election 
and  who  but  for  such  intimidation  and  influence  would 
have  voted  in  favour  of  the  said  D.  Jones  and  the  said 

C.  Taylor  were  wrongfully  compelled  and  induced  to  vote 
for  the  said  F.  Villiers  and  the  said  D.  O.  Dyce  Sombre, 
one  or  both  of  themi  or  to  forbear  to  vote  for  the  said 

D.  Jones  and  the  said  C.  Taylor,  or  for  one  of  them>  or 
were  forcibly  prevented  and  restrained  from  voting  for 
the  said  D.  Jones  and  the  said  C.  Taylor,  or  for  one  of 
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184^.     them;  that,  by  reason  of  the  premises^  the  said  election 

and  return  of  the  said  F.  Villiers  and  D.  O.  Dyee  Sombre 

were  wholly  null  and  void. 

Silting  <*  That  at  the  time  of  the  said  election  and  return^  the 

diaqualified.  Said  D.  O.  Dyce  Sombre  was  wholly  ineligible  and  by  law 

incapacitated  to  be  elected,  or  to  sit  as  a  member  to  serve 

Mr.  Dyce     in  parliament,  by  reason  that  he  the  said  D.  O.  Dyce 

vSog  wi      Sombre  not  being  the  son  or  grandson  of  a  father  who 

alien.         ^|^  n  natural-born  subject  of  the  sovereign  of  Great 

Britain  and  Ireland,  was  bom  out  of  the  legiance  of  the 

crown  of  Great  Britain  and  Ireland,  and  by  reason  that 

at  the  time  of  the  said  election  or  return  he  was  an  alien, 

whose  incapacity  to  serve  as  a  member  of  the  parliament 

of  the  United  Kingdom  had  not  been  by  statute  or  other* 

wise  removed  at  the  time  of  the  said  election ;  that,  by 

reason  of  the  premises,  the  election  and  return  of  the 

said  D.  O.  Dyce  Sombre  were  wholly  null  and  void. 

Mr.  Villiers      "  That  the  Said  F.  Villiers,  not  being  the  eldest  son  or 

accoiSing  to  ^^^^  apparent  of  any  peer  or  lord  of  parliament,  or  of 

I  ^ft  ^^^''   ^'^y  P^i's^'^  qualified  to  serve  as  a  knight  of  the  shire,  was 

not  at  the  time  of  the  said  election  capable  of  being  elected 

to  serve  in  parliament  as  a  member  for  the  said  borough, 

by  reason  that  he  was  not  then  seised  or  entitled  for  his 

own  use  and  benefit  of  and  to  an  estate  legal  or  equitable 

in  lands,  tenements,  &c.  [pursuing  the  words  of  the  act,] 

according  to  the  provisions  of  a  certain  act  of  parliament 

passed  in  the  first  and  second  years  of  the  reign  of  her 

Majesty,  intituled,  *  An  Act  to  amend  the  Laws  relating 

.  to  the  Qualification  of  Members  to  serve  in  Parliament ;' 

that  the  said  F.  Villiers  was  not,  at  the  time  of  his  said 

election  and  return,  nor  is  at  the  present  time,  qualified, 

by  estate  or  in  respect  of  property  or  otherwise,  to  be 

elected  or  to  serve  in  parliament  for  the  said  borough ; 

that,  by  reason  of  the  premises,  the  said  election  and 

return  of  the  said  F.  Villiers  were  wholly  null  and  void*'' 
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And  the  petition  prayed^  that  the  election  and  return     1842. 
of  the  said  F.  Villiers  and  D*  O.  Dyce  Sombre  might  be  prayer. 
declared  void,  or  that  the  election  and  return  of  the  one 
or  the  other  of  them  might  be  declared  void. 

Mr.  Serjt.  Wrangham  opened  the  case  for  the  peti-    Aprils. 
tioners  on  the  charge  of  bribery.    The  other  allegations  ^*^^!^*J? 
in  the  petition  were  not  insisted  on :  that  relating  to  the  be  stated  ia 
qualification  of  Mr.  Villiers  was  withdrawn,  and  the  ques-  caMof  ^ 
tion  of  the  ineligibility  of  Mr.  Dyce  Sombre  was  post-  ^ribenr. 
poned. 

The  principal  facts  of  the  case  were  as  follow :  Up  to 
the  Saturday  before  the  election,  Mr.  Jones  and  Mr. 
Taylor  were  the  only  candidates.  On  the  Saturday,  a 
Mr.  Massey,  a  stranger  in  the  town,  arrived  at  the  Swan 
Inn ;  and  in  the  course  of  that  day,  a  requisition  was  got 
up,  inviting  Mr.  Villiers  and  Mr.  Dyce  Sombre  to  become 
candidates;  and,  in  some  instances,  electors  received  a 
sovereign  each,  when  they  signed  the  requisition.  Mr. 
Massey  engaged  a  number  of  beds  at  the  Swan,  and  on 
the  Sunday  afternoon  Mr.  Villiers,  and  on  the  Monday 
morning  Mr.  Dyce  Sombre  arrived  there,  and  they  and 
their  servants  occupied  those  beds,  and  remained  there 
during  the  election.  On  Mr.  Dyce  Sombre's  arrival,  a 
small  box,  but  very  weighty,  was  amongst  his  luggage, 
and  was  carried  into  the  inn.  Their  Committee  sat  at 
the  Swan,  in  a  large  room  on  the  first  floor  in  the  yard 
at  the  back  of  the  inn,  with  a  door  opening  upon  a  gallery 
surrounding  the  yard,  and  approached  from  the  yard  by 
an  open  staircase.  The  doors  and  windows  of  the  bed* 
rooms  likewise  opened  upon  the  gallery.  The  Swan  is 
on  the  Market  Hill;  the  hustings  were  erected  in  the 
centre  of  the  Market  Hill,  and  on  the  opposite  side  of 
the  Market  Hill  is  another  inn,  the  Black  Boy,  which  was 
also  in  the  interest  of  the  sitting  members.    On  the  Mon* 
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184g.  day  eyening,  two  strangers,  whose  names  did  not  tran- 
spire, arrived  at  the  Black  Boy,  and  slept  there.  During 
the  morning  of  Tuesday,  the  day  of  polling,  a  number  of 
voters,  amounting,  it  was  stated,  to  nearly  two  hundred, 
passed  up  stairs  at  the  Black  Boy,  and  were  admitted, 
one  by  one,  into  a  room  in  which  was  one  of  the  strangers, 
and  there  each  of  the  voters  received  two  sovereigns,  and 
was  told,  "  You  know  where  to  go  for  the  rest."  They 
then  went  to  the  hustings,  and  polled  for  the  sitting  mem- 
bers, and  thence  to  the  committee  room  at  the  Swan; 
where,  the  fact  of  their  having  voted  being  ascertained, 
they  were  each  presented  with  a  ticket,  and  then  leaving 
the  committee  room,  passed  along  the  gallery  to  the  win- 
dow of  the  bedroom  occupied  by  Mr.  Dyce  Sombre's 
servant.  The  window  stood  partially  open,  and  a  hand 
being  put  out  (the  rest  of  the  person  remaining  concealed) 
delivered  to  each  of  the  voters  four  sovereigns  in  ex- 
change for  his  ticket. 

Mr.  Serjt.  Wrangham  having  stated  these  facts,  and 
also  the  names  of  some  few  of  those  voters  who  received 
the  money,  and  of  others  who  were  seen  going  up  stairs 
at  the  Black  Boy,  and  proceeding  from  thence  to  the 
hustings,  and  from  the  hustings  to  the  Swan,  and  also  a 
specific  case  of  a  bribe  given  by  one  person  by  name  to 
another  person  by  name,  and  also  two  offers  of  bribes,  in 
which  the  parties  were  named ; 

Mr.  CocJcbum  submitted  that  the  counsel  for  the  peti- 
doners  must  either  be  confined  to  the  particular  cases 
which  he  had  stated  in  his  opening,  or  at  once  proceed 
to  make  further  statements.  According  to  the  rule  laid 
down  by  the  Ludlow  Committee  (1),  in  1840,  and  adopted, 

(1)  The  following  is  the  resolution  of  the  Ludlow  Committee,  here  referred  to  : 

"  That  the  Committee  do  not  expect  the  counsel  for  the  petitioners  against 

th«  return,  to  state  the  facts  respecting  the  individual  cases  of  bribery  which  he 

intends  to  bring  forward,  merely  with  a  view  of  invalidating  the  individual 

votes,  but  they  do  expect  that  with  respect  to  cases  of  bribery  which  it  is  in- 
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in  the  same  tenns,  and  to  the  same  extent,  by  the  Cam-  184S. 
bridge  Committee  in  the  same  year,  the  counsel  opening 
a  case  of  bribery  is  required  to  state  the  names  of  the  per* 
sons  giving  or  offering  bribes,  and  of  the  persons  bribed, 
and  when  and  where  the  alleged  acts  of  bribery  took 
place,  and  is  confined  to  evidence  of  the  cases  so  opened. 
The  resolutions  of  the  St.  Alban's  and  Canterbury  C<»n- 
mittees,  in  1841,  required  the  same  statements  to  be  made, 
with  the  omission  only  of  the  circumstances  of  time  and 
place.  This  is  a  reasonable  rnle,  and  one  which  the 
present  Conunittee  would  do  well  to  follow,  as  it  puts  the 
opposite  party  in  possession  of  the  case  intended  to  be 
brought  against  him,  and  enables  him  to  prepare  and 
shape  his  defence.  Even  if  it  is  impossible  in  the  present 
case  to  state  the  name  of  the  person  by  whose  hand  the 
money  was  given  at  the  Swan,  yet  if  it  is  intended  to  con- 
tended to  bring  home  to  the  sitting  member,  or  his  agents,  the  counsel  will  now 
state  the  names  of  the  electors  bribed,  of  the  persons  who  actually  paid  the 
bribes,  and  when  and  where  the  payment  took  place,  but  without  further  par- 
tieulais.  In  the  same  manner  the  Committee  would  expect  that  a  statement 
should  now  be  made  of  any  facts  directly  inculpating  the  sitting  member  or 
bis  agents  under  the  head  of  treating.  But  the  Committee  reserve  to  themselves 
the  power,  upon  the  special  application  of  counsel,  to  proceed  with  any  case 
which  tends  to  inculpate  any  agent  or  principal,  the  knowledge  of  which  case 
has  been  brought  out  before  the  Committee  in  the  progress  of  the  investigation, 
and  of  which  the  parties  could  not  have  been  reasonably  supposed  to  have 
been  pieviously  cognisanu" 

This  resolution  was  adopted  in  nearly  the  same  terms  by  the  Ipewich, 
Southampton,  Penryn,  and  Lyme  Regis  Committees  in  the  present  session : 
except  that  in  those  eases,  as  in  the  St.  Alban's  and  Canterbury  cases,  the 
circumstances  of  time  and  plae§  were  not  required  to  be  stated,  the  words 
"  when  and  where,"  &c.  being  omitted.  And  the  Penryn  Committee  confined 
the  resolution  to  cases  of  bribery,  adding,  in  a  separate  resolution,  "  That  the 
Committee  will  permit  the  counsel  for  the  petition  to  adduce  evidence  of  trtat" 
ing,  without  stating  the  names  of  the  electors  said  to  have  been  treated ;  but 
they  will  expect  proof  to  be  given  that  some  of  the  persons  so  treated  were 
electors."  In  the  Newcastle-under-Lyme  case,  (post,)  the  counsel  for  the 
petitioners,  in  opening  their  cases,  stated  the  names  of  the  persons  bribing  and 
bribed;  and  the  Committee  held  that  this  was  sufficient;  an  application  having 
been  made  on  the  part  of  the  sitting  member,  to  require  a  statement  of  the 
"  when  and  where"  the  acu  of  bribery  took  place. 
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1842.  nect  this  transaction  with  the  sitting  members  by  their 
agentSi  the  names  of  such  alleged  agents  should  now  be 
stated. 

Mr.  Serjt.  Wrangham.— The  extensive  and  uniform 
plan  on  which  the  bribery  was  here  conducted^  renders 
it  a  matter  of  difficulty  to  furnish  statements  of  particular 
cases,  and  of  the  parties  concerned  in  them.  The  Lud- 
low case  was  one  of  a  very  different  complexion,  where 
the  acts  of  bribery  were  perpetrated  in  a  more  desultory 
and  unconnected  manner.  But  in  such  a  wholesale  sys- 
tem of  corruption,  the  particulars  of  one  case  are  the 
particulars  of  all.  And  from  the  number  of  the  persons 
implicated,  it  is  impossible  to  enumerate  the  names  of 
more  than  a  small  part.  We  are  prepared  to  show  that 
the  anonymous  person,  whose  hand  appeared  at  the 
window  at  the  Swan,  whatever  was  his  name,  was  an 
agent  of  the  sitting  members.  But  we  can  hardly  be 
required  to  state  the  evidence,  or  be  confined  to  any  par- 
ticular evidence,  by  which  we  seek  to  connect  that  person 
with  the  sitting  members.  Thus  much  we  are  ready  to 
state :  that  we  propose  to  connect  that  person  with  the 
sitting  members  by  their  Committee,  and  will  now  mention 
the  names  of  some  of  the  members  of  that  Committee. 
Our  statement  therefore  amounts  to  this :  that  these  per- 
sons, some  of  whose  names  we  have  specified,  were  bribed 
by  the  Committee  of  the  sitting  members,  at  the  inn  where 
the  sitting  members  were  staying,  almost  within  earshot, 
and  where  their  Committee  sat ;  and  this  we  submit  is  as 
particular  a  statement  as,  under  the  circumstances  of  the 
case,  we  can  be  required  to  make. 

The  Committee  did  not  come  to  any  resolution  respect- 
ing the  statements  to  be  made  by  counsel  in  their  opening: 
and  after  this  discussion,  the  evidence  in  support  of  the 
petitioners'  case  was  entered  into. 
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A  witness  (Sarah  Barham),  who  was  servant  at  the     1842. 
Black  Boy,  stated,  that  on  the  evening  before  the  day  of 
polling,  two  strangers  arrived  at  the  Black  Boy,  and  slept  Evidence' 
there ;  and  the  next  morning,  while  the  polling  was  going  jj^roiited  of 
on,  one  of  these  strangers  was  for  about  two  hours  in  a  sation  of 
bed-room  upstairs  at  the  back  of  the  house ;  and  during  g^^in^"* 
that  time  a  great  number  of  persons,  whom  the  witness  '"^nb**^** 
described  as  voters,  came  to  the  Black  Boy,  and  went  up-  •uch  per- 
stairs  mto  a  bed  room,  one  going  m  at  u  time,  while  the  fintprov^ 
rest  were  crowding  up  the  staircase.     Occasionally,  when  }ho^ru  "' 
the  door  was  opened,  the  witness  saw  the  stranger  giving  ^^  ^^^ 
something  away,  what,  she  did  not  know.   These  persons,  have  taken 
after  leaving  the  Black  Boy,  went  up  to  the  hustings.  p^Mo^o? 
The  pressure  of  the  crowd  on  the  staircase  was  so  great  ^^®  '[^'^°^ 

*^  ^  ^  ^  member,  or 

that  part  of  the  railing  gave  way,  and  the  witness  told  ofanyper- 
them  not  to  '''crush'  upstairs  in  that  manner."    The  tobe^s 
witness  was  then  asked,  "  Did  they  say  anything  to  you  *^"^' 
when  you  made  that  remark  ?" 

Mr.  Austin  objected  to  the  question,  as  the  conversation 
between  the  witness  and  a  third  person  was  inadmissible 
in  evidence  under  the  general  rule,  and  did  not  here  fall 
within  any  exception  to  the  general  rule,  having  passed 
between  the  witness  and  persons  not  shown  to  be  con- 
nected with  the  sitting  members,  and  not  having  taken 
place  in  the  presence  of  the  sitting  members. 

Mr.  Hildyard.— The  recent  Act  of  the  4  &  5  Vict.  c.  57 
has  made  a  most  material  alteration  in  the  mode  of  proof 
required  to  support  a  charge  of  bribery.  After  reciting, 
that  "the  laws  in  being  are  not  sufficient  to  hinder  corrupt 
and  illegal  practices  in  the  election  of  members  to  serve 
in  parliament,"  it  enacts, ''  That  whenever  any  charge  of 
bribery  shall  be  brought  before  any  Select  Committee  of 
the  House  of  Commons  appointed  to  try  and  determhie 
the  merits  of  any  return  or  election  of  a  meinber  or  mem- 
bers to  serve  in  parliament,  the  Committee  shall  receive 
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184g.  evidence  upon  the  whole  matter  whereon  it  is  alleged  that 
bribery  has  been  committed;  neither  shall  it  be  necessary 
to  prove  agency,  in  the  first  instance,  before  giving  evi- 
dence of  those  facts  whereby  the  charge  of  bribery  is  to 
be  sustained ;  and  the  Committee  in  their  report  to  the 
House  of  Commons  shall,  separately  and  distinctly,  report 
upon  the  fact  or  facts  of  bribery  which  shall  have  been 
proved  before  them,  and  also  whether  or  not  it  shall  have 
*  been  proved  that  such  bribery  was  committed  with  the 
knowledge  and  consent  of  any  sittmg  member  or  candidate 
at  the  election.*'  This  enactment,  we  contend,  enables  us 
to  examine  the  witness  as  to  any  circumstances  tending  to 
show  that  bribery  was  committed,  though  there  is  as  yet 
no  evidence  to  prove  that  the  persons  by  whom  it  is  alleged 
to  have  been  committed  were  agents  of  the  sitting  mem- 
bers. It  appears  by  the  evidence,  that,  during  the  time  of 
polling,  a  number  of  persons,  whom  the  witness  describes 
as  voters,  were  seen  at  an  inn  engaged  by  the  sitting 
members,  crowding  eagerly  up  the  staircase,  going  one 
by  one  into  a  private  room,  and  there  receiving  something 
from  a  stranger  who  was  there.  This  circumstance, 
giving  rise  to  an  impression  on  the  mind  of  the  witness, 
that  they  went  to  receive  money,  tends  to  show  that 
bribery  was  committed.  Even  if  it  should  not  be  proved 
that  this  stranger  was  an  agent  of  the  sitting  members,  it 
is  competent  for  us,  under  the  recent  Act,  to  go  into  evi- 
dence of  all  the  circumstances  connected  with  this  trans- 
action, as  tending  to  show  that  bribery  was  committed ; 
and,  as  part  of  those  circumstances,  to  ask  the  witness 
what  was  said  at  the  time  by  the  persons  engaged  in  the 
transaction.  If  it  appeared  in  evidence,  that  a  sum  of 
money  was  given  to  a  voter  during  the  election,  it  will 
hardly  be  denied,  that  what  was  said  by  the  parties  at  the 
time  would  be  admissible  in  evidence,  as  part  of  and 
explanatory  of  the  transaction.    And  the  present  case, 
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though  the  circumstances  are  more  complicated^  is  in  184S. 
efiect  a  parallel  case  to  that  The  evident  object  of  the 
legblature  in  passing  this  Act,  was  to  remove  the  obstacles 
which  the  rules  adopted  by  Election  Committees  had 
raised  in  the  proof  of  acts  of  bribery,  and  which  so  fre- 
quently shielded  from  disclosure,  the  ^'  corrupt  and  illegal 
practices"  complained  of  in  the  preamble  to  the  Act.  But 
if  the  Committee  should  refuse  to  receive  in  evidence  the 
conversation  of  these  persons,  who,  on  the  prima  facie 
case  already  made  out,  were  apparently  engaged  in  some 
such  illegal  and  corrupt  practices,  they  would  reject  the 
most  pertinent,  and  perhaps  the  only  available  means  of 
proof  for  determining  the  real  nature  of  the  transaction. 

Mr.  Austin. — The  Act  "  For  the  Prevention  of  Bribery 
at  Elections,"  if  it  had  been  passed  entire  in  the  shape  in 
which  it  was  sent  to  the  Upper  House  of  Parliament, 
might  have  been  a  really  beneficial  measure,  and  more 
correspondent  to  the  professions  of  its  title.  But  what- 
ever may  be  its  objects,  and  in  whatever  degree  it  may 
attain  them,  it  can  hardly  have  the  effect  of  rendering 
admissible  the  evidence  now  sought  to  be  adduced.  What 
are  the  facts  of  the  case  ?  The  witness  sees  a  number  of 
persons,  whose  names  she  does  not  state,  crowding  up  the 
stairs  at  the  Black  Boy,  and  going  into  a  private  room  in 
which  there  was  a  stranger,  of  whose  name  and  condition 
she  is  utterly  ignorant ;  and  when  the  door  is  opened,  she 
happens  to  see  this  stranger  give  something,  she  does  not 
know  what,  to  some  of  them,  she  does  not  know  whom. 
And  then  she  is  asked,  in  effect,  "  Did  you  hear  them  say 
for  what  they  were  going  upstairs.**  This  conversation, 
it  is  admitted,  would  not,  in  the  present  stage  of  the  case, 
have  been  receivable  in  evidence  before  the  Act  of  the 
4  &  6  Vict.  c.  57,  but  it  is  contended  that  it  is  now  re- 
ceivable in  consequence  of  that  Act.  The  words  of  the 
Act  are,  '^  that  the  Committee  shall  receive  evidence 
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1842.  upon  the  whole  matter  whereon  it  is  alleged  that  bribery 
has  been  committed."  Now  what  is  meant  by  receiving 
evidence  ?  What  can  be  meant,  but  receiving  legal  evi- 
dence. It  then  proceeds  to  say,  that  it  shall  not  be  neces- 
sary to  prove  agency  in  the  iirst  instance,  *'  before  giving 
evidence  of  those  facts  whereby  the  charge  of  bribery  is 
to  be  sustained  ;'*  and  then  directs  that  the  Committee 
*'  shall,  separately  and  distinctly,  report  upon  the  fact  or 
facts  of  bribery  which  shall  have  been  proved  before 
them,"  &c.  The  evidence  to  be  given,  the  proof  to  be 
adduced,  of  the  facts  of  bribery,  must  mean  such  evidence 
as  was  before  receivable,  such  kind  of  proof  as  is  admis- 
sible by  the  established  rules  of  law.  But  here  the  peti- 
tioners are  seeking  to  prove  the  charge  of  bribery  not  by 
legal  evidence,  but  by  such  evidence  as  is  inadmissible  in 
any  court  of  law.  They  propose  to  give  in  evidence  the 
conversation  of  third  parties,  of  persons  totally  strangers 
to  the  cause,  and  not  shown  to  be  in  anywise  connected 
with  the  subject  of  the  inquiry.  You  are  not  even  in- 
formed who  these  persons  are,  or  what  are  their  names. 
The  witness  can  state  whatever  she  pleases  of  their  talk, 
without  fear  of  contradiction,  and  if  she  states  it  falsely, 
it  would  be  impossible  to  convict  her  of  perjury.  The 
manner  in  which  it  is  attempted  to  maintain  that  the  act 
enables  you  to  receive  these  declarations  in  evidence,  is  a 
fallacious  inference  suggested  by  reading  the  whole  of 
the  Act  together,  without  paying  attention  to  its  particular 
expressions.  When  it  says  that  you  shall  receive  evidence 
on  the  charge  of  bribery,  it  does  not  mean  that  you  are  to 
receive  any  kind  of  evidence,  or  evidence  that  was  before 
inadmissible,  or  any  but  legal  evidence ;  but  only  that  you 
are  to  receive  evidence  of  the  whole  matter  of  the  alleged 
bribery,  and  may  receive  evidence  on  the  charge  of  bribery 
before  proof  of  agency.  The  Act  is  to  be  understood  as 
having  reference  to  the  practice  that  uniformly  prevailed  in 
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Election  Committees  of  requiring  the  agency  to  be  proved  184@. 
before  they  allowed  acts  of  bribery  by  the  alleged  agent 
to  be  given  in  evidence.  And  the  object  of  the  Act  is 
not  to  make  any  alteration  in  the  law  of  evidence,  but 
only  to  abrogate  the  former  practice  of  Committees  in  that 
respect. 

The  Committee  resolved,  '^  The  Committee,  previously 
to  deciding  whether  this  question  can  be  put,  require 
counsel  to  prove,  whether  the  parties,  whose  conversation 
with  the  witness  he  seeks  to  elicit,  were  or  were  not  voters 
of  the  borough." 

The  witness,  being  recalled,  was  accordingly  asked  to 
state  the  names  of  any  of  the  persons  who  spoke  to  her, 
when  she  made  the  remark  about  their  ''  crushing  up 
stairs."  She  mentioned,  amongst  others,  that  young 
Joseph  Wheeler  was  one  who  spoke  to  her.  It  appeared 
that  there  was  the  name  of  **  Joseph  Wheeler,  Junior," 
upon  the  register ;  and  evidence  having  been  brought  to 
identify  him  with  the  Joseph  Wheeler  who  was  on  the 
stairs  at  the  Black  Boy,  Mr.  Hildyard  proposed  to  ask 
the  witness,  **  What  did  young  Joseph  Wheeler  say  to 
you  when  you  told  them  not  to  '  crush  up  stairs.' " 

The  Committee,  having  deliberated,  resolved,  ''That 
the  question  can  be  put,  inasmuch  as  the  Committee  may 
have  to  report  to  the  House  upon  facts  of  bribery,  although 
not  committed  with  the  knowledge  or  consent  of  the  sitting 
members  or  their  agents.*' 

The  witness  being  again  called  in,  stated,  in  answer  to 
the  question,  that  young  Joseph  Wheeler  said  **  he  was 
going  to  take  his  money." 

In  the  course  of  the  examination  of  Mrs.  Pleasants    a^iu. 
(the  widow  of  the  person  who  kept  the  Swan  Inn  at  the  Hcamy 
time  of  the  election),  Mr.  Hildyard  asked  the  witness,  th&t  certain 

persons 
were  the  Committee  of  the  sitting  member,  not  admissible. 
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1840.  '*  Did  you  hear  any  persons  during  the  election  called 
'  committee-men  ?  ' " 

Mr.  Cockbwn  objected  to  the  question.  The  only 
issue,  to  which  this  evidence  would  be  material^  is  that  of 
agency ;  because  the  witness  might  have  heard  certain 
persons  called  committee-men,  it  is  meant  to  be  inferred, 
that  they  were  agents  for  the  sitting  members ;  but  you 
cannot  thus  affect  a  person  as  agent,  by  evidence  of  what 
was  said  by  a  third  party  behind  his  back. 

Mr.  HUdyard  contended,  that  it  was  competent  for 
him,  by  adducing  evidence  of  the  fact  that  a  great  num- 
ber of  people  came  and  asked  for  certain  persons  as  com- 
mittee-men, to  show,  that,  as  a  matter  of  general  repute 
and  notoriety,  thai  was  the  character  they  were  commonly 
understood  to  bear. 

The  C!ommittee  resolved,  that  the  question  could  not 
be  put. 

Ajmi  12.  In  support  of  the  charge  of  bribery,  some  witnesses 
wltoeu^that  having  been  called,  whose  examination  went  to  show  that 
he  need  not  ^^j  \^^^  themselves  taken  bribes  at  the  election,  Mr. 

&niwer  •' 

questions  Cockbum  suggested  to  the  Committee,  that  it  might  be 
crimiDate  expedient,  in  cases  of  this  kind,  to  caution  the  witness, 
himself.  ^^^  Y^^  ^^  ^^^  bound  to  answer  questions  tending  to 
criminate  himself.  He  referred  to  Rogers,  on  Election 
Committees (1),  and  the  authorities  there  cited;  from 
which  it  appeared,  that  in  cases  where  such  protection 
was  required,  it  was  usual  for  the  Committee  to  give  this 
caution  to  the  witness  in  limine ;  in  the  Southwark  case, 
in  particular,  the  Chairman  cautioned  every  witness  that 
he  was  not  bound  to  answer  any  question,  that  in  his 
opinion  might  criminate  himself. 

Mr.  Serjt  Wrangham. — A  suggestion  of  this  kind, 
coming  from  a  party  to  the  cause,  should  be  received  with 

(1)  Third  edition,  p.  102. 
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some  sugpicioDj  as  a  covert  attempt  to  suppress  the  truth.  184iS. 
The  witness  is  undoubtedly  entitled  to  claim  the  protec* 
tion,  but  the  privilege  claimed  is  the  privilege  of  the 
witness,  and  not  of  either  party  to  the  cause ;  and  as  is 
observed  by  Mr.  Roscoe  (1),  the  objection  to  such  ques- 
tion should  come  from  the  witness,  and  not  from  the 
counsel  in  the  cause.  At  any  rate  the  application  is  pre- 
mature. It  will  be  time  enough  to  interpose,  when  the 
witness  shows  a  reluctance  to  answer,  or  claims  the  pro* 
tection. 

The  Chairman  stated  ''  that  the  Committee  will  use 
their  discretion  with  respect  to  the  cases  in  which  it  may 
be  proper  to  caution  the  witnesses/' 

William  Harvey  Cross,  being  called  as  a  witness,  stated,  Ajmi  13. 
on  the  voire  dire,  that  he  had  been  in  the  room  for  about  ^ho*h^' 
two  minutes  on  a  former  day  ;  but  had  not  even  had  time  ^^^  i°  ^ 

room  only 

to  observe  who  was  then  under  examination  ;  and  being  for  •  few 
told  that  he  ought  not  to  remain  in  the  room,  he  had  bw,^o  be 
quitted  it  immediately.     The  witness  was  allowed  to  be  ««">>"«*• 
examined  (2). 

At  the  conclusion  of  the  inquiry,  the  Committee  came    April  14. 

to  the  following  resolutions  : 

"  That  Frederick  Villiers  and  David  Ochterlony  Dyce 

Sombre,  Esquires,  were  not  duly  elected : 
"  That  the  election  was  a  void  election.'* 
And  the  Committee  also  reported  to  the  House : 
''  That  Frederick  Villiers  and  David  Ochterlony  Dyce 

Sombre,  Esquires,  were,  by  their  agents,  guilty  of  bribery 

at  the  election : 

"  That  the  Committee  are  of  opinion,  from  the  evidence 

given  before  them,  that  gross,  systematic,  and  extensive 

(1)  Law  of  Evid$nee  at  Nisi  Priut,  pp.  125,  126. 
(2)  See  Grtat  Marlow  eas$,  anU,  p.  97. 
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184S.  bribery  prevailed  at  the  last  election  for  the  borough  of 
Sudbury ;  and  they  also  consider  it  their  duty  to  express 
to  the  house  their  unanimous  opinion  that  the  borough  of 
Sudbury  should  be  disfranchised^  and  that  a  new  writ 
ought  not  to  be  issued  for  the  said  borough."  (1) 

(1)  These  retolatioiis  being  reported  to  the  Home,  the  minates  of  the  evi- 
deooe  taken  before  the  Committee  were  ordered  to  be  laid  before  the  House,  and 
the  iasaing  of  a  writ  for  a  new  election  for  the  borough  of  Sndbnry  was  sos- 
pended.  And  on  the  10th  May,  a  bill  for  the  disfranchisemeiit  of  the  borough 
of  Sudbury  was  brought  in  by  Mr.  Redington,  Mr.  Granville  Vernon,  and 
Mr.  Shell,  which  passed  the  House  of  Commons  and  was  sent  up  to  the  House 
of  Lords,  and  being  read  a  first  time«  was  ordered  to  be  read  a  second  time 
on  the  29th  July.  But  on  that  day  the  order  for  the  second  reading  was  dis- 
charged, there  not  being  any  prospect  that  the  provisions  of  the  bill  could  be 
properly  considered  before  the  end  of  the  session. 


(    253    ) 


CASE  VII. 

IPSWICH. 

The  Committee  was  appointed  on  the  12th  of  April,     1842. 
1842,  and  consisted  of  the  following  Gentlemen  : 

John  Somerset  Pakington,  Esq.,  M.  P.  for  Droitwich— '(Chairman.) 
John  Parker,  Esq.,  M.  P.  for  ShefiSeld. 
George  Darby,  Esq.,  M.  P.  for  East  Sussex. 
Hugh  Morgan  Tuite,  Esq.,  M.  P.  for  Westmeath. 
Sir  William  Lawrence  Young,  Bart.,  M.P.  for  Buckinghamshire. 
John  Heathcoat,  Esq.,  M.P.  for  Tiverton. 
Hon.  General  Lygon,  M.P.  for  West  Worcestershire. 
Pefi/ioners— Electors. 
'SUling  Members — Rigby  Wason,  Esq.,  and  George  Rennie,  jun.,  Esq. 

Coutudfor  the  PetUionert-^Mx.  Austin,  Q.C.,  Hon.  John  Talbot,  and 
Mr.  Rodwell. 

Jgenlt — Messrs.  Wilkinson  and  Cobbold. 

Cowmlfor  the  Sitting  Memben-^Ur.  Hill,  Q.C.,  and  Mr.  C.  Phillips. 

Jgent —Mr.  Ashurst 


The  petition  stated,  that,  at  the  last  election  of  members  petUioD. 
to  serve  in  parliament  for  the  borough  of  Ipswich,  Fitzroy 
Kelly,  Esq.,  the  Right  Hon.  John  Charles  Herries,  Rigby 
Wason,  Esq.,  and  George  Rennie,  the  younger,  Esq., 
were  candidates ;  that  a  poll  having  been  demanded,  and 
taken  by  the  returning  officer,  the  said  Rigby  Wason  and 
George  Rennie  were  declared  duly  elected,  and  were 
returned  as  members  for  the  said  borough. 
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184fS.         "That  after  the  teste  of  the  writ  for  holding  the  said 
Charge  of    ^l^c^OD,  and  before,  at,  and  during  the  said  election,  the 
^*^^9       said  R.  Wason  did,  by  himself  and  his  agents,  friends 
Mr.  Wafon.  and  partisans,  by  diners  ways  and  means  in  his  behalf,  or 
at  his  charge,  directly  or  indirectly  give,  present,  or  allow 
to  persons  haying  votes  at  the  said  election,  money,  meat, 
drink,  entertainment,  or  provision,  and  made  promises, 
agreements,  obligations,  or  engagements  to  give  money, 
meat,  drink,  provision,  presents,  rewards,  or  entertain- 
ments to  and  for  persons  having  votes  at  the  said  election, 
and  to  and  for  the  use,  benefit,  and  advantage,  employ- 
ment, profit,  and  preferment  of  such  persons,  in  order 
that  he  the  said  R.  Wason  might  be  elected,  or  for  being 
elected  to  serve  in  this  present  parliament  for  the  said 
borough ;  that,  by  reason  of  the  said  corrupt  or  illegal 
practices,  the  said  R.  Wason  was  and  is  wholly  incapaci- 
tated and  ineligible  to  serve  in  this  present  parliament 
for  the  said  borough,  and  the  said  election  and  return  of 
the  said  R.  Wason  were  and  are  wholly  null  and  void." 
Same  The  petition  then  stated  the  same  charge  against  Mr. 

affldiMt        Rennie  in  the  same  words  mutatis  mutandis,  and 
C^iSTo"*^'      "  ^**^*  before  and  during  the  said  election,  the  said 
bribery        R.  Wason  ^Tas  by  himself,  and  his  agents,  friends  and 
Mr.  Wason.  managers,  guilty  of  divers  acts  of  bribery  and  corruption, 
in  order  to  corrupt  and  procure,  and  did  by  himself,  and 
his  agents,  managers,  and  firiends,  and  by  many  other 
persons  employed  in  his  behalf,  by  gifts,  presents,  money, 
rewards,  and  by  promises  and  agreements,  and  securities 
for  money,  gifts,  employment  and  rewards,  and  by  threats, 
intimidation,  promises,  undue  influence,  and  other  corrupt 
and  illegal  practices,  acts,  and  means,  corrupt  or  procure 
divers  persons,  having,  or  claiming  to  have,  votes  at  the 
said  election,  to  give  their  votes  in  favour  of  him  the 
said  R.  Wason  and  of  the  said  G.  Rennie,  or  of  one  of 
them,  or  to  forbear  to  give  their  votes  in  favour  of  the 
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said  F.  Kelly^  or  the  said  J.  C.  Henries,  or  one  of  them ;  1848. 
that  the  said  R.  Wason,  by  the  said  corrupt  and  illegal 
practices,  was  and  is  wholly  incapacitated  and  ineligible 
to  serve  in  this  present  parliament  for  the  said  borough, 
and  the  said  election  and  return  of  the  said  R.  Wason 
were  and  are  wholly  null  and  void." 

The  petition  then  stated  the  same  charge  against  Mr.  same 
Rennie  in  the  same  words  muiaiis  muiimdiMj  and  aniDst 

"  That  gross,  extensivei  and  systematic  and  open  and  Mr.Rcnme. 
notorious  bribery  and  corruption,  were  practued  and  car-  lystfliDatxc 
ried  on  at  the  said  election,  by  divers  persons,  bebg  b^'^e  ^ 
friends,  supporters,  and  partisans  of  the  said  R«  Wason  ^^1^^^ 
and  of  the  said  G.  Rennie,  with  a  view  to  the  dec-  and  Mr. 
tion  of  the  said  R.  Wason  and  the  said  O.  Rennie, 
or  of  one  of  them,  and  that  the  said  election  and  letam 
of  the  said  R.  Wason  and  of  the  said  6.  Rennie,  both 
or  one  of  them,  were  proeured  by  means  of  such  bribery 
and  corruption;  that,  by  reason  of  the  premises,  the 
said  election  and   return  of  the   said  R.  Wason   and 
6.  Rennie,  and  of  each  of  them,  were  and  are  wholly 
null  and  void ;  that  fraud,  intimidation,  and  duress,  were,  intimida- 
by  the  agents,  friends,  and  managers,  and  by  other  per- 
sons, on  behalf  of  the  said  R.  Wason  and  G.  Rennie,  or 
of  one  of  them,  practised  upon  divers  persons,  having 
votes  at  the  said  election,  by  means  whereof  many  per- 
sons, who  but  for  such  illegal  practices  would  have  voted 
in  favour  of  the  said  F.  Kelly  and  the  said  J.  C.  Henries, 
or  of  one  of  them,  were  induced  and  compelled  to  vote  in 
favour  of  the  said  R.  Wason  and  G.  Rennie,  or  of  one  of 
them;  that  by  reason  of  the  said  illegal  practices,  the  said 
election  and  return  of  the  said  R.  Wason  and  of  the  said 
G.  Rennie,  or  of  one  of  them,  were  and  are  wholly  null 
and  void." 

The  petition  prayed   that  the  House  will  take  the  ^^^^^ 
premises  into  consideration,  and  will  declare  the  said  elec* 
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1842.  tion  and  return  of  the  said  R.  Wason  and  G.  Rennie 
to  be  wholly  null  and  void,  or  will  declare  the  said  elec- 
tion and  return  of  the  said  R.  Wason  to  be  wholly  null 
and  void,  or  will  declare  the  said  election  and  return  of 
the  said  G.  Rennie  to  be  wholly  null  and  void,  and  will 
give  to  the  petitioners  such  further  and  other  relief,  &c. 

April  13.       The  petition  being  read,  the  Committee  came  to  the 

following  resolutions. 
Prelimiaary      J.  That  counscl  be  not  allowed  to  go  into  matters  not 

r«8olatioos.  ^ 

referred  to  in  their  opening  statement,  without  a  special 
application  to  the  Committee  for  permission  to  do  8o(l). 

2.  That  the  Commiteee  expect,  that  with  respect  to 
cases  of  bribery  which  it  is  intended  to  bring  home  to  the 
sitting  member  or  his  agents,  the  counsel  will  now  state 
the  names  of  the  electors  bribed,  and  those  of  the  per- 
sons who  actually  gave  the  bribes.  In  the  same  manner, 
the  Committee  would  expect  that  a  statement  should  now 
be  made  of  any  facts  directly  inculpating  the  sitting 
member  or  his  agents,  under  the  head  of  treating.  The 
Committee,  however,  reserve  to  themselves  the  power,  on 
the  special  application  of  counsel,  to  proceed  with  any 
case  which  tends  to  inculpate  any  principal  or  agent,  the 
knowledge  of  which  case  has  been  brought  out  before  the 
Committee  in  the  progress  of  the  investigation,  and  with 
the  circumstances  of  which  the  parties  could  not  be 
reasonably  supposed  to  have  been  previously  cognizant 

The  case  for  the  petitioner  was  then  opened  by  Mr. 
Austin^  as  one  of  bribery,  treating,  and  intimidation. 

April  16.       One  Shalders  was  called  by  the  petitioners  in  support 

(1)  The  Committee  divided  upon  this  resolution  :  Aye^,  four:  Mr.  Paking- 
ton,  Mr.  Parker,  Sir  W.  Young,  Mr.  Heathcoat :  Noes,  thm:  Mr.  Darby, 
Mr.  Tuitei  Gen.  Lygoo. 


'if 


evidence. 
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of  their  case,  and  stated^  that  at  the  invitation  of  one  1842. 
Ensor,  he  went  to  a  public-house  called  the  "  Standard,**  A  decUra- 
to  assist  in  the  election  of  Messrs.  Wason  and  Rennie;  p^nonnot 
that  a  local  committee  met  at  that  house;  and  that  Ensor  P^ve^^tf  *»« 

^ '  an  agent  of 

was  in  the  chair.     In  answer  to  a  question  put  to  him  by  '^e  sitting 
the  petitioners'  counsel,  the  witness  also  stated  that  he  respecttog 
had  made  a  communication  to  one  Smith  from  Ensor;  corrupt 
and  was  then  asked,  in  continuation  of  the  examination,  trRD«^tioD, 
"  What  did  you  tell  Ensor  respecting  Smith  ?" 

Mr.  Phillips  objected  to  this  question,  on  the  ground 
that  conversations  between  third  parties,  in  the  absence 
of  the  principals,  cannot  be  given  in  evidence  to  affect 
those  principals;  a  well  known  rule  of  evidence.  It  is 
conceded,  that  the  new  act  gives  the  Committee  authority 
to  inquire  into  acts  of  bribery,  without  the  preliminary 
proof  of  agency.  But  it  goes  no  further.  It  does  not 
authorize  them  to  dispense  with  the  rules  of  evidence; 
they  remain  as  they  did  before  the  statute.  The  ques- 
tion now  put,  is  to  expose  a  conversation,  with  the  view  of 
affecting  third  parties,  the  sitting  members  or  Smith,  who 
were  not  present  at  it;  the  question  is  not  about  a  simple 
act  of  bribery,  which  may  be  proved  without  agency  being 
first  shown.  The  new  act  directs  the  Committee  to  receive 
evidence  upon  the  whole  matter,  wherever  it  is  alleged 
that  bribery  has  been  committed;  but  the  evidence  in- 
tended by  the  statute  must  be  legal  evidence.  [Mr. 
Darby. — If  this  had  been  before  the  new  statute,  and  En- 
sor*s  agency  proved,  might  not  the  question  have  been 
put?]    In  that  case  it  might  have  been  put. 

Mr.  Austin. — The  object  of  the  question  is  to  arrive  at 
a  fact  of  corruption;  and  the  question  is  authorized  by 
the  new  statute.  The  answer  will  show  a  corrupt  trans- 
action, to  which  the  witness  and  Ensor  were  parties.  If, 
before  the  statute,  Ensor  had  been  shown  to  be  an  agent 
of  the  sitting  members,  beyond  a  doubt  this  question 

VOL.  I. — B.  A.  B.  c.  s 
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1840.  might  have  been  put.  Now,  this  statute  dispenses  with 
the  preliminary  proof  of  agency,  and  allows  the  corrupt 
act  to  be  proved  in  the  first  instance.  The  petitioners 
are  not  bound  to  prove  the  agency  of  Ensor  until  they 
seek  to  connect  his  corrupt  acts  with  the  candidates. 
The  present  is  the  very  case  to  which  the  new  statute  ap- 
plies. 

After  deliberation,  the  Committee  resolved,  ^'That  it 
has  been  admitted  that  this  would  have  been  a  fair  and 
competent  question,  had  agency  been  proved ;  the  effect 
of  the  new  act  is  such,  that  the  question  is  admissible, 
more  especially  as  it  cannot  have  the  effect  of  affecting 
the  sitting  members,  unless  agency  is  proved." 

Ajnii  20.  The  counsel  for  the  petitioners  now  stated  it  to  be  his 
Vict  c^/t,  intention  to  call  one  Bridges  to  prove  that  a  bribe  was 
^^i"^th  o^^cd  *^  ^^^  **  *^^  election  to  vote  for  the  sitting  mem- 
Committee  hers,  but  which  he  did  not  accept. 
erid^Tof  ^r«  ^i^  objected  to  such  evidence  being  given,  until 
bri^'wiUi.  ^^  pcwons  who  offered  the  bribe  were  shown  to  be  agents 
out  previous  of  the  sitting  members.  The  new  statute  does  not  include 
tgoDcy.        offers  to  bribe,  only  facts  of  bribery. 

Mr.  Talbot. — The  objection  concedes,  that  before  the 
new  statute  this  evidence  could  have  been  given,  if  the 
agency  in  question  had  been  previously  proved ;  although 
only  an  imperfect  act  of  bribery.  But  although  an  im- 
perfect act,  being  only  an  attempt,  yet,  with  respect  to 
bribery,  the  attempt  is  a  crime,  complete  on  his  side 
who  makes  it :  Rex  v.  Vaughan^  per  Lord  Mansfield  (I). 
Henslow  v.  Fau>eett{9)  shows  that  the  consent  of  the 
party,  to  whom  a  bribe  is  offered,  is  not  requisite  to  con- 
stitute the  crime  of  corrupting  a  person  to  vote,  in  the 
person  ofiering  the  bribe;  and  Mr.  Justice  Patteson 
quotes  the  words  of  Lord  Mansfield  in  Rex  v.  Vaughan. 
(1)  4  Burr.  2500.  (2)  3  Ad.  &  El.  61 ;  4  Ner.  &  M.  592. 
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In  Wade  v.  Broughion  (1)  Lord  Eldon  uses  language  to  184A. 
the  same  effect.  The  intention  of  the  new  act  unques- 
tionably is^  that  the  corrupt  practices  at  elections  should 
be  fully  inquired  into.  Agency  is  not  necessary  to  be 
proved,  before  giving  evidence  of  those  facts  "  whereby 
the  charge  of  bribery  is  sustained."  Granting  even  that 
an  attempt  to  bribe  is  not  bribery,  yet  when  the  Com- 
mittee is  investigating  alleged  acts  of  bribery,  it  is  most 
material  for  the  purpose  of  showing  quo  animo  those  acts 
were  committed,  that  attempts  to  bribe  should  be  given 
in  evidence.  The  system  pursued  at  the  election  cannot 
be  completely  exposed  without  such  evidence. 

Mr.  HiU. — The  allegations  in  the  petition  are  of  actual 
bribery,  not  of  offers  or  attempts  to  bribe,  and  the  deci- 
sion of  the  Committee  must  be  secundum  allegata  eipro' 
bala.  It  is  not  disputed  that  an  offer  to  bribe  is  an 
offence ;  nor  is  Lord  Mansfield's  doctrine  impeached,  that 
there  is  a  crime  complete  on  the  part  of  a  person  offering 
a  bribe.  But  the  question  is,  whether  such  a  crime  is  the 
specific  crime  of  bribery.  Lord  Mansfield  has  nowhere 
said  an  offer  to  bribe  is  bribery.  It  is  a  confusion  of 
terms  to  call  it  bribery.  An  attempt  to  murder  is  not  the 
crime  of  murder.  Henshw  v.  Fawcett  was  the  case  of  a 
bribe,  not  of  an  offer  to  bribe;  and  all  the  Judges, 
although  admitting  that  no  real  intention  on  the  part  of 
the  voter  to  fulfil  the  corrupt  contract  between  him  and 
the  person  corrupting  him  was  necessary,  nevertheless 
held,  that  a  contract  was  necessary,  coupled  with  a  pro- 
fessed intention  of  the  voter  to  enter  into  it.  Because  an 
offer  to  bribe  is  a  grave  offence^  it  is  no  reason  why  it 
should  be  given  in  evidence,  to  raise  a  presumption 
that  the  party  making  the  offer  is  also  guilty  of  the 
offence  of  bribery.  Such  a  procedure  is  opposed  to  every 
principle  of  the  administration  of  the  law.     [Mr.  Darby. 

(1)  3  Ves.  &  Beames,  173. 

sS 
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1842.     — Would  or  would  not  an  offer  to  bribe  have  been  ad- 


missible as  a  bribe,  before  the  recent  statute?]  Not 
as  bribery,  though  it  would  have  been  admissible  had  the 
petition  contained  corresponding  allegations.  Under  the 
present  petition,  such  evidence  would  not  have  been 
receivable  for  that  purpose  or  any  other.  [Chaitman. — 
The  words  of  the  statute  are,  ''neither  shall  it  be  neces- 
sary to  prove  agency  in  the  first  instance,  before  giving 
evidence  of  those  facts  whereby  the  charge  of  bribery  is 
to  be  sustained."]  It  is  bribery  that  is  to  be  proved ;  but 
the  present  is  an  attempt  to  prove  one  offence  by  evidence 
of  another  and  distinct  offence. 

After  deliberation  the  Committee  resolved,  ''  That  as, 
in  the  opinion  of  this  Committee,  the  offer  of  a  bribe, 
without  any  acceptance  or  agreement  on  the  part  of  the 
voter,  does  not  amount  to  bribery,  the  mere  offer  of  such 
bribe  cannot  be  given  in  evidence  in  support  of  a  charge 
of  bribery,  notwithstanding  the  passing  of  the  4  &  5  Vict, 
c.  57." 

April  23.       The  Committee  resolved : 

"  That  Rigby  Wason,  Esq.,  and  George  Rennie,  Esq., 
were  not  duly  elected  burgesses,  to  represent  the  borough 
of  Ipswich  in  the  present  parliament. 

''  That  the  last  election  for  the  Borough  of  Ipswich 
was  a  void  election." 

Resolved  unanimously  : 

''  That  Rigby  Wason,  Esq.,  and  George  Rennie,  Esq., 
were,  by  their  agents,  guilty  of  bribery  at  the  last  election 
for  the  borough  of  Ipswich. 

''  That  this  Committee  are  of  opinion,  from  the  evidence 
given  before  them,  that  extensive  bribery  prevailed  at  the 
last  election  for  the  borough  of  Ipswich,  and  that  the 
issuing  of  a  new  writ  for  the  said  borough  ought  to  be 
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suspended,  until  the  said  evidence  shall  have  been  taken      1842. 
into  the  consideration  of  the  House. 

"  That  the  chairman  be  requested  to  move  that  this 
report,  together  with  the  evidence  taken  before  this  Com- 
mittee, be  printed ;  and  that  the  Speaker  do  not  issue  his 
writ  for  the  return  of  two  burgesses  to  serve  in  parliament 
for  the  said  borough  of  Ipswich,  until  the  said  evidence 
shall  have  been  printed  and  submitted  to  the  House." 


By  the  petition  of  Mr.  Ashurst,  the  agent  of  the  sitting  members,  pre- 
sented to  the  House  of  Commons,  Feb.  22,  1842(1),  it  appeared  that  Sir 
Thomas  Cochrane  was  in  possession  of  certain  letters  and  documents, 
which  it  was  material  should  be  produced  and  put  in  evidence  before  the 
Committee  appointed  to  try  the  merits  of  the  petition  against  the  return 
of  the  'sitting  members ;  and  that  he  had  been  duly  served  with  the 
Speaker's  warrant,  requiring  him  to  produce  such  letters  and  documents 
before  the  Committee.  That  Mr.  Ashurst,  having  been  informed  that 
Sir  Thomas  Cochrane  had  received  a  government  appointment  on  foreign 
service,  and  was  about  to  go  abroad,  directed  his  derk,  Stephen  Toumay, 
to  call  on  Sir  Thomas  Cochrane,  to  make  an  appointment  for  Mr.  Ashurst 
to  see  him,  for  the  purpose  of  making  some  arrangement,  by  which  per- 
sonal inconvenience  to  Sir  Thomas  Cochrane,  from  detention  in  this 
country,  might  be  prevented.  That  Toumay  called  at  the  residence  of 
Sir  Thomas  Cochrane  accordingly,  and  was  not  able  to  see  him,  but  was 
told  by  one  of  his  servants,  '*  that  his  master  (Sir  T.  Cochrane)  was  going 
abroad  in  about  ten  days."  That  Toumay  afterwards  saw  Sir  T. 
Cochrane,  and  requested  him  to  make  an  appointment  with  Mr.  Ashurst, 
for  the  purpose  before  mentioned,  when  Sir  Thomas  Cochrane  refused 
doing  so,  and,  in  answer  to  a  question  put  to  him  by  Toumay,  whether 
Mr.  Ashurst  was  to  consider  Sir  Thomas  Cochrane's  refusal  as  his  final 
determination,  not  to  take  any  notice  of  the  Speaker's  warrant?  Sir 
Thomas  Cochrane  stated  that  he  should  not  express  anything  further 
respecting  his  intention. 

On  the  following  day,  Feb.  23,  Mr.  Wason  called  the  attention  of 
the  House  to  this  petition,  and  moved,  "  that  Sir  Thomas  Cochrane  do 
attend  at  the  bar  of  this  House  to-morrow."    In  support  of  this  motion 

(1)  Supplement  to  the  Votes,  Sess.  1842,  pp.  7,  8. 
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1840.  it  was  argued  (1),  that  the  power  of  examining  witnesses  under  certain 
circumstances,  before  trial,  was  necessary  to  courts  of  justice,  to  prevent 
inconvenience  to  individuals,  or  the  loss  of  testimony.  That  such  a 
power  was  given  to  the  courts  of  common  law  by  statute.  That  if  it 
had  been  found  to  be  necessary  to  courts  of  law,  where  trials  could  be 
postponed  on  account  of  the  absence  of  a  witness,  it  was  much  more 
required  in  the  case  of  the  House  of  Commons,  which  could  not  put  off 
the  trial  of  a  petition.  That  the  House  inherently  possessed  every  power 
and  privilege  necessary  to  the  due  performance  of  its  public  functions, 
and  was  bound  to  its  utmost  to  secure  evidence  material  to  the  purity  of 
election.  That  in  a  court  of  law,  upon  an  allegation  that  a  witness, 
whose  evidence  was  material,  was  about  to  go  abroad,  an  order  would  be 
granted  to  examine  him  on  interrogatories.  That  if  the  House  was  to 
have  any  power  to  effect  the  ends  of  justice,  by  analogy  to  the  courts  of 
law,  there  was  nothing  incongruous  in  proposing  to  bring  Sir  lliomas 
Cochrane  to  the  bar  to  be  examined  in  a  similar  manner.  That,  in  a 
court  of  law,  this  mode  of  examination  was  always  granted  on  its  appear- 
ing that  there  was  an  action  depending  and  at  issue,  that  the  witness  was 
about  to  quit  the  country,  and  that  his  evidence  was  material,  all  which 
circumstances  concurred  in  the  present  case.  That  there  would  be  no 
inconvenience  to  Sir  Thomas  Cochrane  from  appearing  at  the  bar,  and 
stating  whether  he  had  the  papers  and  documents  in  question  or  not, 
or  producing  them  if  he  had  them ;  and  that  his  evidence,  taken  by  a 
short-hand  writer,  with  the  papers  and  documents,  might  subsequently, 
properly  authenticated,  be  laid  before  the  Committee  trying  the  merits  of 
the  petition.  That  if  evidence  so  taken  were  objectionable,  at  all  events 
the  documents  produced  would  be  available,  and  it  was  those  documents 
that  were  required,  more  than  the  testimony  of  Sir  Thomas  Cochrane. 
That,  assuming  there  was  nothing  from  which  Sir  Thomas  Cochrane's  in- 
tention to  disobey  the  Speaker's  warrant  might  be  directly  and  positively 
inferred,  yet  the  circumstances  warranted  the  interference  of  the  House. 
And  that  if  Sir  Thomas  Cochrane  did  not  obey  the  Speaker's  warrant,  and 
the  present  parliament  were  dissolved  before  his  return  to  England,  he 
would  not  be  answerable  to  a  new  parliament 

Against  the  motion  it  was  argued,  that  however  desirable  it  might  be 
considered  for  the  House  to  possess  and  use  the  power  of  taking  the  evi- 
dence of  a  witness  about  to  leave  the  country,  in  point  of  fact  the  House 
had  not  that  power,  and  could  not  therefore  exercise  it.  If  in  that  re« 
spect  the  law  is  defective,  it  can  be  amended  only  by  statute,  by  which 

(1)  Hansard's  Parliamentary  Debates,  vol.  60,  pp.  884—898. 
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the  powers  now  poBsessed  by  the  common  law  comrts  may  be  extended  to  184^. 
the  House.  That,  moreover,  the  trial  of  controverted  elections  no  longer 
comes  within  the  jurisdiction  of  the  House,  but  is  transferred  by  statute  to 
a  particular  tribunal;  and  that  there  is  no  more  reason  therefore,  on  the 
part  of  the  House,  for  interfering  in  such  a  trial,  than  in  ordinary  trials  in 
courts  of  law.  That  the  evidence  given  at  the  bar  of  the  House  could  not  be 
available  for  any  purpose  on  the  trial  of  the  petition  against  the  return  of 
the  sitting  members,  for  the  evidence  on  that  trial  is  to  be  given  before 
the  Committee  before  whom  the  trial  takes  place,  and  before  whom  also 
the  documents,  stated  to  be  in  Sir  Thomas  Cochrane's  possession,  must 
be  produced.  That  the  House  has  no  power  to  take  evidence  on  oath ; 
for  although  it  may  issue  a  commission  under  which  evidence  may  be 
given  on  oath,  it  does  so  only  by  statute,  which  gives  no  authority  to  the 
House  to  take  evidence  at  its  own  bar  by  that  method.  That  for  Sir 
Thomas  Cochrane  to  give  evidence  at  the  bar  of  the  House  not  upon 
oath,  and  the  particulars  of  his  testimony  to  be  repeated  to  the  Committee 
by  some  third  person  who  heard  his  statements,  is  against  the  most  ele- 
mentary principles  of  evidence.  That  the  assumption  in  this  case  is  the 
same  as  is  always  acted  upon  in  courts  of  law,  that  the  witness  will  not 
disobey  a  summons  he  is  bound  under  penalty  to  comply  with;  the  con- 
tnay  assumption  is  never  proceeded  upon.  That  no  court  of  law  can 
prevent  a  person  summoned  as  a  witness  from  going  abroad,  nor  imprison 
any  such  person  for  the  purpose  of  hearing  his  testimony ;  nor  has  the 
House  that  authority,  or  the  power  of  issuing  a  ne  exeat  regno.  That  if 
Sir  Thomas  Cochrane  should  disobey  the  Speaker's  warrant  it  will  be  in 
the  power  of  the  Committee,  by  a  resolution  of  the  House,  to  adjourn  the 
proceedings  and  decision  until  he  should  return  to  England.  That  its 
sitting  members  are  not  in  a  position  to  complain  of  any  delay  consequent 
upon  such  adjournment,  as  they  are  in  possession  of  their  seats  and  wiU 
not  therefore  be  damnified.  That  to  call  a  person  served  with  the 
Speaker's  warrant  to  attend  an  Election  Committee,  to  the  bar  of  the 
House  to  examine  him,  on  pretence  of  his  not  being  able  to  give  his 
testimony  before  the  Committee,  would  be  a  dangerous  precedent,  and 
liable  to  great  abuse. 

The  motion  was  withdrawn. 


(    264    ) 


CASE  VIII. 

CARDIGAN. 

1842.     The  Committee  was  appointed  on  the  16tk  of  April, 
1842,  and  consisted  of  the  following  gentlemen  : 

William  Goodenough  Hayter,  Esq.,  M.  P.  for  Wdls.  — (Chairic an.) 
Sir  Charles  Henry  Coote,  Bart.,  M.  P.  for  Queen's  County. 
The  Earl  of  Leicester,  M.  P.  for  Bodmin. 
William  Smith  O'Brien,  Esq.,  M.  P.  for  Limerick  County. 
George  Dodd,  Esq.,  M.  P.  for  Maidstone. 
Edmund  Turner,  Esq.,  M.  P.  for  Truro. 
William  James,  Esq.,  M.  P.  for  East  Cumberland. 
Petitioner — Pryse  Pryse,  Esq. 
Member  returned  and  petitioned  against — John  Scandrett  Harford,  Esq. 

Counsel  for  Petitioner — Mr.  Austin,  Q.C.,  Mr.  K.  Macauley, 
and  Mr.  Moore. 

Agent  for  Petiiioner^Mr.  W.  H.  Smith. 


Petition. 


Mr.  Har- 
ford, and 
petitioner 
candidates. 


Poll. 


The  petition  stated,  ^*  That  at  the  last  election  for  the 
borough  of  Cardigan  and  the  several  places  sharing  in  the 
election  therewith,  to  wit,  Aberystwith,  Llampeter,  and 
Adpar^  under  the  provisions  of  the  act  of  the  second  year 
of  the  reign  of  King  William  the  Fourth,  intituled,  *  An 
Act  to  amend  the  Representation  of  the  People  in  Eng- 
land and  Wales/  John  Scandrett  Harford,  Esq.  and  the 
petitioner  were  candidates^  and  Patrick  Brown,  the  mayor 
of  the  said  borough  of  Cardigan,  acted  as  the  returning 
officer. 

"  That  the  poU  was  taken  at  the  said  election  on  the 
5th  day  of  July  last,  at  the  close  whereof  the  number  of 
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votes  received  at  the  said  borough  of  Cardigan,  and  the     184^. 

said  several  places  above  named,  were  as  follows,  that  is 

to  say,  at  Cardigan,  126  votes  for  the  said  J.  S.  Harford, 

and  57  votes  for  the  petitioner;  at  Aberystwith,  59  votes 

for  the  said  J.  S.  Harford,  and  142  votes  for  the  petitioner; 

at  Llampeter,  84  votes  for  the  said  J.  S.  Harford,  and  68 

votes  for  the  petitioner ;  and  at  Adpar,  16  votes  for  the 

said  J.  S.  Harford,  and  38  votes  for  the  petitioner ;  that 

is  to  say,  in  all  285  votes  for  the  said  J.  S.  Harford,  and 

805  votes  for  the  petitioner,  whereby  the  petitioner  was 

in  a  majority  of  20  votes  upon  the  entire  poll,  and  ought  Majority 

to  have  been  returned  accordingly  as  a  member  to  serve  Uoner. 

in  this  parliament  for  the  said  borough  of  Cardigan,  and 

the  above  named  places  so  sharing  in  the  election  with 

the  said  borough  as  aforesaid. 

'*  That  the  declaration  of  the  final  state  of  the  poll  and 
the  proclamation  of  the  member  chosen  at  the  said  elec- 
tion were  made  on  the  6th  day  of  July  last,  when  not- 
withstanding the  votes  so  respectively  received  as  afore- 
said for  the  said  J.  S.  Harford,  and  the  petitioner,  the 
said  P.  Brown,  by  an  indenture  then  and  there  executed,  Two  re- 
returned  the  petitioner  as  a  burgess  elected,  and  there  to  of  Mr.Har- 
serve  for  the  said  borough  of  Cardigan  and  other  places  J|J[J*of  f^e 
above  named,  and  by  another  indenture  then  and  there  petitioner. 
also  executed,  returned  the  said  J.  S.  Harford  as  such 
burgess,  although  the  said   J.  S.  Harford  was  not  duly 
elected  and  ought  not  to  have  been  returned. 

"That  the  poll-books  for  Aberystwith,  though  duly  Aberysi- 
kept  and  completed,  and  although,  being  first  inclosed  boois'Tost, 
and  sealed,  they  were  at  the  close  of  the  poll  at  Aberyst- 
with forthwith  transmitted  to  the  said  P.  Brown,  were  not 
delivered  to  the  said  P.  Brown,  but  were  lost  or  taken 
away  in  the  course  of  their  transmission  as  aforesaid,  and 
have  never  since  been  found  or  recovered,  and  that  the 
return  of  the  said  J.  S.  Harford  was  made  in  consequence 
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1840.     of  his  appearing  to  have  a  majority  over  the  petitioner 
giving  an     upon  Casting  up  the  whole  number  of  votes  received  at 
iMjoriur^to   *^®  ^*^^  election  at  Cardigan^  Llampeter,  and  Adpar^  ex- 
Mr.  Har-      clusively  of  and  omitting  the  votes  received  at  the  said 
election  at  Aberystwith ;  whereas  the  return  of  the  pe- 
titioner was  made  upon  his  appearing  to  be  in  a  majority, 
as  the  fact  was  and  is,  of  the  whole  number  of  votes 
received  at  all  the  places  above  named." 
Prayer.  The  petition  prayed  the  House  to  take  the  premises 

into  consideration,  and  that  it  may  be  declared  that  the 
petitioner  was  duly  returned  at  the  said  election,  or  duly 
elected  thereat,  and  was  entitled  and  ought  to  have  been 
returned  as  the  burgess  to  serve  for  the  said  borough 
and  contributory  places,  in  the  present  parliament,  and 
that  the  said  J.  S.  Harford  was  not  duly  elected  and 
ought  not  to  have  been  returned,  and  that  the  return  of 
the  said  J.  S.  Harford  ought  now  to  be  vacated  and  set 
aside,  and  be  declared  to  be  null  and  void,  and  that  the 
House  will  grant,  &c. 

Neither  Mr.  Harford,  nor  any  of  the  electors,  appeared 

to  oppose  the  petition;  and  the  proceedings  before  the 

Committee  were  ex  parte. 

April  16.        Mr.  Austin  opened  the  case  on  the  part  of  the  petitioner. 

Where  from  "jhe  borough  of  Cardigan  consists  of  the  principal  bo- 

poll-bookt    rough,  Cardigan,  and  the  several  places,  Aberystwith, 

ing  ^cer'    Llampeter,  and  Adpar,  sharing  with  it  in  the  election  of  a 

u?n  which    '"^D^'^^r  of  parliament  (1).    At  the  last  election,  under  the 

of  two  can-  circumstances  hereafter  stated,  the  returning  officer  made 

the  majority  two  retums  to  the  writ ;  one  declaring  Mr.  Harford  duly 

he  mSe      elected,  the  other  declaring  the  petitioner  to  be  so,  which, 

two  sepa-     ^jth  the  ^pit  vere  duly  returned  to  and  filed  in  the  Crown 

rate  returns,  "^ 

one  declar-  Office.  By  his  petition,  the  petitioner,  claiming  to  have 
di§ate^o  be  had  the  legal  majority  at  the  election,  maintains  that  his 
e?  Md  the  '®*"^"  ^'^^'^  ^^  good,  and  that  the  other  return,  that  of 

(l)2Will.IV.c.46,  sect. 8. 
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Mr.  Harford,  is  null  and  void.    Tiie  duty  of  the  Com-     184S. 
mittee  is  to  inquire  i^hether  or  not  the  returning  officer  other  de- 
should  have  returned  the  petitioner  as  the  member  duly  ^Jj"°|^^® 
elected,  and  if  they  find  that  such  should  have  been  the  <ii<iate  to  be 
case,  they  will  report  the  same  to  the  House ;  and  the  mUtee  re- 
House  will  thereupon  order  the  return  of  Mr.  Harford  to  ^^^^oPi^\ 

be  taken  from  the  file  of  the  Crown  Office,  the  effect  of  ^«  circum- 

stftDces  of 
which  will  be  to  leave  the  petitioner  the  only  member  the  case, 

returned  for  the  borough  of  Cardigan.  that'oDe  of 

The  returning  officer  for  Cardigan  is  the  mayor  of  that  j!JJ*°^[" 
borough;  and  by  the  Reform  Act(l)  he  is  required  to  duly  elect- 
appoint  deputies  for  the  places  sharing  in  the  election  the  other 
with  Cardigan.    Such  deputies  are  to  take  and  conduct  ou£htDot°^ 
the  poll  at  their  respective  places,  and  on  receiving  at  the  tohavcbeen 
close  of  the  poll  the  poll-books,  enclosed  and  sealed,  from 
the  poll-clerks  in  the  manner  provided  by  the  Reform 
Act,  they  are  forthwith  to  deliver  or  transmit  them,  so 
enclosed  and  sealed,  to  the  returning  officer  (2).    At  the 
last  election  there  were  two  candidates,  Mr.  Harford  and 
the  petitioner.    The  polling  at  Cardigan  and  the  contri- 
butory places  began  on  the  5th  of  July,  and  the  declara- 
tion of  the  poll  was  made  on  the  following  day.     At 
Aberystwith  there  were  two  polling  booths,  at  one  of 
which  74  votes  were  given  for  the  petitioner,  and  59  for 
Mr.  Harford;  at  the  other,  68  for  the  petitioner,  and 
none  for  Mr.  Harford.     The  total  number  of  votes  at 
Cardigan,  Llampeter,  and  Adpar  were  163  for  the  pe- 
titioner, and  226  for  Mr.  Harford,  giving  the  latter  a 
majority  at  those  places ;  but  in  adding  the  votes  polled 
at  Aberystwith  to  those  polled  at  the  three  places  in  ques- 
tion, the  petitioner  had  a  majority  of  SO  on  the  gross  aggre- 
gate poll,  and  consequently  should  have  been  returned. 
The  deputies  at  Aberystwith  appointed  by  the  return- 
ing officer,  of  which  there  were  two,  one  for  each  booths 

(1)  Sect.  74.  (2)  SecU.  68, 74. 
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1842,  were  Mr.  Powell  and  Mr.  Morgan.  At  the  close  of  the 
poll  at  that  place,  the  poll-clerks  at  each  booth  duly 
inclosed  and  sealed  up  their  poll-books,  and  delivered 
them  to  the  deputy  presiding  at  their  booth.  Upon 
Mr.  Morgan  receiving  the  poll-books  from  the  poll-clerks 
of  the  booth  he  presided  at,  he  gave  them  to  Mr.  Powell. 
The  latter  forthwith  made  up  a  parcel  of  these  poll-books 
and  the  poll-books  he  received  from  the  poll-clerks  of  the 
booth  at  which  he  presided,  carefully  sealed  it^  and  di- 
rected it  to  **  Patrick  Brown,  Esq.,  Mayor,  Cardigan." 
Mr.  Powell  then  delivered  the  parcel  to  a  person  of  the 
name  of  Ellis,  a  post-boy  at  the  Belle  Vue  Hotel,  Aberyst- 
with,  with  directions  to  take  it  to  Aberaron  and  give  it  to 
Mr.  Proctor,  the  landlord  of  the  Feathers'  Inn  at  that 
place,  which  Ellis  punctually  did.  Mr.  Simon,  a  gentle- 
man residing  at  Cardigan,  who  happened  to  be  at  the 
Feathers'  Inn  at  Aberaron  when  Ellis  arrived,  and  who 
was  about  to  return  to  Cardigan  in  a  chaise,  undertook  to 
carry  the  parcel  with  him  and  to  deliver  it  to  Mr.  Jones^ 
the  proprietor  of  the  Black  Lion  Inn  at  Cardigan,  on  the 
same  evening.  Mr.  Proctor  thereupon  put  the  parcel 
into  Mr.  Simon's  chaise,  in  which  the  latter  was  going  to 
Cardigan.  Mr.  Simon  did  not  see  it  put  in  the  chaise, 
but  upon  his  arrival  at  the  Black  Lion  Inn  at  Cardigan^ 
in  the  middle  of  the  night,  he  took  from  the  chaise  a 
parcel,  which  appeared  to  him  to  be  the  same  he  had 
seen  in  Mr.  Proctor's  hands,  and  which  he  had  under- 
taken to  carry  to  Cardigan.  Mr.  Simon  gave  the  parcel 
upon  his  arrival  to  Mr.  Jones  of  the  Black  Lion  Inn. 
Upon  receiving  it  Mr.  Jones  carried  it  into  his  parlour, 
and  laid  it  on  the  table,  and  at  the  same  time  told  the 
bar-maid  to  deliver  it  to  Mr.  Brown,  the  mayor,  in  the 
morning.  In  the  middle  of  the  next  day,  Mr.  Jones 
asked  the  bar-maid  whether  she  had  delivered  the  parcel 
according  to  his  directions,  when  she  said  that  a  Mr. 
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was  his,  and  she  had  not  seen  it  since  he  left  the  house. 
A  search  was  then  made  in  the  inn  for  the  parcel,  but  it 
was  not  found.  The  consequence  was  the  Aberystwith 
poll-books  never  reached  the  returning  officer.  On  the 
morning  of  the  day  of  declaring  the  poll  and  making  the 
return^  however,  the  petitioner's  committee  at  Cardigan 
received  a  letter  from  Aberystwith  containing  the  num- 
bers polled  at  that  place  for  the  two  candidates,  which 
they  gave  to  the  returning  officer.  This  was  the  only 
information  the  returning  officer  had  as  to  the  number  of 
votes  polled  at  Aberystwith,  at  the  time  he  was  obliged 
by  law  to  make  his  return.  To  meet  the  difficulty,  he 
made  the  two  returns  which  are  now  on  the  files  of  the 
Crown  Office,  one  of  Mr.  Harford,  and  the  other  of  the 
petitioner,  as  having  been  duly  elected. 

The  returning  officer,  Mr.  Morgan,  Mr.  Powell,  Ellis 
the  post-boy,  Mr.  Proctor,  Mr.  Simon,  and  Mr.  Jones  were 
called  to  prove  the  making  up  of  the  parcel  of  the  poll- 
books,  its  passing  from  hand  to  hand,  and  its  loss  as  stated 
by  the  petitioner's  counsel.  The  poll-clerks  at  the  booths 
at  Aberystwith  were  also  called,  who  spoke  to  the  number 
of  voters  polled  for  each  candidate,  at  their  respective 
booths. 

The  Committee  then  resolved : 

"  That  Pryse  Pryse,  Esq.,  was  duly  elected  a  burgess  Resolution. 
to  serve  in  this  present  parliament  for  the  borough  of 
Cardigan ; 

*^  That  John  Scandrett  Harford,  Esq.^  was  not  duly 
elected,  and  ought  not  to  have  been  returned  a  burgess 
for  the  said  borough.'' (1) 

(1)  These  resolutions  were  reported  to  the  House  on  the  18th  April,  1842, 
when  "  the  clerk  of  the  crown  was  ordered  to  attend  the  next  d&y,  with  the 
double  return  for  the  borough  of  Cardigan,  and  amend  the  same  by  taking  off 
the  file  the  indenlure  by  which  John  Scandrett  Harford,  Esq.,  was  returned." 


(    8Y0    ) 


CASE  IX. 

WAKEFIELD. 

1842.     The  Committee  was  appointed  on  the  15th  of  April, 
1842,  and  consisted  of  the  following  Members  : 

Heniy  Home  Drummond,  Eim}.,  M.  P.  for  PertbBhire.^CHAiRM an.) 
Edward  Strutt,  £aq.,  M.  P.  for  Derby. 
ThomaB  Mackenzie,  Esq.,  M.  P.  for  Ross. 
Hon.  Robert  Gore,  M.  P.  for  New  Ross. 
Hon.  William  Gordon,  M.  P.  for  Aberdeenshire. 
Viscomit  Duncan,  M.  P.  for  Bath. 
Colonel  Wood,  M.  P.  for  Breconshire. 

Petitioners — 1.  Electors. 

2.  The  Hon.  William  Sebright  Lascelles. 

Sitting  Member — Joseph  Holdsworth,  Esq. 

Counsel  for  the  Petitioners— Mr.  Austin,  Q.  C,  Hon.  J.  S .  Wortley,  Q.  C. 

and  Hon.  J.  Talbot 

Agent— Mr,  Groom. 

Counsel  for  the  Sitting  Member — Mr.  Cockbum,  Q.  C,  and  Mr.  Kinglake. 

Agent, — Mr.  Coppock. 

Petition.  The  petition  of  Jos6  Luis  Fernandes,  and  Lawrence 

Hitchon,  electors  of  the  borough  of  Wakefield,  set  forth^ 
**  That  at  the  time  of  the  last  election  for  a  member  to 
serve  in  this  present  parliament  for  the  borough  of  Wake- 
field;  the  Hon.  William  Sebright  Lascelles  and  Joseph 
Holdsworth,  Esq.,  were  candidates  to  serve  as  members 
for  the  said  borough,  and  Thomas  Barff,  Esq.,  acted  as 
returning  officer  thereat ;  That  at  the  close  of  the  said 
election  the  said  Joseph  Holdsworth  was  declared  to  have 
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been  elected  thereat^  and  was  accordingly  returned  as     1840. 
duly  chosen  and  elected  to  serve  for  the  said  borough  in 
this  parliament ;  That  at  the  time  of  the  said  election  the 
said  Joseph  Holdsworth  was  the  returning  officer  of  the 
said  borough  of  Wakefield,  and  thereby  was  incapable  of, 
and  disqualified  from,  bebg  elected  thereat  to  serve  for 
the  said  borough  in  parliament;  That  the  borough  of 
Wakefield  is  a  borough  in  Schedule  (D.)  of  the  act  passed 
in  the  second  year  of  King  William  the  Fourth,  to  amend 
the  representation  of  the  people  in  England  and  Wales, 
and  that  no  person  is  mentioned  in  the  said  schedule  as 
returning  officer  for  the  said  borough  ;  That  on  or  about 
the  25th  day  of  March  last,  Frederick  William  Thomas 
Vernon  Wentworth,Esq.,the  sheriff  of  the  county  of  York, 
in  which  county  the  said  borough  is  situate,  did,  by  writing 
under  his  hand,  duly  nominate  and  appoint   the  said 
Joseph  Holdsworth,  then  and  there  being  a  fit  person,  and 
resident  in  the  said  borough,  to  be  returning  officer  for 
the  said  borough,  which  appointment  was  within  one  week 
of  the  making  thereof  delivered  to  the  clerk  of  the  peace 
of  the  ssdd  county,  and  by  him  filed  and  preserved  with 
the  records  of  his  office,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided ;   That  the  said 
Joseph  Holdsworth  did  not,  within  one  week  after  he 
had  received  notice  of  his  said  nomination  and  appoint- 
ment as  such  returning  officer,  make  oath  before  any 
justice  of  the  peace  that  he  was  qualified  to  be  elected  to 
serve  as  a  member  in  parliament,  nor  did  he  notify  the 
same  to  the  said  sheriff;  That  by  virtue  of  the  said  nomi- 
nation and  appointment  the  said  Joseph  Holdsworth  be- 
came and  was  the  returning  officer  for  the  said  borough, 
until  the  nomination  of  a  returning  officer  to  be  made  in 
the  month  of  March,  1842,  or  until  he  shall  become  inca- 
pable of  or  be  otherwise  lawfully  discharged  from  the  said 
office,  according  to  the  provisions  of  the  statute  in  such 
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1842.  case  made  and  provided,  and  was  and  is  thereby  incapable 
of  and  disqualified  from  being  elected  at  the  said  election 
as  a  member,  or  to  sit  and  vote  as  a  member  to  serve  in 
this  parliament  for  the  said  borough ;  And  the  petition 
further  alleged,  that  by  virtue  of  a  nomination  and  ap« 
pointment  duly  made  in  that  behalf  by  the  sheriff  of  the 
county  of  York  then  being,  the  said  Joseph  Holdsworth 
was  the  returning  officer  for  the  said  borough  before  the 
said  election,  and  before  he  became  a  candidate  thereat 
as  aforesaid,  and  from  the  time  of  such  nomination  and 
appointment  hitherto  has  continued  to  be  such  returning 
officer,  by  means  whereof  the  said  Joseph  Holdsworth 
was  and  is  incapable  of  and  disqualified  from  being  elected 
at  the  said  election  as  a  member  to  serve  in  Parliament 
for  the  said  borough ;  That  the  incapacity  and  disqualifi- 
cation of  the  said  Joseph  Holdsworth  to  be  elected  or  to 
sit  and  vote  as  a  member  for  the  said  borough,  as  afore- 
said, continued  during  the  whole  of  the  said  election; 
That  the  same  was  a  matter  of  public  notoriety  before, 
and  at,  and  during  the  said  election,  and  was  well  known 
to  the  said  Thomas  Barff  and  the  electors  of  the  said 
borough,  who  gave  their  votes  for  the  said 'Joseph  Holds- 
worth,  at  the  time  of  their  voting  for  the  said  Joseph 
Holdsworth  ;  That  public  notice  of  such  incapacity  and 
disqualification  was  given  at  the  nomination  of  candidates 
at  the  said  election,  and  was  pubUshed  in  the  said  borough 
after  the  delivery  of  the  precept  for  holding  of  the  said 
election,  and  before  holding  the  same,  by  the  posting  and 
distribution  of  printed  notices  or  placards  to  the  effect 
following,  that  is  to  say : 

'  Borough  of  Wakefield. 

*  Notice  to  the  Electors. 
*  We  William  Sebright  Lascelles,  a  candidate  to  repre-^ 
sent  the  borough  of  Wakefield  in  the  next  Parliament,  and 
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Richard  Dunn  and  John  BarflPi  registered  electors  of  the     184S. 
said  borough, 

'  Give  Notice^ 
*  That  Joseph  Holdsworth>  of  the  said  borough.  Esquire, 
was  duly  nominated  and  appointed  to  be  the  returning  offi- 
cer for  the  said  borough  in  the  month  of  March  last,  and 
then  became  and  still  is  such  returning  officer,  according 
to  the  statute  in  such  case  made  and  provided,  and  is 
thereby  incapable  of  being  elected  to  serve  in  parliament 
for  the  said  borough ;  and 

*  We  further  give  notice^ 
'That  all  votes  given  in  favour  of  the  said  Joseph 
Holdsworth,  at  the  present  election  of  a  member  to  serve 
in  the  next  parliament  for  the  said  borough,  will,  by  reason 
of  such  incapacity,  be  lost  and  thrown  away. 
'  Dated  this  ^th  day  of  June,  1841. 

W.  S.  Lascelles, 
Rich.  Dunn, 
John  Barff.' 

That  the  substance  or  contents  of  such  notices  or  placards 
were  well  known  by  the  several  persons  who  voted  for 
the  said  Joseph  Holdsworth,  before  they  gave  their  votes 
for  the  said  Joseph  Holdsworth  at  the  said  election;  That 
the  votes  of  all  persons  who  voted  for  the  said  Joseph 
Holdsworth,  knowing  his  incapacity  and  disqualification  to 
be  elected  as  aforesaid,  were  and  are  lost  and  thrown  away, 
and  were  and  are  bad  and  illegal,  and  ought  not  to  have 
been  received,  and  should  have  been  struck  from  the  poll; 
That  if  the  incapacity  and  disqualification  aforesaid  were 
unknown  to  any  of  such  voters,  the  number  of  such  voters 
is  much  less  than  the  number  of  good  and  valid  voters, 
whose  votes  were  given  at  the  said  election  for  the  said 

VOL.  !• — B.  A.  E.  C»  T 
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ISm.  Hon.  W,  S.  Lascelles ;  and  that  if  the  votes  of  all  such 
voters  be  retained  upon  the  poll  in  favour  of  the  said 
Joseph  Holdsworth,  the  said  Hon.  W.  S.  Lascelles  will 
still  be  in  a  large  majority  of  all  the  good,  valid,  and  legal 
votes  given  or  tendered  at  the  said  election  ;  that  the  said 
Hon.  W.  S.  Lascelles  had  a  majority  of  such  good  and 
legal  votes,  and  ought  therefore  to  have  been  returned  as 
duly  elected  at  the  said  election  to  serve  for  the  said 
borough  in  this  parliament:*'  And  the  petition  prayed, 
^*  That  the  House  will  take  the  premises  into  consideration, 
and  declare  the  said  return  of  the  said  Joseph  Holds- 
worth  null  and  void,  and  that  he  was  not  duly  elected, 
and  ought  not  to  have  been  returned  at  the  said  election, 
but  that  the  said  Hon.  W.  S.  Lascelles  was  duly  elected 
and  ought  to  have  been  returned  thereat ;  and  that  the 
return  may  be  amended  accordingly ;  and  that  the  House 
will  give  such  other  and  further  relief  in  the  premises  as 
to  the  House  shall  seem  meet." 

The  petition  of  Mr.  Lascelles  contained  statements  and 
allegations  exactly  similar. 

Facts  of  In  addition  to  the  facts  stated  in  the  petition,  it  also 

tho  case 

appeared  in  evidence,  that  Mr.  Holdsworth  had  been 
appointed  and  bad  acted  as  returning  officer  for  the 
borough  of  Wakefield,  in  every  year,  from  the  year  183^, 
when  the  borough  was  enfranchised  by  the  Reform  Act, 
down  to  the  year  1841,  when  the  election  took  place. 
The  appointment  in  1841  was  made  out  in  the  accustomed 
form  by  Mr.  Dixon,  a  solicitor  at  Wakefield,  and  deputy 
clerk  of  the  peace  and  deputy  sheriff  for  the  West  Biding 
of  Yorkshire.  In  the  preceding  years,  a  written  notice 
of  the  appointment  had  been  given  to  Mr.  Holdsworth, 
within  a  fortnight  or  ten  days  after  it  was  made ;  but  in 
the  year  1841,  in  consequence  of  a  new  arrangement 
respecting  fees  for  county  business,  which  did  not  autho- 
rize the  expense,  a  written  notice  was  omitted  to  be  given. 
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Mr.  Dixon  also  acted  as  Mr.  Holdsworth's  deputy  in  the  1840. 
office  of  returning  officer,  in  making  out  the  register, 
and  printing  and  selling  copies  of  it.  And  after  the 
register  for  the  year  1840 — 41  was  made  out,  he  deli- 
vered it  to  Mr.  Holdsworth,  and  sold  several  copies  of 
it  after  Mr.  Holdsworth's  appointment  in  March,  1841. 

On  the  1st  of  April,  1841,  Mr.  Dixon,  having  visited 
Mr.Holdswortb,not  to  communicate  the  appointment,  but 
on  other  business,  said  to  him,  ^*  I  have  received  your  ap- 
pointment for  the  present  year;"  to  which  Mr.  Holds- 
worth  answered,  "You  will  do  what  is  necessary."  This 
conversation,  it  appeared,  subsequently  vanbhed  from 
Mr.  Dixon's  memory;  for  it  was  stated  by  Mr.  Dixon 
himself,  that,  a  short  time  before  the  election,  Mr.  Holds- 
worth  having  called  upon  him,  and  asked  him  whether  he 
had  given  him  notice  of  the  appointment,  Mr,  Dixon  told 
him  he  had  not;  and  Mr.  Dixon  also  informed  several 
other  persons  that  he  had  not  given  Mr.  Holdsworth 
notice.  After  the  election,  the  conversation  was  recalled 
to  Mr.  Dixon's  memory  by  Mr.  Fearn,  who  was  present, 
and  by  whose  testimony  its  purport  was  confirmed.  On 
the  9th  of  June,  when  a  dissolution  of  parliament  was  ex- 
pected, Mr.  Dixon  having  met  Mr.  Holdsworth  on  public 
business,  some  one  present  said,  he  understood  Mn 
Holdsworth  was  going  to  stand  for  Wakefield,  whereupon 
Mr.  Dixon  asked  Mr.  Holdsworth,  in  a  jocular  manner, 
"when  he  retired  from  office?"  and  Mr.  Holdsworth  re- 
plied, "I  cannot  say  I  thought  of  retiring."  On  the  14th 
of  June,  Mr.  Holdsworth  wrote  a  letter  to  Mr.  Dixon,  in 
which  he  stated  that  he  took  the  earliest  opportunity  of 
declining  to  fill  the  office  of  returning  officer,  on  the 
ground  of  having  served  in  former  years.  Mr.  Holds- 
worth  was,  in  consequence,  advised  by  Mr.  Dixon  to  ad- 
dress a  letter  to  the  sheriff  of  Yorkshire,  dated  the  16th 
of  June,  a  draft  of  which  was  prepared  by  Mr,  Dixon, 

t2 
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184^.  and  which  was  to  the  effect,  that  Mr.  Holdsworth,  "  having 
already  served  the  office  of  returning  officer,  and  being 
now  a  candidate,  begged  to  tender  his  resignation,  and 
hoped,  on  the  grounds  above  stated,  it  would  be  ac- 
cepted." On  the  2 1st  of  June,  Mr.  Went  worth,  the  sheriff 
of  Yorkshire,  appointed  Mr.  Barff  to  the  office  of  return- 
ing officer,  Mr.  Holdsworth,  such  were  the  terms  of  the 
instrument  of  appointment,  "  having  repudiated  the  said 
office."  Mr.  Barff  communicated  his  appointment  to  Mr. 
Holdsworth.  And  on  the  S2d  of  June,  Mr.  Holdsworth 
delivered  to  Mr.  Barff  the  register  and  other  documents 
relating  to  the  office,  which  had  been  in  his  keeping  up 
to  that  time.  On  the  day  of  election,  when  Mr.  Barff  ap- 
peared on  the  hustings  as  returning  officer,  a  person  on 
behalf  of  Mr.  Lascelles,  and  in  the  presence  of  Mr. 
Holdsworth,  addressed  Mr.  Barff  in  words  amounting  to 
a  protest  against  his  acting  in  that  character,  and  gave 
him  notice  that  Mr.  Holdsworth  was  the  proper  return- 
ing officer. 

Division  of  It  was  arranged  between  the  counsel  on  each  side,  that 
the  case  should  be  divided,  so  that  the  question  of  Mr. 
Holdsworth 's  eligibility  should  be  disposed  of  in  the  first 
instance,  separately  from  the  question  of  the  notice  to  the 
electors. 

Evidence  of      In  the  course  of  Mr.  Dixon's  examination,  Mr.  Wortley 

the  DOtonety 

of  the  sitting  asked  him  a  question  relative  to  the  general  notoriety  of 

^^point-*     Mr.  Holdsworth's  appointment  as  returning  officer. 

inent  as  re-       jyip^  Cochbum  objected  to  the  question,  as  irrelevant  to 

cer,  not  ad-  the  question  of  eligibility  at  present  before  the  Committee^ 

the  purpose  And  relevant  only  to  the  question  concerning  the  notice  to 

Uiat'Srhad  *^®  electors,  which,  according  to  the  arrangement  come  to 

notice  of      respecting  the  division  of  the  case,  was  not  as  yet  in  issue 
the  appoint-  ,    i^        ,      ^  . 

ment.         before  the  Committee. 

Mr.  Wartley.-^Tht  evidence  is  proposed  to  be  given 
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for  the  purpose  of  affecting  Mr.  Holds  worth  with  notice     1842. 
of  the  appointment. 

Mr.  Cockburfi. — In  order  to  affect  Mr.  Holdsworth, 
such  notice  should  in  the  first  place  proceed  from  the 
officer  making  the  appointment,  and  in  the  second  place, 
should  be  brought  home  to  Mr.  Holdsworth  personally; 
but  you  cannot  affect  him  by  evidence  of  the  floating 
gossip  of  the  town,  unless  what  was  said  is  proved  to  have 
been  said  in  his  presence,  and  not  repudiated  by  him  at 
the  time. 

The  Committee  resolved,  that  the  question  could  not  be 
put  at  present. 

There  were  three  principal  questions  decided  in  this 
case:  First,  whether  Mr.  Holdsworth  was  disqualified  by 
his  appointment  as  returning  officer  from  being  elected 
member  of  parliament  for  the  borough  of  Wakefield ; 
Secondly,  whether  Mr.  Barff"  was  competent  to  hold  a 
valid  election;  and.  Thirdly,  whether  the  electors  had  such 
notice  of  the  ineligibility  of  Mr.  Holdsworth,  as  that  the 
votes  given  for  him  were  thrown  away,  and  that,  conse- 
quently, Mr.  Lascelles  ought  to  have  been  returned. 

The  following  is  the  substance  of  the  arguments  on  First  ques- 
each  side,  on  the  question  of  the  eligibility  of  Mr.  Holds-  si^'ibiiity 
worth.  oftEetittiDg 

member. 

The  counsel  for  the  petitioners  contended,  that  Mr.  Argument 
Holdsworth  was  ineligible  to  serve  in  parliament  for  the  ^oneil^**" 
borough  of  Wakefield,  having  been  returning  officer  of  Sitting 

o  o  memberdis- 

that  borough  at  the  time  of  the  election ;   and   "  the  qualified. 
proper  officer  to  whom  the  precept  ought  to  have  been  returmog***' 
directed(l)."    This  principle  of  disqualification  is  affirmed  ^^^  ^°^ . 
by  the  second  proviso  in  the  11th  section  of  the  Reform  at  the  time 
Act,  exempting  persons  qualified  to  sit  in  parliament  from  tiou. 

(I)  Thitford  ea$e,  9  Journ.  725;  Rogers  on  Elections,  53. 
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184*2.  being  compellable  to  serve  the  office  of  returning  officer; 
the  object  of  which  is»  to  prevent  the  sheriff  from  having 
it  io  his  power  arbitrarily  to  disqualify  a  candidate. 
RegularW  It  appears  that  Mr.  Holdsworth  was  regularly  ap- 
i^Wniog  pointed  to  the  office,  in  March,  1841,  by  the  sheriff  of 
officer,  Yorkshire;  the  form  of  the  instrument  of  appointment 
being  in  accordance  with  the  requisitions  of  the  Act,  and 
being  now  produced  from  the  office  of  the  clerk  of  the 
peace,  the  proper  officer  to  whom  the  cllstody  belongs. 
and  had  no-  He  had  also  notice  of  the  appointment.  The  Act  itself 
poTntoMnt,  d^^^  "^^  specify  what  notice  is  to  be  given  of  the  appoint- 
ment; nor,  indeed,  in  direct  terms  requires  that  any 
notice  shall  be  given.  And  even  where  a  statute  ex- 
pressly requires  notice  to  be  given,  as  of  an  appeal  under 
the  poor  laws  (1),  or  reasonable  notice,  as  of  an  appeal 
against  a  conviction  under  the  Gaming  Act,  (2),  it  has  been 
held  that  a  verbal  notice  is  sufficient.  Although  in  pre- 
vious years,  it  had  been  customary  to  inform  Mr.  Holds- 
worth  by  letter  of  the  fact  of  his  appointment,  yet  it  is  clear 
that  a  written  notice  is  not  necessary ;  and  an  adequate 
reason  is  assigned  for  its  omission  on  the  present  occasion. 
But  granting  that  there  should  be  such  reasonable  notice 
of  the  appointment,  as  is  required  of  course,  at  common 
law,  so  as  to  render  a  roan  liable  to  an  indictment  for 
refusing  to  serve  an  office  (3) ;  for  this  purpose,  no  more 
is  necessary,  than  that  he  should  know  of  the  appoint- 
ment :  if  he  did,  in  point  of  fact,  know  of  it,  he  will  be 
liable.  Now,  from  Mr.  Dixon's  account  of  the  conversa- 
tion of  the  9th  of  June,  confirmed  by  the  evidence  of  Mr. 
Fearn,  it  appears  that  Mr.  Holdsworth  received  distinct 
notice  of  his  appointment.  And  Mr.  Dixon  was  agent  for 
the  sheriff,  as  well  as  for  Mr.  Holdsworth ;  and,  therefore, 

(1)  Rex  V.  Jiuiices  of  Salop,  4  B.  &  Aid.  626  ;  see  2  Nolan,  625,  note. 

(2)  Ret  T.  Justices  of  Surrey,  5  B.  &  Aid.  539. 

(3)  Russell  on  Crimes,  226. 
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even  if  the  notice  which  Mr.  Dixon  had  of  the  appoint-  1842. 
ment  were  not  notice  to  Mr.  Holdsworth^  any  intimation 
of  it  from  Mr.  Dixon  was  sufficient  to  conclude  Mr. 
Holdsworth.  In  bis  letter  of  the  14th  of  June  to  Mr. 
Dixon,  he  does  not  rest  his  refusal  of  the  office  upon  the 
want  of  notice,  but  upon  the  ground  of  his  having  already 
served.  And  his  letter  to  the  sheriff,  of  the  15tK  of 
June,  virtually  admits  that  the  office  was  so  far  in  him, 
that  he  could  resign  it,  and  contemplates  the  alternative 
of  the  resignation  not  being  accepted.  Having  held  the 
office  before,  he  was  cognizant  of  its  nature  and  duties, 
and  was  aware  that,  if  a  person  was  appointed  to  succeed 
him,  the  lists  and  register  were  to  be  delivered  to  his  suc- 
cessor. But  the  fact  is,  that  he  kept  the  lists  and  register  and  acted  in 
till  he  became  a  candidate,  and  thus  performed  the  whole  ^  ° 
of  the  duty  that  in  ordinary  times  is  required  of  the 
returning  officer.  Mr.  Dixon  also  continued  to  act,  as 
theretofore,  in  the  capacity  of  his  agent  in  this  office ;  and 
he  must  be  taken  to  have  been  aware,  that  Mr.  Dixon  so 
continued  to  act  as  his  agent.  Mr.  Holdsworth,  there- 
fore, acted  in  the  office  himself,  and  by  his  agent;  and  the 
mere  circumstance  of  his  having  acted,  though  no  notice 
were  given  him  of  the  appointment,  would  be  sufficient  to 
charge  him  with  the  liabilities  and  obligations  of  the 
office  (1). 

There  are  two  grounds  of  exemption  provided  by  the  Did  not 
act,  of  either  of  which  he  might  have  availed  himself,  em^on? 
That  on  account  of  a  qualification  to  sit  in  parliament,  is 
required  to  be  claimed  within  a  week  after  notice  of  the 
appointment.  Of  this  exemption,  no  use  is  attempted  to 
be  made.  And  yet,  if  the  fact  is,  that  he  had  not  notice 
of  the  appointment  till  the  middle  of  June,  why  did  he  not 
then  proceed  to  take  advantage  of  the  exemption?  With 
respect  to  the  other  exemption,  on  the  ground  of  having 

(1)  Birryman  v.  H^tM,  4  T.  R.  366. 
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184S.  already  served,  though  there  is  no  time  mentioned  in  the 
Act,  within  which  the  benefit  of  it  should  be  claimed,  yet 
it  is  absurd  to  suppose  he  was  at  liberty  to  resort  to  it  at 
any  time  during  the  year  of  office,  not  having  claimed  it 
within  a  reasonable  time  after  the  appointment  to  the  office. 
At  any  rate,  it  was  too  late  to  have  recourse  to  it,  as  he 
did  ih  his  letter  to  the  sheriff  of  the  15th  of  June,  after 
he  had  continued,  as  far  as  in  him  lay,  to  discharge  the 
functions  of  the  office,  by  retaining  the  official  documents, 
and  permitting  his  agent  of  the  preceding  year  to  transact 
business  apparently  under  the  same  authority. 

Thus,  having  been  duly  appointed,   and  not  having 
claimed  any  exemption,  he  became,  by  force  of  the  ap- 
pointment, returning  officer,  till  the  nomination  of  a  sue- 
Could  not    cessor,  in  the  following  March.     He  was  also  unable  to 
office"  ^^^     resign  the  office :  neither  his  letter  to  Dixon,  nor  that  to 
the  sheriff, could  operate  as  a  resignation.   The  Act  neither 
enables  the  returning  officer  to  resign,  nor  the  sheriff  to 
accept  his  resignation.     The  Act  gives  the  sheriff  the 
power  of  making  a  new  appointment  in  certain  specified 
cases,  '^  in  the  event  of  the  death  of  the  person  appointed, 
or  of  his  becoming  incapable  to  act  by  reason  of  sickness, 
or  other  sufficient  impediment,"  but  not  in  any  other  case. 
And  it  will  not  be  pretended,  that  the  desire  of  becoming 
a  candidate  was  such  a  "  sufficient  impediment"  as  is 
there  contemplated.    Independently  of  these  inferences 
from  the  provisions  of  the  Act,  it  would,  on  general  grounds 
of  policy,  be  extremely  dangerous,  if  a  person  could  be 
permitted  to  have  the  register  in  his  custody  as  returning 
officer,  for  the  greater  part  of  the  year,  and  then,  a  day  or 
two  before  the  election,  declare  himself  a  candidate,  and 
Not  dis-      relinquish  the  office.     The  appointment  of  Mr.  Barff,  not 
Sle*a^  ^'nt-  ^^^^S  ™a^c  >"  any  of  the  cases  in  which  the  sheriff  is 
ment  of       authorized  to  make  another  appointment,  was  totally  void, 
acted' as  re-  and  could  not  have  the  effect  of  displacing  Mr.  Holds- 
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worth.    Nor  could  he,  as  we  have  seen^  divest  himself  of    1843. 
the  office  by  any  act  of  his  own.    He  consequently  re-  turning  offi- 
mained  returning  officer  from  March,  1841,  when  he  was  ^^' 
appointed,  till  the  same  period  in  the  present  year :  he  was 
therefore  returning  officer  at  the  time  of  the  election ;  the 
proper  officer  to  whom  the  precept  ought  to  have  been 
directed;  and,  if  the  precept  had  been  directed  to  him, 
he  would  have  been  bound  to  execute  it,  and  take  the  poll, 
and  make  the  return. 

Mr.  Cockbum,  for  the  sitting  member. — The  argument  Ailment 
in  support  of  the  return  of  Mr.  Holdsworth  divides  itself  angmem- 
into  three  questions,  two  of  fact,  and  one  of  law.    I.  Whe-  ^* 
ther  Mr.  Holdsworth  was  ever  invested  with  the  office  of 
returning  officer ;  II.  If  he  was  invested  with  it,  whether 
he  was  divested  of  it  at  the  time  of  the  election ;  and, 
III.  If  he  was  not  divested  of  it,  whether,  at  the  time  of 
the  election,  he  was  so  far  returning  officer  as  to  be  dis^ 
qualified  from  being  elected. 

I.  The  11th  section  of  the  Reform  Act  requires,  that  i.  Mr. 
the  instrument,  by  which  the  returning  officer  is  appointed,  wori^  ap- 
should  be  "delivered  to  the  clerk  of  the  peace  of  the  S^^"^"X 
county,"  and  be  "  by  such  clerk  of  the  peace  ^led  and  ^^}  °or 
preserved  with  the  records  of  his  office."  All  that  is  here  piete,  inas- 
proved  is,  that  the  instrument  by  which  Mr.  Holdsworth  "eiJherhad 
was  appointed  was  sent  to  the  office  of  the  deputy  clerk  i^oticeof  it. 

ri-  X-     i7  nor  accepted 

of  the  peace ;  and,  even  if  he  was  the  proper  officer  to  iu 
have  the  custody  of  it,  which  may  perhaps  be  doubtful,  it 
does  not  appear  that  it  was  properly  filed  in  his  office : 
on  the  contrary,  it  appears  that  some  of  the  former  instru- 
ments of  appointment  are  missing,  which  is  inconsistent 
with  the  supposition  that  they  were  duly  preserved  by 
means  of  filing.  But  (not  to  insist  upon  this  departure 
from  the  forms  required  by  the  Act)  we  come  to  the  ques- 
tion, whether  Mr.  Holdsworth  had  sufficient  notice  of  his 
appointment.    It  is  admitted  that  he  ought  to  have  had 
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1840.  notice,  but  it  is  contendedi  that  information  of  his  appoint- 
ment, conveyed  to  him  in  any  mode  or  by  any  means,  would 
constitute  a  suflScient  notice.  It  appears  from  Hawkins  ( 1 ), 
that  a  person  is  not  indictable  for  refusing  to  serve  the 
office  of  constable  (2),  without  expre»$  notice  having  been 
given  him  of  the  appointment  of  a  time  and  place  to  be 
sworn.  In  the  present  case,  it  had  previously  been  usual 
to  give  written  notice  of  the  appointment,  and  Mr.  Holds- 
worth  had  reason  to  expect  that  he  should  have  the  same 
notice  on  this  occasion^  as  he  had  received  in  former 
years.  And  even  if  a  written  notice  be  not  necessary,  the 
very  provisions  of  the  Act  require  an  express  notice 
of  the  appointment.  The  second  proviso  in  the  11th 
section  renders  it  incumbent  on  the  person  claiming  the 
exemption,  to  take  proceedings  for  that  purpose,  within 
one  week  after  he  shall  have  received  notice  of  his  nomi- 
nation and  appointment  as  returning  officer.  Unless, 
therefore,  such  notice  be  expressly  given  him,  it  would  be 
impossible  for  him  to  exercise  the  option  which  the  act 
allows  him.  And  the  other  exemption,  of  one  who  has 
already  served  the  office,  if  it  do  not  altogether  negative 
the  appointment  of  such  a  person,  at  any  rate  seems  to 
entitle  him  to  very  express  notice,  in  order  to  affi^rd  him 
the  opportunity  of  signifying  his  refusal,  or  to  render  him 
liable  to  serve,  if  he  do  not  avail  himself  of  the  exemption. 
There  is  also  a  distinction  to  be  observed  between  a 
compulsory  office,  cast  by  law  upon  the  party,  and  which 
he  cannot  refuse  to  execute,  and  a  voluntary  office,  where 
the  law  leaves  him  an  option  of  serving  it  or  not,  as  he 
may  think  fit.  With  regard  to  the  latter,  the  right  of 
option  implies  that  he  must  signify  his  acceptance  of  the 
office,  before  he  can  be  considered  subject  to  the  perform- 
ance of  its  duties  :  and  to  render  him  liable  in  respect  of 
them,  it  is  necessary  to  aver,  not  only  an  appointment, 

(1)  P.  C,  B.  n.  ch.  10,  s.  46.       (2)  See  slso,  as  to  Overseen,  1  Nolan,  58. 
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but  also  an  acceptance  of  the  office  by  the  person  ap-  184S. 
pointed  (1).  Mere  notice  of  the  appointment  would  not 
be  sufficient.  And  under  the  provisoes  and  exemptions 
of  the  11th  section^  there  are  certain  classes  of  persons  at 
least,  to  whom  an  option  is  allowed  of  serving  or  not  the 
office  of  returning  officer.  It  appears  that  Mr.  Holds- 
worth  is  within  both  those  classes. 

It  is  necessary,  therefore,  to  show  not  merely  notice  of 
the  appointment,  on  his  part,  but  also  acceptance  of  the 
office,  in  order  to  prove  that  he  was  invested  with  the 
office,  and  to  affect  him  with  the  disqualification  attached 
to  it.  Now,  the  whole  proof  of  notice  of  the  appoint- 
ment that  has  been  adduced,  consists  of  this  evanescent 
conversation  of  the  1st  of  April,  which  at  the  time  of  the 
election  had  entirely  passed  away  from  the  minds  of  both 
the  parties  principally  concerned,  and  survived  only  in 
the  memory  of  a  bystander ;  a  conversation,  too,  whose 
purport  was  denied  by  Mr.  Dixon,  when  Mr.  Holdsworth 
shortly  before  the  election  asked  him  whether  he  had 
given  him  notice,  and  asked  him,  in  interrogatory  terms^ 
implying,  as  we  are  told  by  Mr.  Dixon  himself*  ''  a  pretty 
strong  negation  on  Mr.  Holdsworth's  part  that  he  had 
had  notice  pf  the  appointment.*'  Mr.  Fearn,  who  was 
present  at  this  conversation,  and  who  recalled  it  to  the 
memory  of  Mr.  Dixon,  has  some  doubt  as  to  the  exact 
terms  of  Mr.  Dixon's  announcement,  but  is  clear  that  the 
word  "  notice"  was  not  used.  But  can  the  words,  what- 
ever they  were,  of  a  casual  conversation  that  left  so  faint 
an  impression  on  the  minds  of  the  parties,  be  held  to 
amount  to  a  sufficient  notice  of  an  appointment,  which  is 
to  impose  onerous  duties,  and  operate  as  a  disqualification 
for  the  exercise  of  political  rights,  or  supply  the  place  of 
that  strict  and  affirmative  proof,  by  which  it  is  always 
required  that  such  a  disqualification  should  be  made  out. 

(1)  Sena  v.  Wright,  6  Taunt.  46. 
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1843.  Even  if  the  words  were  such  as  to  convey  to  Mr.  Holds- 
worth  notice  of  the  fact  of  the  appointment,  there  is  still 
less  proof  of  any  acceptance  of  the  office  by  him.  The 
most  natural  meaning  to  be  put  on  Mr.  Holdsworth's  an- 
swer, when  Mr.  Dixon  told  him  he  had  received  his  ap- 
pointment  for  the  present  year,  seems  to  be,  ''  You  will 
do  what  is  necessary  to  give  me  notice  of  the  appoint- 
ment," such  regular  notice  as  bad  been  given  him  in 
former  years,  and  as  he  had  a  right  to  expect.  At  the 
utmost,  it  can  amount  to  no  more  than  a  conditional 
acceptance.  And  the  other  conversation,  of  the  9th  of 
June,  is  not  likely  to  have  had  reference  to  the  office  of 
returning  officer,  since,  at  that  time,  the  impression  on 
Mr.  Dixon's  mind  was,  that  he  had  not  given  Mr.  Holds- 
worth  notice  of  the  appointment. 

But  then  it  is  said,  that  Mr.  Holdsworth  acted  in  the 
office,  and  must  therefore  be  considered  to  have  been 
invested  with  the  appointment.  Not  a  single  act,  how- 
ever, of  his  own  is  alleged  from  the  time  of  the  appoint- 
ment in  March  till  the  day  when  he  wrote  his  letter  of 
resignation  to  the  sheriff.  And  though  Mr.  Dixon  sold 
some  copies  of  the  register  as  the  agent,  we  are  told,  of 
Mr.  Holdsworth,  yet  if  Mr.  Holdsworth  had  not  accepted 
the  office,  Mr.  Dixon  could  have  no  authority  to  act  as 
his  agent.  He  had  at  any  rate  received  no  new  authority 
under  the  new  appointment ;  and  it  will  hardly  be  main- 
tained, that  the  accidental  circumstance  of  a  few  copies  of 
the  register  remaining  in  his  hands,  would  be  sufficient  to 
continue  his  former  authority.  Neither  can  Mr.  Holds- 
worth  be  deemed  to  have  accepted  the  office,  by  reason 
of  his  having  kept  the  register  in  his  possession  after  the 
expiration  of  his  year  of  office  ;  for,  by  the  terms  of  the 
54th  section  of  the  Reform  Act,  he  was  bound  to  deliver 
it  over  to  none  but  his  successors  in  the  office,  and  con- 


WAKEFIELD.  285 

sequently  to  keep  it  till  he  had  information  given  him  that     184@. 
a  successor  was  appointed. 

II.  But  even  if  the  acceptance  of  the  office  were  obli-  il.  if  be 
gatory  upon  him,  and  be  became  invested  with  the  office  poiote^,  he 
by  force  of  the  appointment  itself,  yet  it  was  competent  for  Jl^'l^^bJfUj^ 
bim  to  resign  the  office  with  the  consent  of  the  functionary  the  election. 
who  appointed  him.  Thus,  a  person  appointed  to  a  cor- 
poration office,  may  resign  it,  if  the  corporate  body  who 
elected  him  and  have  the  power  of  compelling  him  to 
serve,  are  willing  to  accept  his  resignation  (1).  Nor  is 
there  any  difference  in  this  respect  between  offices  at 
common  law,  and  by  statute :  in  either  case,  the  right  to 
accept  the  resignation  accompanies  alike  the  right  to  elect, 
and  the  power  to  appoint.  And  there  is  not,  in  the  pre- 
sent case,  any  thing  that  should  have  prevented  the  sheriff, 
who  appoints  the  returning  officer,  from  accepting  Mr. 
Holdsworth's  resignation,  and  replacing  him  in  the  office 
by  the  appointment  of  another  person.  It  has,  indeed, 
been  argued  on  the  other  side,  that  the  express  power 
which  is  given,  in  certain  cases,  of  making  a  new  appoint- 
ment, excludes  the  exercise  of  such  a  power  in  any  other 
cases.  But  in  those  cases,  the  sheriff  is  not  only  autho- 
rised, it  is  made  imperative  on  him,  to  proceed  to  another 
appointment,  as  if  the  office  were  vacant,  without  any 
formal  resignation  by  the  party  who  has  become  incapable 
to  act,  and  who  has  no  choice  but  to  relinquish  the  office. 
The  case  of  a  voluntary  resignation  is  not  contemplated, 
and  not  provided  for  by  the  Act,  and  must  therefore  be 
determined,  independently  of  the  Act,  by  the  rule  which 
the  law  lays  down,  that  the  party  who  has  the  power  of 
appointing  to  an  office  may  accept  a  resignation  of  it. 
And  it  appears  from  the  provisions  of  the  Act  respecting 
the  exemption  of  persons  who  have  before  served  the 
office,  and  of  those  who  are  qualified  to  sit  in  parliament, 

(1)  Com.  Dig.  titi  FranchUe  (F.  10)  -,  Wilcock  on  Corpomtions,  240. 
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184@.  that  there  are  these  two  cases  in  which  the  sheriff  must 
have  the  power  of  making  another  appointmenti  though 
the  power  is  not  expressly  given  him  by  the  Act.  And  the 
statute  6  &  7  Will.  IV.  c.  101,  s.  3,  enables  the  sheriff  to 
appoint  a  person  to  perform  the  duties  of  returning  officer^ 
in  any  case  when  the  office  shall  happen  to  be  vacant :  so 
that  any  mischief  or  inconvenience  that  might  be  appre- 
hended from  the  resignation  of  a  person  appointed,  is 
thus  effectually  obviated.  In  the  case  of  Aberbrothoek^ 
&c.(l),  the  election  of  Charles  Maitland  was  petitioned 
against  on  the  ground  of  his  being  at  the  time  of  the 
election  sheriff  depute  of  the  shire  of  Edinburgh,  and  so 
incapacitated  by  the  act  21  Geo.  11.  c.  19,  from  sitting  as  a 
member  of  the  House  of  Commons.  After  the  cause  had 
been  heard  at  the  bar  of  the  House,  the  petition  was  with- 
drawn. And  in  the  Lanerk  easey  in  1774  (2),  evidence 
was  produced  to  prove  that  it  had  been  withdrawn,  be- 
cause it  appeared  that  Mr.  Maitland  had  executed  a  de^ 
mianan  (equivalent  to  a  resignation  in  our  law)  ten  days 
before  the  election,  and  transmitted  it  by  post  to  the  Duke 
of  Newcastle ;  that  at  the  hearing  of  the  case,  the  argu- 
ment of  his  counsel  was  wholly  founded  on  the  injustice 
of  considering  a  man  as  disqualified,  who,  before  the  elec- 
tion, had  done  all  in  his  power  to  divest  himself  of  an 
incapacitating  office ;  and  that  the  petitioner,  finding  the 
disposition  of  the  House,  which  was  at  first  with  him,  was 
turned  by  this  argument,  withdrew  the  petition.  In  the 
present  case,  the  circumstances  are  much  more  favourable 
for  the  sitting  member.  As  soon  as  Mr.  Holdsworth 
comes  forward  as  a  candidate,  being  informed  that  he  is 
disqualified  by  an  alleged  appointment  to  the  office  of 
returning  officer,  he  applies  to  Mr.  Dixon,  whose  duty  it 
was  to  have  given  him  notice  of  the  appointment,  and  is 
informed  by  him  that  no  such  notice  has  been  given.     He 

Cl)  26  Jottrn.  667 ;  Heyw.  Co.  362.  (2)  2  Oongi.  376i 
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is  aware  that^  haying  already  served  the  office,  it  cannot  1840. 
be  again  forced  upon  him  against  his  will ;  he  has  not  yet 
notified  his  will,  nor  had  an  opportunity  of  doing  so,  since 
the  appointment  has  not  before  been  brought  to  his  know- 
ledge. But,  in  order  that  no  doubt  may  remain  upon  the 
subject,  he  immediately  does  all  that  would  be  necessary 
to  divest  himself  of  the  office,  even  if  he  had  absolutely 
assumed  it  by  acceptance.  He  signifies  his  intention  of 
resigning  to  Mr.  Dixon,  the  legally  deputed  representative 
of  the  sheriff,  and  at  his  suggestion  takes  the  further  step 
of  sending  in  his  resignation  to  the  sheriff  himself,  on  the 
ground  that  be  has  already  served  the  office :  and  the 
sheriff  accepts  the  resignation,  and  acts  upon  it.  For, 
instead  of  enforcing  the  appointment  of  Mr.  Holdswprth, 
he  proceeds  to  appoint  another  person  in  his  room,  recog- 
nizing in  the  terms  of  that  appointment  the  fact  of  Mr. 
Holdsworth's  resignation,  and  thus,  in  the  most  unequi- 
vocal manner,  accepts  the  proffered  disclaimer  of  the 
office,  and  admits  the  validity  of  the  exemption  claimed. 

HI.  But,  supposing  that  Mr.  Holdsworth  was  effectually  ill.  Though 
appointed  returning  officer,  and  had  not  resigned  the  office  turning 
before  the  election,  it  is  contended  on  the  other  side,  that  jjjjf '^f 
he  was  disqualified  as  returning  officer  de  jure,  though  not  having 

,  ,  -^r     n     t^      t  .        been  return- 

there  was  another  person,  Mr.  Barff,  who  was  returmng  ing  officer 

officer  de  facto,  and  competent  as  such  to  hold  a  valid  ^{qi^^ 
election.  The  question  therefore  arises,  whether,  in  order  qualified. 
to  be  disqualified,  the  returning  officer  de  jure  must  not 
also  be  returning  officer  de  facto?  We  maintain  that 
he  must.  The  circumstance  that  the  office  was  actually 
filled  by  another  person  would  materially  alter  his  position 
at  law,  and  affect  the  nature  of  the  remedy  for  enforcing 
his  right.  A  person  entitled  to  an  office  may  obtain  pos- 
session of  it  by  mandamus,  if  there  is  no  one  else  in  pos- 
session :  but  if  there  is  another  person  in  possession,  the 
Court  of  Queen's  Bench  will  not  grant  a  mandamus,  but 
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184S.  oblige  the  party  to  have  recourse  to  a  quo  warranto,  and 
when  he  has  ousted  the  intruder  by  quo  warranto,  then, 
and  not  till  then,  will  the  Court  grant  a  mandamus  (1). 
The  Court  draws  a  distinction,  in  this  respect^  between 
the  case  where  the  office  is  full,  and  where  it  is  not  full 
of  another :  if  the  right  of  the  claimant  is  not  less  perfect, 
his  remedy  is  at  any  rate  more  remote,  and  less  direct,  in 
the  one  case,  than  in  the  other :  and  a  similar  distinction 
between  those  cases,  with  relation  to  the  office  of  return- 
ing officer,  and  the  consequent  disqualification*  to  sit  in 
parliament,  is  not  only  consistent  with,  but  appears  to 
flow  necessarily  from  the  very  principle  on  which  that 
disqualification  is  founded. 

The  law  on  the  subject  is  most  distinctly  stated,  and 
the  authorities  copiously  collected  in  the  Southampton 
case,  in  the  fourth  volume  of  Lord  Glenbervie's  Re- 
ports (S).  It  appears  from  those  authorities,  that  a  sheriflT 
is  ineligible  for  the  county  of  which  he  is  sheriff  at  the 
time  of  election  (8),  and  also  for  a  borough  which  is  within 
his  county,  and  into  which  he  sends  his  precept  (4),  In 
the  latter  case,  as  in  the  former,  the  sheriff  being  en* 
trusted  with  the  execution  of  the  writ  and  making  the 
return,  the  same  reason  for  the  disqualification  exists^ 
namely,  the  impolicy  and  inconvenience  of  suffering  a 
person  to  return  himself,  and  of  leaving  it  in  his  power 
to  judge  of  the  legality  of  votes  which  are  given  for 
himself:  a  contrary  doctrine,  it  has  been  observed  (5)| 
*' would  make  him  actor  and  judex  in  the  same  cause." 
But  it  was  decided  in  the  Southampton  case  (6),  that  the 

(1)  See  R.  V.  Mayor  of  Oxford,  6  Ad.  &  El.  349 1  1  N.  &  P.  474 :  Rig.  t. 
Couwci//or«  of  Derby,  7  Ad.  &  El.  419. 

(2)  Page  87. 

(3)  Sir  Andrew  NoweU's  eate,  D'Ewes,  625  ;  4  Dougl.  116,  cited. 

(4)  Hatcher*$  can,  4  Dougl.  122,  cited ',  Abingdon,  1  Doagl.  419. 
(6)  Simeon's  Law  of  Elections,  p.  43. 

(6)  4  Dougl.  143. 
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sberiff  of  the  county  is  eligible  to  serve  in  parliament  for  1842. 
a  city  or  town  which  is  a  county  of  itself,  though  lying 
within  the  boundary  of  the  county  for  which  he  is  sheriff. 
For  there  the  principle  does  not  apply,  '^  because  the  dis- 
trict is  out  of  his  jurisdiction,  and  he  has  nothing  to  do 
with  the  execution  of  the  writ."  (1) 

That  there  is  not  anything  in  the  oiBce  of  returning 
officer  itself  disqualifying  from  sitting  in  parliament,  that 
the  two  offices  are  not  in  their  nature  incompatible,  ap- 
pears sufficiently  from  the  numerous  instances  in  which 
persons  already  members,  having  been  appointed  sheriffs, 
have  continued  to  sit,  and  have  had  leave  given  them  by 
the  House  to  go  into  the  country  to  attend  to  their  duty : 
LeigVs  case  (2),  DymocVs  ccueiS),  Sainipole*s  case^i), 
FrecheviUe's  ease  (5).  And  if  we  examine  the  authorities 
and  decisions,  we  shall  find  that  the  disqualification  of  the 
returning  officer  has  depended  entirely  upon  the  principle 
of  the  incongruity  and  inexpediency  of  a  man's  returning 
himself.  This  is  the  principle  to  which  the  disqualifica- 
tion is  referred  by  D'Ewes,  one  of  the  most  ancient  au- 
thorities on  the  subject  (6),  when  he  expresses  his  opinion, 
that,  though  a  sheriff  cannot  be  returned  for  his  own 
county,  '*  because,  in  that  case,  he  must  return  himself, 
which  cannot  be  good  in  law,"  yet  he  may  sit  for  another 
county,  or  for  a  borough  within  another  county.  "  And 
the  reason,"  he  says,  ^*  is  plain,  in  respect  that  in  these 
latter  cases,  his  return  cannot  be  made  by  himself,  but  by 
the  sheriff  of  the  county  where  he  is  chosen.'' 

Accordingly  we  shall  find,  that  of  all  the  cases  com- 
monly cited  in  the  books,  as  authorities  for  the  propo- 
sition that  a  returning  officer  is  ineligible,  there  is  not 
one  in  which  a  returning  officer  has  been  decided  to  be 
disqualified,  who  was  not  returning  officer  in  fact  at  the 

(1)  Simeon,  uhi  tup,        (2)  4  Doug.  115,  cited.        (3)  Ibid. 

(4)  Ibid.  116.  (5)  Ibid.  117.  (6)  D'Ewcs,  p.  625. 
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1842.  time  of  the  election;  and  where  he  has  not  in  fact  re- 
turned  himself.  And  we  find  this  ground  expressly  in- 
sisted upon  in  the  resolutions  of  the  House  for  avoiding 
the  return.  In  the  earliest  case,  occurring  in  the  Jour- 
nalSf  of  the  disqualification  of  a  returning  officer  (1), 
it  was  reported  to  the  House,  **  that,  by  general  consent, 
Mr.  Berry«  bailiff*  of  Ludlow,  and  that  hath  returned 
himself,  should  be  removed:'*  and  the  house  affirmed  the 
decision.  A  similar  report,  **  that  Mr.  Foxton,  mayor  of 
Cambridge,  hath  returned  himself,"  was  made  in  the 
Cambridge  case  {2).  In  the  Theffard  caseiS\  it  was  re* 
solved,  **  1.  That  no  mayor  can  duly  return  himself  a 
burgess  to  serve  in  parliament  for  the  same  borough  of 
which  he  is  mayor  at  the  time  of  the  election.  2.  That 
no  mayor,  bailifi^,  or  other  officer  of  a  borough,  who  is 
the  proper  officer  to  whom  the  precept  ought  to  be  di- 
rected, is  capable  of  being  elected  to  serve  in  parliament 
for  the  same  borough,  of  which  he  is  mayor,  bailiff,  or 
officer  at  the  time  of  the  election."  The  second  of  these 
resolutions  is  that  which  is  quoted  by  Mr.  Rogers,  and 
other  text  writers,  as  the  leading  authority  respecting  the 
disqualification  of  the  returning  officer:  but  the  first  reso- 
lution points  to  the  material  fact  of  the  case,  that  the 
party  returned  himself,  and  recognises  the  cardinal  prin* 
ciple  on  which  the  disqualification  depends.  Again,  in 
the  Hyihe  case  (4),  the  House  being  informed  that  Mr. 
Julius  Deeds,  mayor  of  the  borough  and  port  of  Hythe, 
hath  returned  himself;  the  precept  having  been  directed 
to  the  mayor,  jurats,  and  commonalty  of  Hythe,  and 
Deeds  having  been  returned  by  indenture  from  the  mayor, 
jurats,  and  commonalty ;  it  was  resolved,  nem.  control- 
ceniCf  that  he  was  not  duly  elected.  And  in  the  same 
volume  of  the  Journals  (5)  we  find  it  recorded,  that  a  new 
writ  was  ordered  for  the  borough  of  Honiton,  in  the  room 

(1)  Ludlow,  1  JourD.  464.        (2)  1  Joura.  669.        (3)  9  Joara.  725. 
(4)  Ibid.  726,  728.  (6)  Ibid,  736. 


■^ 


WAKEFIELD.  291 

of  Sir  Thomas  Putt>  who  was  mayor  of  the  said  town  at 
the  time  of  the  election,  and  was  the  proper  of&cer  to 
whom  the  precept  was  directed*  and  who  returned  him- 
self. So  likewise  in  the  Lyme  Regis  case,  in  1727  (1),  it 
was  resolved,  that  John  Burridge,  being  mayor  of  that 
borough  at  the  time  of  the  election,  and  the  proper  officer 
to  whom  the  precept  was,  in  point  of  fact,  directed,  was 
not  capable  of  being  elected. 

In  the  present  case,  Mr.  Holdsworth  was  not  returning 
officer  de  facto ;  the  precept  was  not  directed  to  him  nor 
executed  by  him;  there  was  another  person  who  was 
actually  returning  officer;  who  was  in  possession  of  the 
office;  who  performed  its  duties,  and  held  the  election. 
Mr.  Holdsworth  neither  did  nor  could  return  himself. 
There  was  here  no  danger  of  the  occurrence  of  those 
inconveniences,  of  that  confusion  of  the  incompatible  cha- 
racters of  judge  and  party,  of  returning  officer  and  mem- 
ber returned,  which  constitute,  as  we  have  seen,  the  reason 
of  the  disqualification.  He  was  at  the  utmost  returning 
officer  de  jure:  but  according  to  the  authorities  cited, 
it  must  be  something  more  than  a  mere  right  to  the  office, 
that  shall  disqualify  a  man  to  be  elected :  there  must  be 
actual  possession  of  the  office  by  the  party,  and,  more 
than  that,  an  exercise  and  user  of  it  in  his  own  favour. 
The  office  being,  in  point  of  fact,  filled  by  Mr.  Barfi^,  if 
Mr.  Holdsworth  bad  assumed  to  act  as  returning  officer, 
and  to  bold  the  election,  and  had  returned  another  person, 
would  not  a  Committee  have  set  aside  the  return,  and 
declared  Mr.  Barff^s  member  duly  elected  ?  If  Mr.  Holds- 
worth,  and  not  Mr.  Barfi^,  was  in  reality  the  proper  officer 
to  whom  the  precept  should  have  been  directed,  why 
might  not  Mr.  Barfif  have  returned  himself?  Yet  it  is 
clear  that  he  could  not.  And  then,  if  Mr.  Holdsworth 
is  also  to  be  pronounced  ineligible,  there  would  be  two 

(1)  21  Journ.  35 ;  2  Laden,  41,  note. 
V2 
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ld4S.  persons  disqualified,  one  on  the  ground  that  he  actually 
is  the  returning  officer,  and  the  other  because  he  might 
be  the  returning  officer.  There  is  no  written  law  that 
can  be  referred  to  for  the  guidance  of  the  Committee : 
the  whole  of  the  law,  relative  to  the  question,  is  to  be 
gathered,  as  we  have  shown,  from  the  resolutions  of  the 
House  or  the  Committees  in  particular  cases.  And  in  a 
case  like  thi^,  where  the  consequence  to  the  party  might 
be  nothing  less  than  political  disqualification,  the  Com- 
mittee will  be  cautious  not  to  overstep  the  line  laid  down 
by  the  parliamentary  precedents,  nor  depart  from  the 
principle  which  alone  they  authorize,  that  a  returning 
officer  cannot  return  himself:  a  principle  applicable  only 
where  the  sitting  member  was  the  actual  returning  officer 
who  held  the  election,  and  quite  inapplicable  to  the  pre- 
sent case,  in  which  the  office  of  returning  officer  was  filled 
and  executed,  not  by  the  sitting  member,  but  by  another 
person. 
Reply  for  Mr.  Worileyy  in  reply. — It  may  be  admitted,  that,  with 
tionmL'  ^^®  exception,  that  of  the  Taunton  ca8e{\\  which  has 
not  been  cited,  all  the  parliamentary  cases,  proceeding 
upon  the  ineligibility  of  the  returning  officer,  have  been 
cases  of  a  returning  officer  who  returned  himself.  Indeed 
it  was  only  in  that  event  likely,  that  the  question  should 
have  been  raised.  But,  because  that  fact  has  occurred 
in  nearly  all  the  cases,  and  has  frequently  been  mentioned  * 
in  the  resolutions  of  the  House  when  the  election  was  set 
aside,  it  is  not  therefore  to  be  inferred,  that  it  constituted 
the  whole  or  the  sufficient  ground  of  the  proceeding;  still 
less,  that  the  statement  of  it  embodied  the  principle  of  the 
determination.  And,  without  recurring  to  the  precedents 
of  a  remoter  period,  those  cited  from  the  Journals,  of  a 

(0  1  Peck.  406.  In  this  case  the  petition  alleged  that  Mr.  Hammett,  the 
sitting  member,  was  disqualified  as  being  the  legal  returning  officer,  though 
another  was  returning  officer  de  facto,  at  the  election.  The  Committee  decided 
that  the  sitting  member  was  duly  elected,  and  that  another  person  was  the  legal 
returning  officer. 
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date  when  the  law  and  practice  of  parliament  had  attained  184^. 
a  certain  degree  of  consistency,  will  of  themselves  be  suffi- 
cient to  evince,  that  the  principle  of  the  disqualification  of 
the  returning  officer  is  not  of  so  narrow  and  technical  a 
kind  as,  in  the  argument  on  the  other  side,  it  has  been 
represented  to  be.  The  Theiford  case,  in  particular  (1), 
is  generally  considered  as  having  established  the  correct 
rule  on  the  subject ;  and  the  second  resolution  in  that 
case  lays  down  the  proposition  broadly,  that  no  mayor, ' 
&c.  of  a  borough,  *'  who  is  the  proper  officer  to  whom 
the  writ  ought  to  be  directed,"  is  capable  of  being  elected 
for  that  borough.  But  in  the  argument  on  the  other 
side,  the  chief  stress  is  laid  on  the  first  resolution,  which 
says,  that  no  mayor  can  duly  return  himself.  If  however 
that  resolution  contains  the  true  and  enture  principle  of 
the  disqualification,  how  is  it  that  the  House  goes  on  to 
pass  the  second  resolution,  which  declares  the  disqualifica- 
tion in  general  and  unlimited  terms  ?  In  the  Lyme  Regis 
case  (S),  the  House,  so  far  from  relying  on  the  fact  that 
the  member  had  returned  himself,  does  not  even  notice 
that  circumstance,  but  refers  to  and  adopts  the  terms  and 
principle  of  the  second  resolution  in  the  Thetford  case, 
placing  it  on  the  broad  ground  that  he  was  the  returning 
officer,  and  as  such  ineligible.  According  to  these  autho- 
rities, the  disqualification  is  attached  to  the  office  itself, 
without  reference  to  the  event  of  the  returning  officer 
returning  himself,  and  is  founded  upon  the  solid  and  in- 
telligible consideration,  that  a  person  who  might  be  a 
candidate,  whether  or  not  he  be  actually  a  candidate  at 
the  election,  is  incapable  of  exercising  that  calm,  upright 
and  unbiassed  judgment,  which  is  necessary  for  the  pro- 
per performance  of  the  duties  of  the  office.  But  the 
principle  of  the  disqualification  of  the  returning  officer, 
does  not,  as  alleged  on  the  other  side,  rest  only  upon 

(1)9  Journ.  725.  (2)  21  Journ.  36. 
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184£.  these  parliamentary  resolutions,  independent  of  any  written 
^  law ;  for  the  second  proviso  in  the  1 1th  section  of  the 
Reform  Act,  is  in  effect  a  legislative  recognition  of  the 
disqualification.  And  even  if  it  were  true,  that,  to  be 
affected  by  the  disqualification,  the  party  must  be  return- 
ing officer,  not  only  de  jure,  but  also  de  facto,  yet  in  the 
present  case  Mr.  Holdsworth  is  not  the  less  returning 
officer  de  facto,  because,  having  wrongly  repudiated  the 
office,  his  place  b  supplied  by  another  who  acts  as  return- 
ing officer  pro  hac  vice. 

In  answer  to  the  arguments  employed  on  the  other 
side,  by  which  it  has  been  attempted  to  call  in  question 
the  validity  or  the  completeness  of  Mr.  Holdsworth's 
appointment,  it  may  be  observed,  that  the  presumption 
must  be,  that  the  instrument  of  appointment  was  duly 
filed,  unless  the  contrary  be  proved  ;  that  in  the  passage 
cited  from  Hawkins,  relative  to  the  office  of  constable, 
the  express  notice  that  is  required,  is  notice,  not  of  the 
appointment  to  the  office,  but  of  the  time  and  place  for 
being  sworn  in ;  that  the  proceeding  of  the  sitting  mem- 
ber, which  has  been  represented  as  a  refusal  to  accept  the 
office,  might  be  more  justly  described  as  a  refusal  to 
execute  an  office  with  which  he  had  been  legally  and 
absolutely  invested;  that  the  distinction  taken  by  the 
court,  in  Serra  v.  Wright  (1),  between  a  voluntary  and 
compulsory  offioe^  was  no  more  than  an  obiter  dictum^ 
extra- judidally  thrown  out ;  but,  even  if  the  distinction 
were  tenable,  this  office,  though  permitted  to  be  refused 
in  certain  cases,  yet  if  not  refused  at  once,  was  in  its 
nature  compulsory ;  or  if  it  were  vduntary,  the  acting  in 
it  amounted  to  an  acceptance  of  it;  that  in  the  case 
of  the  corporatbn  offices,  to  which  reference  has  been 
made,  there  is  an  acknowledged  power  of  restgyiing; 
but   here,    all  power    of  resigning  is  excluded  by  the 

(1)  6  Taunt.  45. 
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terms  of  the  act,  which  says  that  the  person  appointed  184S. 
shall  be  returning  officer  till  the  nomination  in  the  follow- 
ing March,  except  in  the  specified  cases ;  and,  if  he  re- 
fuses at  once  under  any  of  the  exemptions,  there  is  no 
complete  appointment,  and  consequently  no  resignation 
would  be  necessary;  that,  in  the  Aberbroihock  case  (I), 
the  alleged  disqualification  of  the  sitting  member  arose 
under  the  statute  of  the  21  Geo.  II.,  and  not  as  returning 
officer,  for  he  was  sheriff  depute  of  Mid- Lothian,  and  not 
of  Forfar,  where  the  burghs  are  situate ;  and  the  Scotch 
sberifi^so  far  differs  from  the  English,  that  he  is  appointed 
by  the  Crown,  and  may  resign  at  any  time  if  the  Crown 
consent  to  accept  his  resignation  ;  and  under  the  circum- 
stances of  that  case,  it  was  reasonable  that  the  mere  acci- 
dent of  the  Secretary  of  State  not  having  answered  his 
letter,  should  not  affect  his  resignation,  which  was  other- 
wise complete ;  but  in  this  case  the  instrument  by  which 
Mr.  Barff*  was  appointed,  was  studiously  worded  so  as  to 
negative  any  acknowledgment  of  the  validity  of  Mr.  Holds- 
worth's  attempted  resignation,  and  could  not,  therefore, 
be  construed  into  an  acceptance  of  such  resignation. 

The  Committee  resolved,  "  That  Mr.  Holdsworth  was 
the  returning  officer  of  the  borough  of  Wakefield  at  the 
time  of  the  election,  and  the  proper  officer  to  whom  the 
precept  ought  to  have  been  directed,  and  was  therefore 
incapable  of  being  elected  to  serve  in  parliament  for  that 
borough." 

The  second  question,  decided  in  this  case,  related  to  Second 
the  competency  of  Mr.  Barff^  to  hold  a  valid  election.  q««»«»o°- 

This  question  was  not  raised  by  the  counsel  for  the 
sitting  member,  till  after  the  scrutiny  had  been  entered 
into,  and  evidence  had  been  heard  relative  to  the  vote  of 
Charles  Blakeley.    There  was   some  opposition  on  the 

0)  26  Journ.  667;  Heyw.  Co.  362  ;  2  Dougl.  376. 
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part  both  of  the  counsel  for  the  petitioners,  and  of  the  Com* 
uiittee,  to  the  discussion  of  the  question  at  this  stage,  and 
an  opinion  was  expressed  by  the  Chairman,  that  it  should 
have  been  brought  forward  at  an  earlier  period,  as  an  ob- 
jection to  the  reception  of  the  poll-book :  the  Committee, 
however,  permitted  the  argument  to  proceed. 

Mr.  Cockbum. — ^The  effect  of  the  resolution  come  to  by 
the  Committee  is,  that  the  election  and  return  were  alto- 
gether void,  that  the  poll  is  a  nullity,  and  that  the  Com- 
mittee cannot  proceed  with  any  inquiry  for  the  purpose 
of  correcting  it.  It  has  been  resolved,  that  Mr.  Holds- 
worth  was  the  returning  officer  for  the  borough  of  Wake- 
field at  the  time  of  the  election.  And  this  resolution 
necessarily  implies,  that  Mr.  Barff,  by  whom  the  return 
was  made,  was  not  the  returning  officer.  The  11th  sec- 
tion of  the  Reform  Act  prescribes  the  mode  in  which  the 
returning  officer  is  to  be  appointed,  and  ordains  in  sub- 
stance that  the  person  so  appointed,  and  that  person  only, 
shall  be  the  returning  officer  for  the  whole  of  the  ensuing 
year;  no  power  being  given  to  remove  or  replace  him  by  a 
fresh  appointment,  except  in  certain  cases,  which  in  the 
present  instance  are  out  of  the  question.  It  was  argued 
on  the  part  of  the  petitioners  themselves,  that,  under  the 
provisions  of  that  clause,  Mr.  Holdsworth  having  been 
appointed  returning  officer,  no  other  person  could  be 
legally  appointed  to  the  office,  and  that  the  appointment 
of  Mr.  Barff  was  mere  waste  paper.  And  the  Comnuttee 
having  accordingly  decided,  that  the  appointment  of  Mr. 
Holdsworth  was  a  valid  appointment,  have  in  effect  deter- 
mined, that  the  appointment  of  Mr.  Barff  was  invalid.  It 
has,  indeed,  been  contended,  that  for  some  purposes,  and 
to  a  certain  extent,  Mr.  Barff  was  capable  of  exercising 
vicariously  the  functions  of  returning  officer.  But,  accord- 
ing to  the  argument  urged  on  the  other  side,  and  adopted 
in  the  resolution  of  the  Committee,  Mr.  Holdsworth  was 
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returning  oflScer  de  facto  as  well  as  de  jure.  The  man  184S. 
who  has  a  mere  right  to  the  office  is  not  the  officer ;  and 
when  the  resolution  says  that  Mr.  Holdsworth  was  return- 
ing officer,  the  meaning  must  be,  that  he  was  returning 
officer  not  only  de  jure  but  also  de  facto.  How,  then,  can 
the  Committee  consider  Mr.  Barff  competent  to  act  legally 
and  effectually  in  the  execution  of  an  office,  of  which, 
according  to  their  own  resolution,  another  was  in  the  full 
and  actual  possession  ? 

The  Committee  having  thus  decided,  that  Mr.  Holds* 
worth  was  the  returning  officer,  to  whom  the  precept 
ought  to  have  been  directed,  and,  consequently,  that  the 
appointment  of  Mr.  Barff  by  the  sheriff  did  not  confer 
the  office  upon  him,  the  question  arises,  whether,  under 
these  circumstances,  the  direction  of  the  precept  to  Mr. 
Barff  could  constitute  him  returning  officer.  By  the 
statute  7  &  8  Will.  III.  c.  S5,  the  precept  is  to  be  de- 
livered **  to  the  proper  officer  of  every  such  borough,  &c. 
to  whom  the  execution  of  such  precept  doth  belong  or 
appertain,  and  io  no  other  person  whatsoever*^'  The 
terms  of  this  enactment,  being  expressed  in  negative 
words,  are  strictly  prohibitory,  and  exclude  all  power  or 
discretion  in  the  sheriff  of  directing  the  precept  to  any 
other  person  than  the  returning  officer  already  constituted 
and  appointed  by  the  law;  in  the  old  boroughs,  by  charter 
or  prescription;  in  the  new  boroughs,  by  the  express  regu- 
lations of  the  Reform  Act.  The  delivery  of  the  writ  to 
any  other  person  is,  consequently,  wholly  void  and  invalid. 
Indeed,  so  far  from  it  being  the  case,  that  the  mere  direc- 
tion of  the  precept  to  a  man,  not  already  by  law  clothed 
with  the  office,  can  constitute  him  returning  officer,  it  has, 
on  the  contrary,  been  decided,  that  the  person  entitled  to 
have  the  precept  directed  to  him,  can  hold  the  election, 
though  the  precept  be  actually  directed  to  another.    It 
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184^.  appears  from  the  case  of  Bossiney{l)f  and  other  cases, 
coUected^  by  Mr.  Roe  {2\  that  where  the  sheriff  has  de- 
livered his  precept  to  an  improper  personj  the  legal 
returning  officer  may  proceed  to  an  election,  and  that  the 
return  made  by  him  will  be  considered  as  the  legal  return, 
and  annexed  as  such  to  the  writ  and  precept. 

Authorities  have  been  cited  to  show  that  an  election 
held  by  a  returning  officer  de  facto,  though  not  de  jure, 
may  be  good;  but  those  authorities  do  not  go  beyond 
this,  that  where  the  office  of  returning  officer  is  attached 
to  another  office,  and  the  title  to  the  primary  office  remains 
unquestioned  by  quo  warranto,  in  such  case  the  precept 
may  well  be  directed  to  the  officer  de  facto  invested  with 
the  primary  office.  In  Rex  v.  Davie  (3),  Lord  Mansfidd 
points  out  the  distinction  in  this  respect,  between  the 
validity  of  the  corporate  title  of  the  officer,  and  his  capa- 
city of  acting  in  matters  relating  to  parliamentary  elec- 
tions. Thus,  in  the  Winchehea  case  (4),  where  the  return 
was  made  by  a  mayor  who  was  an  intruder,  he  was  never- 
theless held  a  good  mayor  for  this  purpose.  An  intruder, 
that  is  to  say,  in  a  municipal  sense,  with  respect  to  the 
office  of  mayor,  because  his  title  to  that  office  was  defec- 
tive ;  but  capable,  notwithstanding,  of  acting  as  returning 
officer  for  parliamentary  purposes,  being  in  actual  posses- 
sion of  the  office  to  which  that  of  returning  officer  was 
annexed.  To  the  same  effect  is  the  Bodmin  qase^  179S  (5), 
an  alleged  defect  in  the  title  of  mayor  not  being  allowed 
to  invalidate  an  election  held  by  the  mayor  de  facto, 
in  his  capacity  of  returning  officer.  And  there  is  good 
reason  in  this :  inasmuch  as  the  objection  to  the  title  of 
the  municipal  officer  ought  to  be  taken  in  the  regular 

(l)21Joain.  13,17,  18. 

(2)  Law  of  Elections,  456  ;  also,  Stephens,  vol.  i.  p.  88. 

(3)  2  Dougl.  K.  B.  589. 
(4)lJourn.  798;  Roe,  443. 
(5)  2  Frascr,  236. 
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manner  by  quo  warranto^  and  not  upon  an  incidental  184^. 
exercise  of  his  functions.  In  those  cases,  it  was  the  title 
to  the  primary  office,  and  not  that  to  the  secondary  office, 
that  was  in  dispute.  Here,  the  appointment  to  the  office 
of  returning  officer  itself  is  not  only  of  questionable  right, 
but  is  absolutely  bad.  In  those  cases,  the  election  was 
considered  valid,  which  was  held  by  an  intruder,  not  into 
the  office  of  returning  officer,  but  into  the  office  of  mayor, 
to  which  the  office  of  returning  officer  was  incidental ;  by 
a  corporate  officer  de  facto,  competent  as  such  to  execute 
the  office  of  returning  officer;  not  by  a  mere  returning 
officer  de  facto.  The  person  actually  in  possession  of  the 
primary  office,  had  at  least  a  prim&  facie  title  to  the 
secondary  office  of  returning  officer :  his  title  to  it  could 
not  be  questioned  but  by  proceedings  by  quo  warranto, 
for  the  purpose  of  ousting  him  from  the  primary  office ; 
and  there  was  no  one  else,  with  an  appearance  of  right,  to 
whom  the  precept  could  have  been  directed.  But  that 
surely  is  a  very  diiferent  case  from  the  present,  where  the 
precept  has  been  directed  to  a  mere  stranger  and  creature 
of  the  sheriff,  though  there  was  a  person,  regularly  ap- 
pointed, who  was  the  proper  officer  to  execute  it,  and  to 
whom  it  ought  to  have  been  directed  under  an  express 
statutory  prohibition  to  direct  it  to  any  other  person. 

Since,  therefore,  according  to  the  resolution  of  the 
Committee,  Mr.  Holdsworth,  and  not  Mr.  Barff,  was  the 
proper  officer  to  whom  the  precept  ought  to  have  been 
directed ;  and  since  it  appears  that  Mr.  Barff  could  derive 
authority  to  act  neither  from  the  common  law,  nor  from 
any  statute,  nor  from  the  appointment  of  the  sheriff,  which 
ia  acknowledged  to  be  a  nullity,  nor  from  the  precept, 
which,  so  far  from  constituting  him  returning  officer,  was, 
on  the  contrary,  directed  to  him  in  direct  contravention  of 
the  imperative  provisions  of  the  statute  of  Will.  III. ;  for 
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these  reasons  we  contend,  that  the  precept  could  not,  with 
any  legal  effect,  be  directed  to  Mr.  Barff ;  that  he  was 
not  competent  to  execute  it,  nor  to  hold  the  election,  nor 
to  make  a  valid  return ;  and  we  submit  that  the  Com- 
mittee, instead  of  proceeding  with  the  scrutiny  of  the 
votes,  should  declare  that  the  last  election  and  return  for 
the  borough  of  Wakefield  was  a  void  election  and  return. 
Mr.  Woriley. — It  is  laid  down  by  the  most  respectable 
authorities  on  the  law  of  elections,  that  if  an  election  has 
been  fairly  made,  there  will  be  every  inclination  in  the 
House  of  Commons  to  support  the  return,  notwithstanding 
any  defect  in  the  title  of  the  person  acting  as  returning 
officer ;  that  they  will  accept  and  allow  the  return  made  by 
the  returning  officer  de  facto,  although  another  may  be 
returning  officer  de  jure  (1).  Even  where  the  right  to  the 
office  of  returning  officer  is  actually  in  dispute,  the  House 
will  not  usually  inquire  into  the  title  of  the  officer  making 
the  return  (2).  And  in  the  Orford  case  (S),  the  return 
under  such  circumstances  was  held  to  be  good.  In  the 
Taunton  case  (4),  where  some  of  the  person  s  who  made  the 
return  had  no  right  to  the  office  of  returning  officer,  the  sit- 
ting member  was  nevertheless  declared  duly  elected.  And 
though  it  should  appear,  that  persons  having  improperly 
acted  as  returning  officers  had  wilfully  done  so,  and  con- 
sequently had  rendered  themselves  liable  to  censure  and 
punishment  by  the  House,  yet  it  seems  that  the  validity 
of  the  election  would  not  be  affected  (5).  There  have 
even  been  cases,  in  which,  the  returning  officer  declining 
to  fulfil  his  duty  in  taking  the  pull,  the  electors  have  voted 
before  a  constable,  or  even  before  a  private  person,  and 
their  votes,  as  well  as   the  election,    have   been  held 

(1)  Roe,  443 ;  Heyw.  Bor.  62  ;  Male,  84  ;  1  Stephens,  84. 

(2)  Roe,  450.  (3)  Roe,  453. 
(4)  1  Peck.  406.                                              (5)  Roe,  446. 
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good  (1).  And  this  principle  of  supporting  the  election  184S. 
if  fairly  made,  appears  to  have  proceeded  on  general  con- 
siderations of  the  inconvenience  that  would  otherwise  be 
occasioned^  as  well  in  these  cases,  as  in  those  of  more  fre- 
quent occurrence,  where  the  election  was  held  by  a  cor- 
porate officer  de  facto,  though  Jiot  de  jure.  Considered 
as  a  corporate  officer,  the  mayor  or  other  presiding  officer, 
is  an  integral  part  of  the  corporation,  and  the  validity  of 
elections  to  corporate  offices  depends  upon  the  legality  of 
the  title  of  the  presiding  officer :  he  must  not  only  be  in 
possession  of  the  office  de  facto,  but  must  also  be  entitled 
to  hold  it  de  jure.  This,  observes  Mr.  Serjt.  Hey  wood  (^), 
''  has  in  many  instances  been  productive  of  great  inconve- 
nience, and  if  the  same  rule  prevailed  with  respect  to  the 
election  of  members  to  serve  in  parliament,  would  have 
been  the  source  of  endless  confusion.  To  avoid  this  diffi- 
culty, the  law  of  parliament  has  departed  from  the  general 
law  of  the  land,  and  elections  made  under  usurping  pre- 
siding officers,  where  there  has  been  the  form  of  an  elec- 
tion, have  been  uniformly  supported."  It  is  this  principle 
of  expediency  that  we  find  referred  to,  as  justifying  the 
recognition  of  the  mayor  de  facto,  when  acting  as  return- 
ing officer  in  parliamentary  elections.  And  so  far  has  the 
principle  been  carried,  that  Lord  Mansfield  alludes  to  many 
instances,  within  his  own  memory,  of  mayors  acting  as 
returning  officers,  after  there  had  been  judgment  of  ouster 
against  the  mayor  under  whom  they  derived  their  title  (3). 
But  in  the  pages  of  none  of  the  text  writers  do  we  find 
any  the  slightest  allusion  to  the  refined  distinction  which 
has  this  day  been  attempted  to  be  drawn,  between  the 
case  of  an  intruder  into  the  office  of  returning  officer,  and 
that  of  an  intruder  into  the  office  of  mayor,  or  other  cor- 
porate office,  to  which  the  duties  of  returning  officer  are 

(1)  Cricklade,  10  Joum.  72 ;  Liverpool,  21  Journ.  476,  514;  Roe,  449. 

(2)  Bor.  Elec.  61.  (3)  Bex  v.  Davi$,  2  Doagl.  K.  B.  589. 
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1842.  attached.  The  argument,  from  the  inconvenience  of  pei^ 
mitting  the  defective  title  of  a  ministerial  officer  to  vitiate 
acts  performed  by  him  in  his  official  capacity,  applies  with 
equal  force  to  the  one  case  as  to  the  other.  It  applies 
equally  to  every  officer,  from  the  lowest  to  the  highest,  to 
whom  the  Reform  Act  has  intrusted  the  performance  of 
ministerial  duties  for  the  purposes  of  parliamentary  elec- 
tions. A  contrary  doctrine  would  place  it  in  the  power 
of  the  returning  officer  to  invalidate  at  his  pleasure  the 
election  over  which  he  was  appointed  to  preside,  by  re- 
fusing to  act  on  the  eve  of  the  election.  And  after  being 
himself  elected,  and  having  taken  his  seat,  shall  he  be 
permitted^  at  the  last  moment,  to  turn  round  upon  you 
and  say,  that  the  election  was  held  by  one  having  no 
right  to  the  office,  and  is  therefore  void  ? 

It  is  said,  however,  that  the  statute  of  the  7  &  8  Will. 
III.  c.  25,  s.  1,  makes  it  imperative  on  the  sheriff  to 
deliver  the  precept  to  the  legal  returning  officer,  and 
renders  invalid  its  delivery  to  any  other  person.  But 
although  this  statute  is  expressed  in  negative  words,  it 
does  not  inevitably  follow  that  its  provisions  may  not  be 
directory  only;  or  that  if  the  precept  is  received  and  exe- 
cuted by  another  person  than  the  legal  returninj^  officer, 
there  may  not  be  a  good  election.  The  law  of  elections 
affi^rds  a  remarkable  instance  of  the  negative  words  of  a 
statute  being  held  directory,  in  the  act  of  1  Hen.  V.  c.  1, 
concerning  the  residence  of  persons  elected ;  which, 
though  in  negative  words,  requiring  persons  resident  to 
be  chosen,  and  "  none  other/'  is  considered  by  Sir  Ed- 
ward Coke  to  be  directory,  and  not  conclusory(l).  And 
in  the  Pembrokeshire  case(2)f  the  infringement  of  another 
most  essential  enactment  of  this  same  statute  of  the  7  &  8 
Will.  III.  was  held  not  to  invalidate  the  election.    From 

(1)  Seel  Peck.  54,  431. 

(2)  32  Jonni.  864,  904,  905,  and  2  Lad.  27. 
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the  authorities  already  cited^  it  appears  that  an  election  1840. 
will  be  upheld,  though  the  precept  was  executed,  and  the 
return  made,  by  a  person  not  legally  entitled  to  the  office 
of  returning  officer.  And  the  Bodmin  case^  at  least,  oc- 
curred since  the  statute  of  the  7  &  8  Will.  III.  It  would 
indeed  be  productive  of  exceeding  injustice  and  inconve- 
nience, if  the  mistake  or  negligence  of  the  sheriff  in  send- 
ing the  precept  to  a  wrong  person  should  have  the  effect 
of  avoiding  the  election,  and  thus  deprive  a  third  party 
of  the  opportunity  of  exercising  bis  political  rights.  The 
acts  of  a  person  in  point  of  fact  acting  in  the  execution 
of  an  office  will,  in  general,  be  supported  as  valid  by  the 
very  fact  of  his  so  acting  (1).  In  Reg.  v*  St.  Clemenis(2), 
it  was  held  that  a  church  rate  was  not  avoided  by  the 
illegality  of  the  election  of  the  churchwardens  who  had 
convened  the  vestry,  but  that  being  churchwardens  de 
facto^  whether  or  not  de  jure,  they  were  competent  to 
act  in  laying  and  enforcing  the  rate.  And  in  Digby  v. 
LordStirUngiS),  a  person  who  had  performed  acts  proper 
to  a  Scotch  peer,  by  voting  at  elections  for  Scotch  peers^ 
was  held  entitled  to  the  civil  privileges  of  that  rank, 
although  his  claim  to  the  title  was  disputed. 

Then  there  is  the  case  of  Bossiney,  and  the  other 
cases  of  that  class,  which  have  been  referred  to,  for  the 
purpose  of  showing  that  the  precept  will  not  of  itself 
enable  the  party  to  whom  it  is  directed,  to  hold  a  valid 
election.  But  those  were  all  of  them  cases  of  a  double 
return,  where  the  returning  officer  de  jure  made  a  return 
as  well  as  the  officer  de  facto,  to  whom  the  precept  had 
been  directed;  the  officer  de  jure  actually  asserted  his 
right,  and  put  himself  practically  in  competition  with  the 
usurper.    But  there  is  no  such  assertion  of  right  on  the 

(1)  PhilHpps  on  Evidence,  453. 

(2)  12  Ad.  &  £1. 177  ;  3  Per.  &  Dav.  453. 

(3)  8  Bing.  55. 
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184^.  part  of  Mr.  Holdsworth;  on  the  contrary,  he  repudiates 
whatever  title  he  may  have  to  the  office;  and  leaves  Mn 
Barfi^  not  only  in  the  undisputed  possession  of  the  office, 
but  also  in  the  undisturbed  exercise  of  its  functions. 
Those  cases,  therefore,  are  inapplicable  to  the  circum- 
stances of  the  present;  or,  if  applicable  at  all,  they  are  au- 
thorities in  our  favour  to  this  extent,  that  an  election  will 
not  be  altogether  void,  because  the  precept  was  delivered 
to  another  person  than  the  legal  returning  officer. 
Reply  for  ^^'  Cockbum^  in  reply.— It  may  be  admitted  that  the 
^  ^^^  presumption  of  law  is,  that  a  person  assuming  to  act  in 
an  official  capacity,  has  a  legal  title  to  the  office ;  but  that, 
like  all  other  presumptions,  may  be  rebutted  by  evidence 
of  the  contrary.  In  the  absence  of  any  proof  to  the  con- 
trary, it  might  in  the  present  case  be  presumed  that  Mr. 
Barff  was  the  legal  returning  officer,  and  that  he  acted 
under  a  valid  appointment.  But  that  presumption  has 
been  negatived  by  the  evidence  adduced  before  you,  and 
the  fact  found  by  your  resolution,  that  Mr.  Holdsworth 
and  not  Mr.  Barff  was  the  legal  returning  officer.  This 
is  accordant  with  the  principle  laid  down  by  Tindal,  C.  J., 
in  Digby  v.  Lord  Stirling  {\\  when  he  says,  "We  cannot 
presume  that  any  one  would  be  allowed  to  vote  who  is 
not  de  facto  a  peer.  This  Court  cannot  judiciaUy  notice 
the  order  of  the  House  of  Lords,  that  no  one  shall  vote 
till  his  title  has  been  recognized  by  that  House."  And 
that  case  amounts  to  no  more  than  this,  that  the  title  to  a 
peerage  will  not  be  tried  on  an  incidental  proceeding  in  a 
court  of  law,  being  a  matter  foreign  to  its  jurisdiction. 
On  the  contrary,  thu  is  the  proper  tribunal,  and  this  the 
proper  occasion,  for  trying  the  question  of  the  title  and 
competency  of  the  returning  officer.  And  there  are  here 
no  such  reasons  as  existed  in  that  case  for  precluding 
inquiry  into  the  title  of  the  acting  officer.     In  the  same 

(1)  8  Bing.  55. 
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way 9  in  Reg.  v.  SL  Clefnents,  the  legality  of  the  appoint-     184S. 
ment  of  the  churchwardens  was  a  matter  belonging  to  the 
peculiar  province  of  the  Ecclesiastical  Court;  at  any  rate, 
if  questioned  in  a  court  of  law,  it  was  to  be  questioned, 
not  incidentally  in  that  manner,  but  directly  by  another 
course  of  proceeding.     And  an  act  of  the  kind  there  in 
question,  even  if  performed  by  a  person  without  the  sem- 
blance of  an  appointment,  or  the  shadow  of  a  right  to  the 
office,  yet  assuming  to  act  in  the  exercise  of  its  functions, 
would  probably  have  been  upheld.     But  in  the  law  of 
elections,  and  in  the  administrative  machinery  for  carry- 
ing it  into  effect,  there  are  particular  acts  required  to  be 
performed  by  certain  specified  officers,  and  for  the  per- 
formance of  which  none  others  can  be  substituted  for  the 
persons  legally  invested  with  those  offices.     For  instance, 
could  any  others  be  substituted  for  the  overseers,  in  the 
discharge  of  the  duties,  purely  ministerial  though  they 
be,  allotted  to  them  by  the  Reform  Act?    And  there  is  a 
most  essential  duty  peculiarly  entrusted  to  the  returning 
officer,  which  none  but  the  returning  officer,  legally  con- 
stituted, is  competent  to  perform.    It  is  observed  by  Mr. 
Roe(l),  that  "no  other  person  than  the  returning  officer 
has  any  authority  under  the  statutes  to  administer  the 
bribery  oath,  which,  by  statute  2  Geo.  II.  c.  24,  may  be 
required  to  be  taken  by  every  voter  (2).**    That  the  pre- 
siding officer  or  officers  mentioned  in  the  2  Geo.  II.  c.  24, 
8.  1,  means  the  regular  returning  officer  or  officers,  suffi- 
ciently appears  from  the  tenor  of  the  Act,  as  is  remarked 
by  Mr.  Serjt.  Hey  wood  (3),  referring  to  sections  2  and  3 
of  the  Act.    The  same  observation  applies  also  to  the  oath, 
which  may  be  required  to  be  taken  by  the  voter  under  the 
58th  section  of  the  Reform  Act,  and  which  is  ordered  to  be 

(1)  Law  of  Elections,  450,  DOte;  I  Stepheos,  89. 
(*2)  See  Cricklade  comc,  I  Dough  293. 
(3)  Co.  Elec.  8. 
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184S.  administered  by  the  ^'  returning  officer*'  or  his  deputy. 
And  by  the  79th  section^  the  "returning  officer**  is 
defined  to  be  the  person  to  whom,  by  virtue  of  his 
office,  either  under  that  Act,  or  under  any  former  law, 
custom,  or  statute,  the  execution  of  any  writ  or  precept 
doth  or  shall  belong,  for  the  election  of  a  member  or 
members  to  serve  in  parliament.  Now,  by  virtue  of  the 
appointment  under  the  11th  section,  as  recognized  by 
your  resolution,  Mr.  Holdsworth  was  the  legally  consti- 
tuted returning  officer;  to  him  the  precept  ought  to  have 
been  directed ;  to  him  belonged  the  execution  of  it ;  and 
therefore  he  alone  was  competent  to  administer  these 
oaths.  By  the  effect  of  the  same  resolution,  and,  indeed, 
according  to  the  arguments  urged  on  the  other  side,  the 
appointment  of  Mr.  Barff  was  void  under  the  11th  sec- 
tion, and  did  not  constitute  him  the  legal  returning  officer. 
The  test  of  the  capacity  of  the  acting  returning  officer  to 
hold  a  good  election  must  be,  that  he  was  competent  to 
perform  all  the  functions  of  a  returning  officer,  and  one  of 
the  most  important,  to  administer  the  bribery  oath.  But 
this  oath,  as  well  as  that  under  the  Reform  Act,  Mr.  Barff, 
not  being  the  returning  officer  legally  constituted,  had 
not  authority  to  administer,  and  therefore  cannot  be  at  all 
considered  as  capable  of  taking  a  legal  poU,  or  of  making 
a  valid  return. 

The  Committee  came  to  the  following  resolution:  ^'The 
Committee  decline  to  declare  the  election  and  return  void 
on  the  ground  now  stated  by  the  counsel  for  the  sitting 
member." 


'Fhiid  quet-      The  third  question,  in  this  case,  related  to  the  suffi- 

c^Dcy^of '  ciency  of  the  notice  to  the  electOTs  of  the  disquaUfication 

the  notice  ^f  Mp.  Holdsworth. 

of  the 

sitting  ^  The  poll  was  taken  on  the  2nd  of  July.     The  numbers 

di»^ali-  at  the  close  of  the  poll  were,  for  Mr.  Holdsworth,  SS8 ; 

ficatioD.  foj^  My  Lascelles,  300.    The  counsel  for  the  petitioners 
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therefore  proposed  to  show,  that  notice  of  Mr.  Holds-  184^. 
worth's  disqualification  had^  previously  to  the  election, 
been  given  to  as  many  (twenty-nine)  electors  who  had 
voted  for  Mr.  Holdsworth,  as,  their  votes  being  conse- 
quently thrown  away,  would  reduce  the  number  for  him 
on  the  poll  below  that  for  Mr.  Lascelles. 

The  first  vote  objected  to  on  the  ground  of  such  notice  Notice  of 
was  that  of  Charles  Blakeley.  lifi^atioT*" 

A  witness,  named  Roberts,  stated,  that  on  the  28th  of  ^^,«°  ***  * 

*'  '  '  voter  for  the 

June,  he  was  employed  to  serve  notices  on  the  electors  ;  uttiDg 
that,  on  that  day,  he  served  one  of  these  notices  on  the  ^  pointed 
voter  personally,  and  read  it  over  to  him  at  the  time,  notice  of 
The  witness  produced  a  printed  paper,  which  he  stated  liecationof 
was  exactly  similar  to  the  notice  served  on  the  voter,  roemSw**^ 
having  compared  it  with  that  which  he  had  served.     The  ^**^^  *»««" 
notice  served,  as  well  as  the  paper  produced  by  the  wit-  the  voter, 
ness,  was  one  of  the  printed  notices  or  placards,  stated  in  of  the^ 
the  petition  to  have  been  distributed  previously  to  the  PJ'°^^f 
election,  and  there  set  forth  at  length  (1).  the  notice 

Mr.  Cocibttm  objected  that  the  paper  produced  could  ceived  in 
not  be  read  in  evidence,  because  it  was  only  a  copy  of  the  JJi'^o"^' 
notice  which  was  actually  served,  and  notice  had  not  been  ^^^^  ^ 

produce 

given  to  produce  the  original.'  that  which 

Mr.  Austin,  against  the  objection  (S). — Since  it  appears  ^the^ 
that  the  notice  was  read  over  to  the  witness,  it  might  be  ^<*'®'- 
sufficient  to  give  evidence  of  this  verbal  notice,  for  there 
is  nothing  that  renders  a  written  notice  necessary  in  a 
case  of  this  kind.  But,  if  we  proceed  upon  proof  of  the 
written,  or  rather  printed,  notice  served  on  the  voter,  it  is 
not  necessary  that  we  should  have  given  notice  to  produce 
it,  in  order  to  let  in  as  evidence  the  paper  produced  by 
the  witness.     In  the  first   place,  this  is  a  notice,  and 

(1)  i4»i«f ,  p.  272. 

(2)  This  point  was  twice  argued :  after  the  first  argument,  the  room  was 
cleared,  but  the  Committee  did  not  come  to  any  decision ;  and,  at  their  desire, 
the  question  was  then  re-argued. 

x2 
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1842.  "notice  to  produce/*  says  Mr.  Phillipps,  "  is  not  required 
when  the  instrument  to  be  proved  is  a  notice;"  and  of  this 
he  mentions  several  examples,  as  a  notice  to  quit^  a  notice 
of  the  dishonour  of  a  bill  of  exchange,  and  a  notice  of  action 
to  a  magistrate  (1).  It  is  difficult,  on  principle,  to  distin- 
guish those  cases  from  the  present ;  and  on  this  ground, 
therefore,  the  paper  produced  would  be  admissible  as 
evidence  of  the  notice  served  on  the  voter,  without  notice 
to  produce  the  latter,  even  if  the  paper  produced  is  to  be 
considered  as  a  copy  only  of  the  notice  actually  served. 
But  we  further  contend,  that  the  paper  produced  is  not  a 
copy,  but  a  duplicate  original,  and  as  such,  consequently, 
is  receivable  in  evidence  without  notice  having  been  given 
to  produce  that  which  was  served  on  the  voter  (2),  In 
Jary  v.  Orchard  (8),  the  plaintiff's  attorney,  previously  to 
an  action  for  a  distress  under  the  warrant  of  a  magistrate, 
intending  to  deliver  a  demand  of  a  copy  of  the  warrant 
under  the  24s  Geo.  2,  c.  44,  s.  6,  made  out  two  papers  for 
that  purpose  precisely  to  the  same  effect,  and  signed  them 
both  for  his  client ;  one  of  which  he  delivered  to  the  de- 
fendant, and  the  other  he  kept  in  his  own  possession : 
and  it  was  held,  that  the  latter  might  be  given  in  evidence, 
without  a  notice  to  produce  that  delivered  to  the  de- 
fendant, inasmuch  as  they  were  duplicate  originals.  In 
that  case,  the  two  documents  were  as  nearly  similar  as 
two  written  copies  of  the  same  instrument  can  be :  in  the 
present  case,  being  both  struck  off  by  the  same  press  and 
from  the  same  types,  they  are  perfect  fac-similes  the  one 
of  the  other,  and  were  found  by  the  witness,  on  compa- 
rbon,  to  be  exactly  similar.  Being  both  equally  originals, 
it  was  indifferent  which  he  served,  or  which  he  retained. 
If  the  other  were  produced,  what  would  you  get,  but 

(1)  PhillippB  on  EvideDce,  670,  8th  edit. 

(2)  Ibid.;  and  see  CoUing  v.  Trewt9k,  6  fi.  &  0.  394,  398. 

(3)  2  Bos.  &  Pul.  39. 
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another  printed  paper,  perfectly  undistinguishable  from  184S. 
this  ?  Or^  if  they  vary,  it  is  in  the  power  of  the  other  party 
to  produce  that  which  is  in  their  possession^  to  show  the 
nature  and  extent  of  the  variance.  Notwithstanding  that 
the  immediate  issue  relates  to  the  validity  of  a  particular 
vote,  the  party  on  the  other  side  really  before  the  Com- 
mittee, is  the  sitting  member,  to  whom  it  has  been  known 
from  the  very  first,  that  this  notice  would  form  the  prin- 
cipal ground  of  the  present  inquiry :  and  this  circumstance 
might  almost  seem  to  bring  this  document  within  the  class 
of  cases,  where  a  notice  to  produce  is  dispensed  with, 
because  the  nature  of  the  proceeding  of  itself  supplies 
such  notice  (1).  In  Jory  v.  Orchard,  the  document  was 
required  by  the  Act  to  be  signed,  and  Rooke,  J.,  on  this 
account  dissented  from  the  judgment  of  the  rest  of  the 
Court,  observing,  that  ^*  here  something  more  is  to  be 
done  beyond  the  mere  production  of  the  paper ;  the  sig- 
nature is  to  be  proved ;  and  how  that  is  to  be  proved  by 
showing  that  another  paper  was  signed  by  the  party,  I  do 
not  perceive."  The  ground  of  Mr.  Justice  Rooke's  ob- 
jection is  not  applicable  to  the  present  case,  since  the  sig- 
natures, as  well  as  the  rest  of  the  notices,  are  printed,  and 
the  signatures  to  the  paper  produced  are  as  much  the 
signatures  of  the  several  parties,  as  those  to  the  paper  that 
was  served  on  the  voter;  if,  indeed,  the  notice  of  the 
disqualification  of  a  candidate  need  proceed  from,  or 
be  signed  by  any  particular  individual.  The  case  that 
occurred  in  Nodin  v.  Murray  (2),  of  a  copy  of  a  letter 
taken  by  a  copying-machine,  which  it  was  held  could  not 
be  read  without  a  previous  notice  to  the  other  parly  to 
produce  the  original  letter,  is  evidently  distinguishable 
from  the  case,  which  is  the  present,  of  two  duplicate 
originals  made  by  the  printing-press,  of  which  it  is  im[)os- 

(1)  See  Phillipps  on  Evidence,  668}  Colling  v.  Treweek,  ubi  supra, 

(2)  3  Camp.  328. 
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1842.  sible  to  discriminate  one  as  the  copy  of  the  other,  or  as 
less  an  original  than  the  other. 

Mr.  CocAbum,  in  support  of  the  objection. — Can  it  be 
said,  consistently  with  the  authorities  cited,  and  without 
an  abuse  of  terms,  that  every  one  of  the  printed  copies 
of  this  notice  is  a  duplicate  original?  In  the  cases  re- 
ferred to,  where  a  duplicate  original  was  admitted  in  evi- 
dence, the  notice  or  other  document  was  addressed  speci- 
fically to  a  particular  individual*  And  duplicates  of  it 
being  made  at  the  time,  it  was  immaterial  which  of  them 
was  delivered  to  him,  because  they  were  both  alike  ad- 
dressed to  him  and  intended  for  him,  and  both  alike 
signed  by  the  party  from  whom  the  document  proceeded. 
But  here,  the  notice  is  not  addressed  to  any  particular 
individual,  but  to  the  electors  generally :  at  any  rate,  only 
one  of  these  printed  copies  of  it  is  intended  for  this 
voter ;  the  otiiers  are  intended  for  different  persons,  the 
other  electors.  If  one  of  them,  then,  is  intended  to  be 
served  on  A.^  and  another  on  JS.,  can  it  be  said  that  the 
latter  is  a  duplicate  original  of  the  former?  It  does  not 
even  appear  that  the  paper  produced  is  one  of  the  same 
print  as  that  which  was  served :  but  supposing  that  it  is, 
it  would  be  difficult  to  point  out  any  real  difference,  for 
thb  purpose,  between  a  copy  made  by  the  printing  press, 
and  a  duplicate  of  a  letter  taken  by  a  copying  machine, 
as  in  Nodin  v.  Murray  {I);  the  fac-simile  produced  must 
be  as  exact  in  the  one  case  as  in  the  other. 

But  then  it  is  said,  that  even  if  the  paper  produced  be 
not  a  duplicate  original,  yet  the  document  in  question  is 
a  notice,  and  a  notice  to  produce  a  notice  is  not  necessary. 
That  is  true,  where  the  notice  to  be  proved  is  a  notice  to 
produce  some  other  document  for  the  purpose  of  evidence 
in  the  cause;  because,  otherwise,  the  necessity  of  another 
and  another  notice  to  produce  would  recur  ad  infinitum. 

(1)  3  Camp.  228. 
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But,  ill  principle,  the  position  must  be  confined  to  such  184S. 
notices,  and  cannot  extend  to  other  notices  which  are 
part  of  the  re*  gesta,  and  upon  the  contents  of  which  the 
legal  rights  and  situation  of  the  litigant  parties  materially 
depend  (1).  And  in  Jory  v.  Orchard  {9)^  Lord  Eldon 
rests  the  admission  of  duplicate  notices  to  quit,  and  of 
the  other  kinds  of  notices  which  he  mentions,  upon  the 
ground  of  their  being  duplicate  originals,  and  not  that 
there  is  anything  in  a  notice  per  se^  that  renders  it  dis« 
tingubhable  in  this  respect  from  any  other  instrument. 

Neither  can  the  notice  to  produce  be  dispensed  with, 
by  reason  of  any  notice  implied  by  the  nature  of  the  pro- 
ceeding itself.  That  exception  to  the  general  rule  of 
requiring  notice  to  produce  a  written  instrument,  before 
secondary  evidence  of  its  contents  can  be  admitted,  ap- 
plies only  where,  from  the  very  nature  of  the  suit,  the 
party  must  know  that  he  is  charged  with  the  possession 
of  the  instrument  (3).  Here  we  have  no  knowledge  neces- 
sarily supplied  by  the  proceedings,  even  that  the  pro- 
duction of  this  notice  would  be  required.  Besides,  that 
the  voter,  in  whose  possession,  as  far  as  appears,  the 
notice  remains,  can  have  had  no  such  knowledge  im- 
parted to  him.  And  in  a  scrutiny,  the  voter  is  treated  as 
a  party  to  the  cause,  and  would  be  entitled  to  have  notice 
given  him  to  produce  the  document. 

The  object  of  the  counsel  on  the  other  side  is  not 
merely  to  prove  what  was  the  tenor  of  the  notice  given  to 
the  voter,  but  they  are  seeking  to  give  in  evidence  the 
contents  of  the  document  that  was  served  on  him.  The 
document,  therefore,  must  be  proved  in  the  regular  course. 
And  if  the  paper  produced  by  the  witness  is  not  a  dupli- 
cate original,  but  a  copy  only  of  the  notice  actually  served, 
nor  falls  within  any  of  the  excepted  cases  in  which  a  copy 

(1)2  Starkie  on  Evidence,  3rd  edit.  730.  (2)  2  Bos.  &  Pul.  39. 

(3)  1  Starkie  on  Evidence,  3id  edit.  403. 
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184S.  18  admissible,  it  cannot  be  received  in  evidencCi  however 
exact  and  minutely  faithful  a  copy  it  may  be,  without 
notice  having  been  given  to  produce  that  which  was  served 
on  the  voter. 

The  Committee  decided,  that  the  notice  produced  by 
the  witness  might  be  read  in  evidence. 

Argument         Mr.  Kinglal^  then  proceeded  to  argue  in  support  of 

for  the  vote.  .1  . 

the  vote. 

The  sitting  It  will  appear  from  the  authorities  that  we  shall  adduce, 
21^^*  that  the  disqualification  of  a  candidate,  after  notice  of 
cation  not  which  the  votes  given  for  him  will  be  thrown  away,  must 
notorioos  at  be  a  clear,  palpable,  and  intelligible  disqualification,  about 
theel^ion.  which  the  voter,  if  informed  of  it,  can  have  no  doubt  and 
can  make  no  mistake ;  but  that  the  same  consequence  will 
not  ensue,  where  the  disqualification  is,  either  in  law,  or 
upon  the  facts,  of  a  disputable  kind.  Mr.  Simeon  seems 
to  have  correctly  laid  down  the  rule  of  law  upon  this  sub- 
ject. *'  Where  the  ineligibility,"  he  says,  "  is  clear,  and 
pointed  out  to  the  electors  at  the  poll,  it  has  been  held 
that  the  votes  given  to  such  ineligible  candidate,  after 
notice,  are  thrown  away,  and  a  competitor,  though  chosen 
by  the  smaller  number  of  electors,  has,  in  such  case,  been 
held  duly  elected.  But  such  ineligibility  ought  to  be 
clear,  and  grounded  upon  some  known  and  settled  rule 
of  law.  For  it  would  be  hard  to  say,  that  the  electors, 
who  might  probably  act  upon  their  real  sentiments,  have 
thrown  away  their  votes,  because  by  a  determination  ex 
post  facto,  upon  a  matter  not  before  settled,  it  should 
appear  they  had  formed  a  wrong  opinion  (1).*'  But  the 
disqualification  in  the  present  case,  so  far  from  being  of 
this  self-evident  and  unquestionable  kind,  was  an  unsettled 
and  debateable  proposition,  only  to  be  made  out  by  infer- 
ence from  a  number  of  disputed  facts,  respecting  which 
the  electors  had  neither  the  means  nor  the  opportunity  of 

(1)  Simeon,  156. 
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forming  an  accurate  judgment.  Mr.  Dixon,  the  sole  de-  1842. 
positary  of  the  fact  of  the  appointment,  had  asserted 
again  and  again,  that  he  had  not  given  Mr.  Holdsworth 
notice  of  the  appointment,  which  is  equivalent  to  saying, 
that  Mr.  Holdsworth  was  not  the  returning  officer.  The 
electors  were  aware  that  the  sheriflT  alone  can  appoint  the 
returning  officer,  and  that  the  precept  must  be  directed  to 
the  retuniing  officer,  and  to  no  one  else.  But  it  is  Mr. 
Barff,  to  whom  they  find  that  the  precept  is  directed ; 
Mr.  Barff,  whom  they  see  holding,  reading,  and  proceed- 
ing to  execute  the  precept,  which  has  been  sent  to  him  by 
the  sheriff,  the  officer  upon  whom  the  law  has  thrown  the 
responsibility  of  directing  it  to  the  proper  person.  Was 
it  not  then  a  clear  point  to  their  minds,  that  Mr.  Holds- 
worth  was  not  returning  officer,  when  they  find  another  in 
the  full  and  public  possession  of  all  the  attributes  of  the 
office  ?  The  palpable  fact  presented  to  their  senses  was, 
that  Mr.  Barfi*  was  the  returning  officer :  what  room  was 
there  for  entertaining  the  idea  that  Mr.  Holdsworth  was 
really  the  returning  officer  ?  So  far  from  the  fact  being 
clear,  that  Mr.  Holdsworth  was  returning  officer,  it  has 
been  the  subject,  for  two  days,  of  laborious  discussion 
and  grave  deliberation  in  this  room.  It  may  therefore  be 
reasonably  inferred,  that  it  was  a  matter  of  considerable 
uncertainty  and  doubt,  such  as  the  electors  were  not  com- 
petent to  solve  at  the  moment  when  they  came  to  poll. 
It  was  a  question  that  involved  matter  both  of  doubtful 
law  and  disputed  fact.  And  because  they  were  unable 
to  arrive  at  a  correct  decision  upon  such  a  point,  will  the 
Committee  say,  that  they  are  to  be  deprived  of  the  power 
of  effectually  exercising  their  franchise  ? 

The  view  we  have  taken  of  the  law  on  this  subject,  and 
of  its  application  to  the  present  case,  is  supported  by  the 
authority  of  writers  of  the  highest  repute.  An  opinion 
similar  to  that  of  Mr.  Simeon  already  cited,  viz.  that,  in 
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184S.  order  to  annul  the  votes  given  after  notice  of  the  disquali- 
fication, the  disqualification  ought  to  be  clear  and  mani- 
fest, is  expressed  likewise  by  Mr.  Roe  (I),  who  draws  a 
distinction  between  cases  where  the  disqualification  is 
obvious  and  notorious,  as  if  an  English  peer,  or  a  bishop, 
were  to  become  a  candidate,  and  those  wherein  the  ground 
of  disqualification  is  equivocal  and  uncertain,  as  where  a 
candidate  has  an  office  which  disqualifies  him  or  not  ac- 
cording to  circumstances.  Mr.  Peckwell  (2)  also  remarks, 
that  the  observation  of  Mr.  Serjt.  Hey  wood,  that  "  votes 
tendered  for  a  person  who  is  disqualified  to  sit  in  parlia- 
ment, are  thrown  away  and  lost,"  must  be  understood  in  a 
very  restricted  sense.  And  the  restriction  he  would  put 
upon  the  proposition  is  indicated  by  the  prominent  place 
which,  in  the  same  note,  he  assigns  to  the  arguments  in 
the  Dublin  University  case  (3),  where  it  was  allowed  on 
both  sides,  that  the  doctrine  applied  only  where  both  the 
fact  and  the  law,  from  which  the  incapacity  arose,  were 
clearly  brought  home  to  the  knowledge  of  the  electors. 

And  such  a  limitation  of  the  rule,  that  votes  given  to  an 
incapacitated  candidate,  after  notice  of  his  incapacity,  are 
thrown  away  and  lost,  will  be  found  to  agree  with  the 
manner  in  which  it  has  been  applied  in  the  parliamentary 
decisions.  Thus,  in  the  Fife  case  (4)  there  was  an  admis*- 
sion  by  the  candidate,  at  the  time  of  the  election,  that  he 
held  the  disqualifying  offices.  In  the  Cockermouth  case{B), 
the  candidate  was  a  minor,  and  was  proved  to  be  such  at 
the  election.  In  the  Kirkcudbright  case  (6),  the  disqua- 
lification of  the  candidate  was  directly  brought  to  the 
knowledge  of  the  electors,  by  the  actual  production  of 
the  resolution  of  the  Committee,  that  the  candidate  had 
been  guilty  of  bribery  at  the  former  election ;  thus  pro- 

(1)  Page  274.  (4)  1  Lude»,  455. 

(2)  I  Peck.  501.  (5)  18  Journ.  673 ;  1  Peck.  499. 

(3)  lbid.4&7,  498.  (6)  1  Luders,  72. 
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claiming  tbe  incapacity  fixed  on  him  by  the  judgment  of  1842. 
a  court  of  competent  jurisdiction.  And  the  second  South' 
warh  and  second  Canterbury  C9J&e^  0)^  are  to  the  same 
effect.  In  the  Leominster  case  (2)  the  qualification  oath 
was  tendered  to  the  candidate  at  the  nomination,  and  re- 
fused to  be  taken  by  him  :  there  was  thus  a  positive  and 
unequivocal  disqualification,  publicly  admitted  by  the  can- 
didate himself  in  the  presence  of  the  electors.  In  the 
Abingdon  case  (3),  on  the  other  hand,  where  Mr.  Mayor, 
the  sheriff  for  the  county,  was  returned  for  a  borough 
within  his  jurisdiction,  though  public  notice  of  his  ineli- 
gibility was  given  at  the  election,  the  Committee  did  not 
seat  the  other  candidate,  but  only  determined  the  election 
to  be  void.  The  question  of  Mr.  Mayor's  eligibility  was 
argued  by  counsel,  at  the  place  of  election,  before  the  poll 
began;  and  after  their  arguments,  the  returning  officer 
told  the  electors,  that  in  his  opinion,  Mr.  Mayor,  although 
high  sheriff,  was  capable  of  being  chosen.  The  decision 
of  the  Committee,  therefore,  would  appear  to  have  pro- 
ceeded on  the  ground  that  the  conduct  of  the  returning 
officer,  being  such  as  to  impress  the  electors  with  the  idea 
that  Mr.  Mayor  was  eligible,  was  calculated  to  counteract 
the  notice :  so  that  it  was  difficult  to  say,  whether  they 
acted  with  a  fiill  knowledge  of  the  disqualification  of  the 
candidate  (4).  So  likewise  in  the  Penryn  case  (5),  it  was 
held  that  a  mere  charge  of  disqualification  against  the 
candidate,  on  the  ground  of  bribery,  unsupported  by  ju- 
dicial proof,  would  not  have  the  effect  of  avoiding  the 
votes  given  for  him. 

It  appears,  therefore,  that  in  order  to  nullify  the  votes 
given  for  a  disqualified  candidate,  the  fact  of  the  disqua- 
lification must  depend  upon  a  palpable  and  unequivocal 

(1)  ClifTord,  130,  353.  (4)  Roe,  272. 

(2)  C.&D.  1.  (6)  C.&D.66. 

(3)  1  DoHgl.  419. 
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184S.  state  of  facts,  distinctly  brought  home  to  the  knowledge 
of  the  voters.  But  that,  if  the  fact  of  the  disqualification 
admits  of  doubt,  much  more  if,  as  in  the  present  case,  it 
involves  a  question  of  the  greatest  difficulty  and  intricacy, 
the  votes  cannot  be  considered  as  wilfully  thrown  away. 
In  the  several  cases  referred  to,  there  was  the  office  with 
which  the  candidate  was  confessedly  invested ;  there  was 
the  recorded  resolution  of  a  Committee  of  the  House  of 
Commons,  declaring  him  to  have  been  guilty  of  bribery ; 
there  was  the  public  refusal  to  take  the  oath  of  qualifica- 
tion ;  constituting  a  case  of  disqualification  so  clear  and 
indisputable,  that  it  could  admit  of  no  rational  doubt,  and 
the  electors  were  bound  to  take  notice  of  it  at  their  peril. 
But  here,  there  was  no  such  indisputable  possession  of 
the  oflSce,  for  it  was  apparently  filled  by  another;  no 
judgment  of  disqualification  by  a  competent  court;  no 
admission  of  his  disqualification  by  the  candidate.  We 
submit,  therefore,  that  the  disqualification  was  not  of  such 
a  kind,  as  that  the  votes  given  for  him,  after  notice  of  it, 
are  to  be  considered  as  thrown  away. 
Nor  suffi-  If»  however,  the  Committee  should  come  to  a  different 
oru^veii*  conclusion  upon  that  point,  we  would  still  contend  that 
to  the  voter,  no  sufficient  notice  of  the  disqualification  was  given  to  the 
voter.  The  notice  that  has  been  put  in  evidence,  is 
nothing  more  than  a  public  notice,  in  the  shape  of  a 
printed  placard,  addressed  to  the  electors  at  large ;  it  is 
not  addressed,  as  a  notice  ought  to  be,  to  the  individual 
party,  the  voter  himself,  against  whom  notice  is  to  be 
proved.  Neither  does  it  appear  whence  it  emanates,  nor 
by  whose  authority  it  was  served ;  whereas  it  should  have 
proceeded  from  and  been  signed  by  some  interested  party, 
the  candidate,  or  some  of  the  electors.  Indeed,  it  may  be 
gathered  from  the  authorities,  that  the  voter  will  not  lose 
his  franchise  in  a  case  of  this  kind,  unless  notice  was 
given  him  at  the  poll ;  the  incapacity  of  which  he  has 
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notice  must  be  an  incapacity  existing  at  the  time  he  1842. 
records  his  vote.  An  incapacity  of  which  he  had  previ- 
ous notice  (in  this  instance  the  notice  was  served  three 
days  before  the  election)  may,  for  aught  he  knows,  be 
removed  at  the  time  of  the  election.  Accordingly,  it  is 
the  usual  practice,  in  such  cases,  to  station  a  check-clerk 
at  the  polling-booth,  who,  as  the  voters  come  to  the  poll, 
gives  notice  to  them  individually  that  their  votes  would  be 
thrown  away  if  given  for  the  disqualified  candidate  ;  and 
in  Peck  well  (I)  will  be  found  the  form  of  a  petition, 
stating  the  adoption  of  this  course.  It  has  been  stated, 
indeed,  that  on  the  day  of  nomination,  notice  was  publicly 
given  on  the  hustings,  that  Mr.  Holdsworth  was  the  pro- 
per returning  officer,  but  it  was  addressed  particularly  to 
Mr.  Barff;  there  is  no  evidence  that  the  voter  was  pre- 
sent; and  it  was  expressed  in  the  form  of  a  protest  against 
the  capacity  of  Mr.  Barff  to  act  as  returning  officer,  rather 
than  of  an  announcement  of  the  ineligibility  of  Mr.  Holds- 
worth. 

Mr.  Wortley  against  the  vote. — If  notice  of  the  dis-  Argument 
qualification  of  a  candidate  be  given  to  the  electors,  the  "5^.°*^  ^  * 
effect  of  the  notice  in  avoiding  the  votes  given  for  him 
will  not  be  prevented,  because  the  fact  of  the  disqualifi- 
cation is  a  matter  of  legal  inference,  or  may  be  made  the 
subject  of  judicial  investigation.  No  one  can  plead  igno- 
rance of  the  law.  If  it  turn  out  that  the  candidate  was 
in  point  of  law  ineligible  at  the  time  of  the  election,  it 
must  be  taken  that  those  who  voted  for  him,  after  notice, 
knew  of  his  ineligibility,  and  wilfully  incurred  the  risk 
of  losing  their  franchises.  In  the  cases  cited,  where  the 
candidate  was  disqualified  by  bribery  at  the  former  elec- 
tion, all  the  information  given  to  the  electors  was  the 
resolution  of  the  Committee,  which  only  stated  that  he 
had  been  guilty  of  bribery.  That  he  was  thereby  disquali- 

(1)  1  Peck.  21. 
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1842.  fied,  was  a  legal  inference:  yet  the  votes  given  for  him 
were  thrown  away ;  and  in  the  second  Sauthwarh  ease, 
notwithstanding  the  publication  of  the  opinion  of  counsel 
that  he  was  not  ineligible.  The  Abingdon  case  has  alwajrs 
been  considered  an  anomalous  decision,  and  the  comments 
of  Mr.  Rogers  (1)  have  stamped  it  with  a  character  that 
renders  its  authority  of  little  weight.  In  the  present  case, 
the  reason  of  the  disqualification  did  not  involve  any 
abstruse  or  doubtful  points  of  law ;  it  was  such  as  might 
strike  the  most  uninformed,  from  the  obvious  incompati- 
bility of  the  characters  of  candidate  and  returning  officer. 
And  the  fact  of  the  disqualification  could  hardly  fail  of 
being  suggested  to  the  minds  of  the  electors  by  the  cir- 
cumstance of  Mr.  Holdsworth  having  already  filled  the 
office  for  so  many  succesaive  years  immediately  preceding. 
It  is  extremely  improbable  that  the  fact  of  his  having 
been  again  appointed,  was  not  generally  known  in  the 
town.  It  might  upon  strong  grounds  be  argued  that  the 
mere  notoriety  of  the  fact  of  disqualification  would  of  itself 
be  sufficient  to  nullify  this  vote(S);  it  is,  however,  proved 
that  express  notice  was  personally  given  to  the  voter.  It 
does  not  appear  from  the  more  recent  cases  (3),  that  the 
notice  must  be  addressed  specifically  to  each  individual 
elector,  the  notice  in  those  cases  having  been  given  in  the 
same  manner  as  in  the  present,  by  the  service  of  printed 
notices  addressed  to  the  electors  generally.    Nor  is  it 

(1)  Law  of  Elections,  236. 

(2)  In  Reg.  v.  CouncUUrt  of  Derby,  7  A.  &  E.  419,  it  was  argued  that  the 
notoriety  of  the  candidate's  ineligibility  might,  for  this  purpose,  be  equivalent 
to  express  notice;  but  the  court  did  not  decide  the  point.  See  also  Reg,  v. 
Hiornt,  7  A.  &  £.  960;  3  Nev.  &  Per.  48  ;  and  Reg,  v.  Mayor,  Sfc,  of  Leeds, 
7  A.  &  £.  963 ;  3  Nev.  &  Per.  146,  where  the  votes  given  for  two  candidates 
for  the  office  of  town  councillor,  when  only  one  was  to  be  elected,  were  held  to 
be  thrown  away,  notwithstanding  that  the  mayor  had  given  public  notice  that 
two  ccuncillors  were  to  be  elected. 

(3)  Second  Drogkeda,  K.  &  0. 211 ',  Cork,  K.  &  0. 391 ;  Galway,  F.  &  F. 
601. 
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necessary  that  the  notice  should  be  given  at  the  poll.     1842. 
The  notice^  whenever  given,  would  be  sufficient  at  least  "" 
to  put  the  party  on  inquiry,  and  throw  on  him  the  obli- 
gation of  ascertaining  whether  the  ground  of  disqualifica- 
tion did  not  still  exist  at  the  time  of  the  election. 

The   Committee  resolved,  that  the   vote  of  Charles  Votethrown 
Blakeley  be  struck  off  the  poIL  ^''''^* 

After  this  decision,  Mr.  Holdsworth  abandoned  the  Sitting 
defence  of  the  seat,  and  the  Committee  resolved,  duly  elect-^ 

^  That  Joseph  Holdsworth,  Esq.  was  not  duly  elected ;  ^^^"^^ 
and  that  the  Hon.  lYilliam  Sebright  Lascelles  was  duly  dilate 
elected,  and  ought  to  have  been  returned." 


(    320    ) 


CASE  X. 

BLACKBURN. 

1843.     The  Committee  was  appointed  on  the  I9th  of  Aprils 


1843,  and  consisted  of  the  following  gentlemen : 
Sir  £dmnnd  Samuel  Hayes,  Bart.,  M.  P.  for  Donegal — (Chairman.) 
Colonel  RoUeston,  M.  P.  for  South  Nottinghamshire. 
Lord  Worsley,  M.  P.  for  Lincolnshire  (Lindsey). 
William  Cripps,  Esq.,  M.  P.  for  Cirencester. 
John  Rundle,  Esq.,  M.  P.  for  Tavistock. 

Sir  Arthur  Brinsley  Brooke,  Bart,  M.  P.  for  Fermanagh  County. 
Robert  Archbold,  Esq.,  M.  P.  for  Kildare. 

Petitioner — WQliam  Turner,  Esq. 
Sitting  Member  petitioned  against — John  Hornby,  Esq. 

Counael  for  Petitioner — Mr.  Austin,  Q.  C,  Mr.  Cockbum,  Q.  C,  and 
Mr.  O'HaDlon. 

Agents — Messrs.  Parkes  and  Preston. 

Counsel  Jor  Mr.  Hornby— Mr.  Serjt.  Wrangham,  Mr.  Hildyard,  and 
Mr.  Kinglake. 

Agents — Messrs.  Powell  and  Co. 

At  the.  election,  William  Feildeui  Esq.,  John  Hornby, 
Esq.,  and  William  Turner,  Esq.,  the  petitioner,  were 
candidates.    At  the  close  of  the  poll  the  numbers  were : — 

Mr.  Feilden 441 

Mr.  Hornby 427 

Mr.  Turner 4«6 

April  20.  The  case,  opened  by  Mr.  Austin  on  the  part  of  the 
petitioner  against  Mr.  Hornby,  was  one  of  scrutiny,  and 
of  treating,  and  bribery  by  Mr.  Hornby,  by  his  agents, 
friends,  &c. 
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At  the  election  there  were  four  polling-booths;   Mr,     184g. 
EccIeSy  the  returning  officer^  presided  at  one,  and  a  de-  Where  the 
puty,  appointed  by  him  under  the  68th  section  of  the  prayed  a 
Reform  Act,  at  each  of  the  others.  Ih™!i°tJra.'* 

In  the  list  of  objections  delivered  to  the  clerk  of  the  *"«  ^^^^ 
General  Committee  by  the  sitting   member  petitioned  to  prove  the 
against,  was  one  against  three  persons,  whose  names  [he  Com-' 
were  given,  "  for  that  each  of  them  was  during  the  said  °^^^JJ  ^^ 
election,  or  within  six  calendar  months  previous  to,  or  allow  him 
within  fourteen  days  after  it  was  completed,  employed  as  examined  u 
a  deputy  returning  officer  for  the  purposes  of  such  elec-  iJ^^efanTto 
tion^  and  did  before,  during,  or  after  such  election,  take  <heir  aa- 
from  some  person  or  persons,  for  or  in  consideration  of  or  but  afiect^ 
in  reference  to  such  employment,  money,  retaining  fee,  ii,Styof**" 
office,  place,  or  employment,  or  a  promise  or  security  for  ][J{^*^^Jf 
money,  retaining  fee,  office,  place,  or  employment."  the  sera- 

Mr.  Eccles  was  called  by  the  petitioner  to  prove  the  petitiooer 
poll-books.     He  produced  four  poll-books;   and  stated  "o°recaJ^°^ 

that  he  received  them  enclosed  and  sealed  from  the  poll-  him,  aod 

the  situ  Off 
clerks  of  the  several  polling-booths,  at  the  close  of  the  member 

poll  on  the  day  of  election,  and  shortly  afterwards  deli-  expensesl* 
vered  them  to  his  attorney,  Mr.  Wilding,  from  whom  he 
subsequently  received  them  again.  Upon  cross-examina- 
tion by  the  counsel  for  the  sitting  member,  Mr.  Eccles 
was  questioned  as  to  the  names  and  appointment  of  his 
three  deputies  at  the  polling-booths,  when 

Mt,  Austin  objected  to  this  course  of  cross-examination. 
— The  inquiry  before  the  Committee  respects  the  authen^- 
ticity  of  the  poll-books.  As  returning  officer,  the  witness, 
according  to  the  provisions  of  the  Reform  Act,  received 
the  poll-books  at  the  close  of  the  poll  from  the  poll-clerks^ 
The  names  and  appointment  of  the  deputies  presiding  at 
the  booths  are  quite  immaterial,  therefore,  to  the  question 
of  the  authenticity  and  custody  of  those  books.  The 
deputies  are  objected  to  on  the  ground  that  they  were 

Vol.  I. — B.  A.  E.  c.  y 
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1840.  employed  in  that  capacity  at  the  election,  and  paid  ac- 
cordingly.  That  might  or  might  not  be  the  case,  but  at 
all  erents  that  is  an  issue  which  the  Committee  will  not 
consider,  until  they  have  disposed  of  the  question  of  the 
authenticity  of  the  poll-books.  The  witness  can  be  re- 
called and  examined  as  to  the  alleged  employment  and 
payment  of  the  deputies,  when  their  votes  come  before 
the  Committee  in  the  regular  order. 

Mr.  Serjt.  Wrangham.  —  In  the  St.  Albania  case  the 
counsel  for  the  sitting  member  proposed  to  cross-examine 
the  returning  officer,  who  appeared  before  that  Committee 
to  prove  the  poll-books,  as  to  matters  which  amounted 
to  recrimination.  That  Committee,  after  argument,  pre- 
vented the  counsel  for  the  sitting  member  continuing  such 
cross-examination,  but  upon  condition  of  the  petitioner 
recalling  the  witness.  That  is  the  best  course  to  pursue 
on  the  present  occasion. 

Mr.  Austin. — There  is  a  wide  difference  between  the 
St.  Alban's  case  and  the  present.  Before  the  St.  Alban's 
Committee,  there  was  one  great  question  only,  viz.  bribery. 
There  was  no  reason  therefore  for  postponing  the  cross- 
examination  on  the  general  question,  and  the  Committee 
consequently  postponed  it  only  on  terms  not  disadvanta- 
geous to  the  sitting  members.  But  here  the  inquiry  is  a 
scrutiny,  in  which  each  case  is  a  distinct  issue,  and  requires 
separate  investigation ;  and  there  can  be  no  pretence  for 
going  into  a  cross-examination  of  the  witness  as  to  circum- 
stances which  relate  to  two  or  three  cases  at  the  utmost. 

After  deliberation  the  Committee  resolved,  that  the 
cross-examination  be  confined  to  the  poll-books ;  the  pe- 
titioner undertaking  to  recall  the  witness,  and  the  sitting 
member  undertaking  to  pay  hb  expenses  (1). 

The  scrutiny  was  then  gone  into. 

(1)  See  the  WorctsUr  case,  3  Dougl.  261 ;   Coventry  ease,  P.  &  K.  352 ; 
C.  &  R.  287  J  Ipswich  case,  K.  &  0. 339 ;  Roxburgh  case,  F.  &  F.  470  j  Great 
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CASE  OF  JOHN  CLOUGH,  JUN. 


April  21. 

This  voter  was  objected  to  by  the  petitioner^  on  the  Where  the 
ground  that  after  the  registration  of  1840,  and  before  the  ted  the  pre- 
election,  the  voter  removed  from  the  premises  for  which  ™h!^  ^o 
he  was  registered,  and  in  respect  of  which  he  voted.    At  rjfT^* 
the  poll  he  answered  the  third  question  in  the  affirmative,  tween  the 
This  being  proved,  the  sitting  member  showed  that  the  ^^th^  ^^ 
voter  had  not  such  an  occupation  of  the  premises  at  the  committee* 
time  of  the  registration  as  entitled  him  to  be  registered,     struck  his 

Mr.  Serjt.  Wrangham,  in  support  of  the  vote,  con-  the  poU, 
tended  that  in  as  much  as  the  voter  had  no  qualification  JJag^roved 
at  the  time  he  was  registered,  he  could  not  now  be  ob-  ^^^  he  was 

^  not  entitled 

jected  to  for  having  lost  his  qualification  by  any  act  sub*  to  be  regis- 
tered for 
Yarmouth  case,  F.  &  F.  663 ;  and  the  Weymouth  case,  ante,  p.  106.    In  all  such  pre- 
theie  cases  the  retamiog  oflicer  was  called  to  produce  or  prove  the  poll.    In  '°^>  ^°.^ 
the  Worcester  case  the  Committee  determined,  that  as  the  cross-examination  ^^  hisquali- 
of  the  returaing  officer  as  to  matters  connected  with  alleged  improper  conduct  ficalion  had 
on  his  part  at  the  election,  would  have  the  effect  of  anticipating  his  defence  been  taken 
before  the  petitioner's  witnesses  were  examined  to  establish  the  charge,  the  °^^?^  ^"® 
cross-examination  should  not  take  place  at  that  time.    In  the  Coventry  ease  the  barrist^ 
returning  officer  was  charged  in  the  petition  with  neglect  of  duty  at  the  election ; 
and  his  cross-examination,  as  to  the  merits  of  the  whole  case  of  the  petitioners, 
was  objected  to,  on  the  ground  that  though  he  was  necessarily  a  witness  to  prove 
the  poll,  he  was  a  party  to  the  inquiry,  and  ought  not  to  be  permitted  to  be 
examined  at  all,  more  especially  by  the  sitting  member.     The  Committee 
allowed  the  cross-examination  to  proceed,  but  recommended  the  counsel  for 
the  sitting  member  to  bear  in  mind  be  was  substantially  examining  his  own 
witness,  and  not  to  make  his  questions  too  leading.    In  the  Ipswich  case  the 
cross^xamination  of  the  returning  officer,  who  was  charged  in  the  petition  with 
misconduct  in  taking  the  poll,  was  not  allowed  as  to  the  conduct  of  the  election. 
In  the  Roiburgh  case  the  counsel  for  the  petitioner  submitted  that  the  cross- 
examination  of  the  returning  officer  must  be  confined  to  the  authenticity  of  the 
poll,  and  he  would  not  concede  that  the  sitting  member  had  a  right  to  have  him 
recalled,  although  he  did  not  renst  it  under  the  circumstances.    There  was  no 
charge  against  the  returning  officer.    In  the  Great  Yarmouth  case,  where  the 
petitioner  sought  to  set  aside  the  election  for  biibery,  and  did  not  pray  for  the 
seat,  the  Committee  would  not  allow  the  returning  officer  to  be  cross-examined 
as  to  matters  with  a  view  to  recriminate.    In  the  Weymouth  cote,  which  was  a 
case  of  scrutiny,  the  returning  officer,  who  was  charged,  in  the  opening  state- 
ment of  the  petitioners*  counsel,  with  partiality  at  the  election,  was  not  allowed 
to  be  cross-examined  as  to  the  general  merits  of  the  case. 

y2 
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1842.  sequent  to  the  registration.  A  person  who  never  had  an 
occupation  cannot  be  said  to  have  determined  or  put  an 
end  to  that  occupation.  The  voter's  removing  from  pre- 
mises which  did  not  qualify  him  to  be  placed  on  the 
registeri  would  not  disqualify  him  for  voting  for  premises 
for  which  he  was  registered.  The  voter  might  have  been 
objected  to  before  the  revising  barristeri  as  having  no  title 
to  be  registered;  but  that  was  not  done;  and  as  there 
was  no  decision  on  that  question,  it  cannot  now  be  enter- 
tained by  the  Committee.  As  the  register  cannot  now  be 
called  in  question,  the  right  of  the  voter  to  vote  is  incon- 
testable. The  case  of  Matthews,  before  the  Monmouth 
Committee,  mentioned  by  Mr.  Rogers  (I),  is  in  point; 
also  Draper's  case,  decided  by  the  Southampton  Com- 
mittee (2). 

Mr.  Cockburn. — The  Committee  is  called  upon  to  com- 
plete the  fraud,  which  the  voter,  as  is  confessed  by  the 
other  side,  attempted  to  commit.  The  case  of  Matthews, 
though  cited  by  Mr.  Rogers,  is  not  approved  of  by  him, 
and  it  was  decided  only  by  the  casting  vote  of  the  Chair- 
man. Matthews,  moreover,  did  nothing  to  mislead  the 
overseers  as  to  his  being  qualified ;  this  the  voter  did  in 
the  present  case,  and  he  should  be  bound  by  his  acts  or 
declarations,  from  which  he  intended  it  to  be  inferred 
that  he  was  qualified.  Draper's  case  is  not  applicable ; 
it  is  by  no  means  clear,  that  Draper  had  not  a  qualifica- 
tion at  the  time  of  the  registration ;  and  the  subsequent 
intimation  of  the  Committee,  mentioned  in  the  reporter's 
note,  shows  that  they  did  not  decide  the  same  question 
as  the  one  now  raised.  It  is  said  by  the  other  side,  that 
this  is  a  registration  objection,  and  that,  as  there  was  no 
decision  of  the  revising  barrister  upon  it,  it  does  not 
come  within  the  jurisdiction  of  the  Committee.  But  the 
Committee  has  a  jurisdiction  to  review  the  register  in 
(I)  On  Committees,  179,  n.  (2)  P.  &  K.  231. 
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certain  circumstances,  impliedly  reserved  by  the  58th  184g. 
section.  The  finality  of  the  register  depends  on  two  con- 
ditions ;  first,  that  the  voter  should  not  have  had  his  title 
to  be  placed  upon  it  decided  by  the  revising  barrister; 
and,  secondly,  that  the  voter  should  have  answered  the 
third  question  required  to  be  put  in  certain  cases  to  him 
at  the  poll.  By  the  58th  section,  the  returning  ofiicer,  if 
required  by  a  candidate,  is  to  put  to  a  voter  three  ques- 
tions, the  third  being,  **  Have  you  the  same  qualification 
for  which  your  name  was  originally  inserted  in  the  register, 
&c.  {specifying  the  particulars  of  the  qualification  as  de- 
scribed in  the  register)?'  And  if,  from  the  answer  to 
such  question,  it  should  appear  to  the  returning  ofiicer, 
that  the  voter  has  not  the  same  qualification  for  which  his 
name  was  inserted  in  the  register,  he  shall  be  excluded 
from  voting.  The  returning  officer  has,  therefore,  as  far 
as  deciding  upon  the  answer  to  this  question,  a  judicial 
authority ;  and,  from  his  decision,  an  appeal  must  lie  to 
this  Committee ;  as  it  is  given  to  no  other  authority,  and 
as,  without  it,  a  most  mischievous  power  would  be  left  in 
his  bands.  Now,  looking  at  the  words  of  the  question, 
and  the  directions  in  italics  to  be  observed  in  putting  it, 
it  is  manifest  that  the  answer  to  it  must  be  couched  as  if 
the  words,  "  and  for  which  you  are  now  registered,'*  were 
part  of  the  question.  Now,  the  voter,  by  having  quitted 
his  premises  before  the  election,  had  ceased  at  that  time 
to  be  registered  for  them,  and  could  not  therefore  answer 
the  third  question  in  the  affirmative.  But,  assuming  the 
question  is  not  to  be  read  in  the  manner  proposed,  still  the 
voter  could  not  answer  it  in  the  affirmative,  as  he  had  not 
at  the  time  of  voting  the  same  qualification  as  that  de- 
scribed in  the  register.  As,  however,  the  question  was 
put  to  him,  and  the  returning  officer  decided  on  his 
answer  to  allow  his  vote,  an  appeal  lies  from  that  decision 
to  this  Committee. 
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184S.        The  Committee^  after  deliberation,  decided  that  the 
vote  was  a  bad  vote. 


Aprim.  THOMAS  ASTLEY'S  CASE. 

Where  the  The  voter  was  registered  for  "House  and  Shop."    Se- 

^^^'^  terS  ^^'*^  years  previously,  he  hired  of  his  landlord  a  house, 

for "  house  shop,  and  bake-oflSce,  the  house  and  shop  being  under  one 

and  he^oc-  roof,  and  the  bake-ofRce,  a  distinct  building,  being  con- 

houso^and  "ccted  with  them  by  a  covered  way.     The  business  carried 

shop  with  on  by  the  voter  in  his  shop  was  that  of  a  baker,  for  which 

another 

houae  ad-  he  uscd  the  bake-ofBce.  He  afterwards  hired  of  the  same 
neUh^f'of  landlord  a  smaller  house  adjoining  the  house  and  shop, 
wJ^^fuS  ^^^  broke  a  door-way  through  the  partition-wall  of  the 
per  annuin;  two  houses.  In  December,  1840,  the  covered  communica- 
beiofc  an  in-  tion  between  the  house  and  shop  and  the  bake-ofBce  was 
munkati^*  broken  down,  to  allow  of  a  public  thoroughfare  being 
between       made  between  them.    From  this  time,  in  goinfif  from  the 

them  by  a  ®       ° 

door  which  house  and  shop  to  the  bake-office,  the  sky  was  overhead. 

election  was  ^^  *^®  8^*"®  month  of  December,  the  voter  let  the  smaller 

nailed  up,    housc  to  his  son.    The  son  was  called  as  a  witness  in  sup- 
but  whether  ^ 
before  or      port  of  the  vote,  and  stated  that,  when  he  took  possession 

giatration  it"  of  the  Smaller  house,  the  communication  between  the  two 

r«ir"  Ae^   houscs  was  stopped  by  a  nail  being  driven  in,  over  the 

Committee    latch  of  the  door,  to  prevent  its  bein^f  opened  (I).    No 

allowed  the     ,  .  ,     .      ,  ,  ^  ,  «     \ 

vote.  alteration  was  made  in  the  outer  door  of  the  smaller  house. 

whether*'     ^he  rent  for  the  entire  premises  was  15/.  10^.,  but  the 

where  the     landlord  paid  the  rates,  amounting  to  I2s.    The  rent  for 

registered     which  the  voter  let  the  smaller  house  to  his  son  was  2s. 

and  shop,"  P^r  week,  or  51.  4s.  per  annum ;  and  the  annual  value  of 
abake-office 

^       'JU**  (0  Iq  *^®  course  of  the  arguments  that  followed  the  e?idence,  it  was  con- 

with  them  ^^^  ^^  one  side  that  this  expression  meant  that  the  stopping  up  of  the  door 

and  used  in  took  place  at  the  time  of  the  son's  taking  possession ;  by  the  olher  side,  that  it 

the  business  meant  that  the  son  found  ihe  door  already  stopped  up  when  he  entered  in  De- 

?  **?^t^  ^^'  cember.    The  Committee  appeared  to  be  of  opinion  that  the  latter  construction 

which  a^°  was  right. 
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the  bake-oflSce  was  estimated  by  the  hmdlord,  called  to     1S40. 
support  the  objection  to  the  vote,  at  21.  the  bouse 

Mr.  Hildyard,  against  the  vote,  contended  that  by  the  pubHci^y 
smaller  house  being  parted  with  and  the  bake-office  being  ^^J^^c^Jq^. 
severed  from  the  registered  qualification,  the  value  of  the  prisedmthe 

•    1    I        1  1    .  n      1  .   1     description 

premises  occupied  by  the  voter,  and  m  respect  of  which  on  the  re- 
he  voted  at  the  election,  was  under  10/.  per  annum.  ^^^^' 

1.  As  to  the  bake-office:  Although  the  voter  con- 
tinued to  occupy  that  portion  of  the  premises  until  the 
election,  yet,  as  he  was  not  in  point  of  law  registered  for 
it  at  that  time,  it  gave  him  no  title  to  vote  (1).  It  is  con- 
ceded that  he  was  registered  for  it  in  1840 ;  for  the  bake- 
office  being  then  annexed  to  the  house  and  shop,  and 
being  within  the  curtilage,  formed  in  law  part  of  the  house, 
and  was  comprised  in  the  description  of  the  qualification 
on  the  register.  If  the  connexion  between  the  house  and 
bake-office  had  been  broken  before  the  registration,  as  it 
was  after,  the  bake-office  must  have  been  separately  de* 
scribed,  and  would  not  have  been  included  in  the  descrip- 
tion "  house  and  shop.''  At  the  registration  the  descrip- 
tion ^'  house  and  shop"  comprised  the  bake-office,  but  it 
did  not  after  the  month  of  December ;  and  the  severing 
the  connexion,  or  breaking  the  curtilage,  was  therefore 
the  same  in  effisct  as  if  the  voter  was  not  registered  for  it. 
[Mr.  Crippt. — Do  you  mean,  that  no  building  of  any  de- 
scription, however  necessary  to  the  enjoyment  of  the  house, 
though  detached  from  it,  nor  that  a  garden  such  as  is 
frequently  annexed  to  a  house  in  a  town,  could,  under 
any  circumstances,  be  comprised  within  the  description 
^'  house,"  inserted  in  a  register  of  voters  ?]  It  is  not 
necessary  to  carry  the  argument  to  that  extent.  A  build- 
ing, though  detached,  may  from  its  nature  be  appurtenant 
to  the  house,  as  may  a  small  garden,  and  either,  therefore, 
would  be  comprised  in  the  term  "  house."    But|  in  this 

(1)  2  Will.  IV.  c  45,  ».*i7. 
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184fi*  case,  the  bake-office  cannot  be  regarded  as  a  mere  appur- 
tenance to  the  house ;  the  shop  would  rather  be  appurte- 
nant to  the  bake-ofBce.  The  value  of  the  bake-office  is 
more  than  one-fifth  of  that  of  the  house  and  shop ;  it  is 
too  important,  from  that  and  other  circumstances,  to  be 
considered  as  a  mere  appurtenance.  Moreover,  the  voter 
could  not  be  registered  for  the  bake*office  as  well  as  the 
house  and  shop  at  the  same  time,  as  that  would  not  con- 
sbt  with  the  words  of  the  27 th  section  of  the  Reform  Act. 
A  person  may  be  registered  for  a  house,  warehouse,  count- 
ing-house, or  other  building,  that  is,  for  any  of  those 
tenements,  but  not  two  or  more  of  them  together.  This 
has  been  expressly  decided  in  Sweetmaris  ea«^(l).  An 
outbuilding  may  be  joined  to  a  house  to  increase  its  value, 
either  expressly,  or  tacitly,  if  it  be  within  the  curtilage. 
But  in  the  present  case,  the  bake-office  is  separated  in 
the  most  unequivocal  manner  from  the  house,  by  a  public 
way  lying  between  them. 

2.  As  to  the  smaller  house :  The  internal  communica* 
tion  between  the  two  houses,  existing  at  the  registration 
of  1840,  prevented  their  being  in  anywise  considered  as 
two  houses,  and  therefore  the  description  ^^  house  and 
shop"  in  the  register  comprised  the  smaller  house.  When- 
ever two  houses  are  connected  by  an  internal  communica- 
tion, they  form  in  law  but  one  house,  and  each  is  but  a 
part  of  the  whole.  The  necessary  presumption  is,  there- 
fore, that  the  two  houses  were  included  in  the  description 
in  the  register.  At  the  registration,  the  annual  value  of 
the  qualification,  for  which  the  voter  was  registered,  was 
suificient ;  but  by  his  parting  with  the  smaller  house  in 
the  following  December,  that  value  was  reduced  to  9/.  14#., 
and  if  from  that  the  annual  value  of  the  bake-ofiice  be 
taken,  the  insufiiciency  of  the  residue  of  the  qualification! 
viz.  the  house  and  shop,  is  abundantly  clear. 

(1)  Ale.  R.  C.  27. 
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Mr.  Cockburn,  in  support  of  the  vote.-~l.  The  bake*  1840. 
office  must  be  considered  as  being  appurtenant  to  the 
house.  It  was  let  with  it,  and  has  for  years  been  used 
with  it,  and  essentially  belongs  to  it  for  the  purposes  of 
the  shop.  It  is  an  appurtenance  in  its  proper  sense. 
This  circumstance  distinguishes  the  present  case  from 
Sweetman's  case,  where  it  did  not  appear  that  the  count- 
ing-house and  stores  were  in  the  same  take  or  were  ever 
united ;  the  one  could  not,  therefore,  be  considered  ap« 
purtenant  to  the  other.  The  bake-office  is  an  accessory 
to  the  house  and  shop ;  the  accidental  fact  of  the  means 
of  communication  between  being  covered  or  not,  cannot 
alter  that  relation.  The  value  of  the  bake-office  cannot, 
therefore,  be  subtracted  from  that  of  the  house  and  shop. 

2.  Then  as  to  the  smaller  house :  The  objection  should 
have  been  taken  at  the  registration.  The  smaller  house 
was  not  comprised  in  the  description  of  the  qualification 
on  the  register ;  for,  notwithstanding  the  internal  commu- 
nication between  the  two  houses,  they  did  not  by  any 
means  necessarily  constitute  one  house.  The  criterion 
for  determining  whether  one  building,  the  several  parts 
of  which  are  occupied  or  tenanted  by  different  persons, 
including  the  owner,  is  one  house,  or  several  houses,  is 
the  control  of  the  outer  door.  The  sole  control  of  the 
outer  door  by  the  owner,  or  the  common  control  of  it  by 
all  the  inmates,  determines  whether  the  several  parts  of 
the  building  are  separate  houses,  or  whether  they  form 
only  one  house.  This  is  the  principle  applied  in  burglary. 
Chambers  in  the  inns  of  court  are,  legally,  separate  houses. 
Now,  in  this  case,  the  control  of  the  outer  door  of  the 
smaller  house  was  not  in  the  voter,  but  in  the  lodger,  or 
subtenant,  who  occupied  it  for  the  time  being.  If  a  bur- 
glary had  been  committed  in  it,  it  would  have  been  laid  in 
the  indictment  as  the  house  of  the  lodger.  This  being 
so,  the  presumption  is  directly  the  reverse  of  that  stated^ 
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184£.  and  the  smaller  house  cannot  be  supposed  to  have  been 
comprised  in  the  description  of  the  qualification  in  the 
register.  If  that  be  so,  then  the  deficiency  in  the  value 
of  that  qualification  should  have  been  taken  before  the 
revising  barrister,  as  it  existed,  if  at  all,  at  that  time,  and 
has  not  arisen  since  the  registration.  But  assuming  the 
smaller  house  to  be  comprised  in  the  registered  qualifica- 
tion, it  is  by  no  means  shown  that  the  separation  of  the 
two  houses  took  place  after  the  registration.  It  lay  on 
the  other  side  to  show  distinctly  and  beyond  doubt  that  it 
did,  but  they  have  failed  to  do  so.  The  inference  is, 
therefore,  that  it  took  place  before  the  registration ;  if  so, 
the  objection  again  should  have  been  taken  before  the 
revising  barrister. 

After  deliberation,  the  Committee  resolved  that  the 
vote  was  a  good  vote. 


Aprim  THOMAS  PILKINGTON'S  CASE. 

and  24. 

When  ihe       The  voter  was  registered  for  ^*  Saw*mill  and  Land,^'  and 

voter,  one  of 

several  part-  was  objected  to  ou  the  ground  of  having  parted  with  his 
r^tered  qualification  between  the  registration  and  the  election. 
for  his  share  jj  appeared  that,  by  certain  articles  of  co-partnership  of 
held  by  the'  4th  March,  1835,  between  Stone  of  the  1st  part,  Thomas 
joiDU^"8  Pilkington,  the  voter,  of  the  2nd  part,  Pryce  of  the  Srd 
J^M«Wp  P*"^*'  Shorrock  of  the  4th  part,  and  Hopwood,  jun.  of  the 
P^i^y*  5th  part,  it  was  recited,  that  the  said  several  parties  had 
partner!  co-  agreed  to  enter  into  partnership,  under  the  firm  of  ''  The 
tbat'uiey  Blackburn  Saw  Mill  Company,"  in  the  manner,  and  sub- 
would  ^t  JQ^t;  iQ  Ihe  provisions,  thereinafter  mentioned ;  and  that, 
shares  with-  on  the  7th  Janusry  then  last  past,  Hopwood  senior  had 
sent  of  the*  demised  to  the  several  parties,  their  executors,  adminis- 
^mmittM  ^f  A^^B^  ^"^  assigns,  a  piece  of  ground,  measuring  one 
held  that  an  acre,  at  Blackbum,  on  which  was  a  saw-mill,  and  other 

asstgnment 

^the  Toter  buildings,  for  the  purpose  of  carrying  on  the  business  of 
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the  co-partnership.     The  deed  then  contained  mutual     184S. 
covenants  by  the  parties  to  enter  into  the  partnership  in  of  all  his 
equal  shares,  to  carry  on  the  business  of  the  saw-mill  on  [qJI^^ 
the  premises  in  question^  and  that  the  partnership  should  ^^e  partner- 
contmue  for  seven  years  from  the  date  of  the  articles,  pertymade 
Amongst  other  things,  it  was  also  covenanted,  '*  that  none  consent  crf^ 
of  the  said  parties  should,  during  the  co-partnership,  as-  ^  <»-part. 
sign,  make  over,  or  pledge,  or  in  anywise  dispose  of  his  between  the 
part  or  share  of  and  in  the  said  co-partnership  concern,  ^[^^"elec-^'^ 
or  of  and  in  the  said  joint  stock,  or  any  part  thereof,  to  j^^^^^^^^i,"^* 
any  person  or  persons  whomsoever,  without  the  consent  of  his  right 
of  the  others  of  them  first  had  in  writing  under  their 
hands.''    Hopwood,  junior,  one  of  the  partners,  acted  as 
secretary  to  the  partnership,  the  affiurs  of  which  appeared 
to  be  under  the  control  of  the  partners,  who  at  certain 
intervals  assembled  to  consult  about  its  affairs.     In  18S8, 
Pryce,  another  of  the  partners,  became  insolvent,  and  his 
share  was  sold  by  public  auction  by  order  of  his  assignees, 
and  Duckworth  became  the  purchaser  of  it.    In  the  books 
of  the  partnership,  Duckworth's  name  appeared  from 
that  time.     But  no  consent,  in  writing,  or  otherwise,  had 
been  given  by  the  other  partners  to  Pryce's  share  being 
sold  or  assigned. 

On  the  2nd  of  November,  1840,  the  voter,  by  deed,  in 
consideration  of  100/.,  assigned  his  undivided  one-fifth 
part  or  share  of  and  in  all  that  the  said  plot  of  ground, 
saw-mill,  buildings,  and  premises,  to  his  father,  Thomas 
Pilkington,  his  executors,  administrators,  and  assigns,  for 
the  residue  of  said  term.  No  consent  was  obtained  from 
the  other  partners,  previously  to  this  assignment;  but 
after  its  execution,  Pilkington,  the  father,  attended  the 
meetings  of  the  partners;  his  presence  was  never  objected 
to;  and  he  took  part  in  the  discussions  about  the  affairs  as 
one  of  the  partners.  On  one  occasion  this  happened 
when  a  meeting  took  place  to  consult  upon  the  propriety 
of  disposing  of  the  concern.    Hopwood  stated,  that  Pil* 
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184S.  kingtoDi  the  father,  was  regarded  in  the  light  of  repre- 
senting his  son,  but  that  the  son  had  not  attended  since 
the  Snd  of  November,  1840.  No  alteration  was  made  in 
the  books,  and  the  share  of  profits  due  to  the  voter  was 
carried  to  his  account. 

Mr.  Hildyard. — In  support  of  the  vote,  contended  that 
the  deed  of  assignment  was  waste  paper,  being  made  in 
direct  violation  of  the  voter's  covenant  with  his  partners. 
The  evidence,  that  their  consent  was  not  given,  is  uncon- 
tradicted. No  interest  passed  by  the  deed,  and  it  was 
simply  void. 

Mr.  Pollocky  against  the  vote. — By  the  deed  under  seal 
of  the  2nd  November,  1840,  the  voter  divested  himself  of 
all  interest  in  the  partnership  concerns.  At  a  meeting, 
held  to  discuss  the  propriety  of  disposing  of  the  concern^ 
the  father  attended,  and  took  a  part  in  the  discussion, 
without  being  objected  to.  The  question  is  not,  whether 
the  father  had,  by  the  interest  he  took  under  the  deed  of 
assignment,  a  right  to  be  registered  for  the  qualification 
formerly  possessed  by  his  son,  but,  whether  the  son  did 
not,  by  that  deed,  divest  himself  entirely  of  all  interest  in 
the  partnership  property,  and  consequently  of  his  right 
and  title  to  vote.  The  argument  of  the  other  side  goes  to 
this  length,  that,  if  a  person  covenants  not  to  do  an  act, 
and  yet  does  it,  the  Committee  are  to  find  that  he  did 
not  do  it.  The  assignment  is  a  breach  of  covenant, 
doubtless,  and  an  action  might  be  grounded  on  it.  [Mr* 
Cripps.  One  partner  cannot  sue  another.]  At  least  such 
a  breach  of  covenant  is  ground  for  a  complaint  in  equity. 
The  father  being  allowed  to  attend  the  meeting  of  the 
partners  and  to  take  a  part  in  their  discussion,  without 
being  objected  to,  was  a  dispensation  of  the  covenant  on 
the  part  of  the  other  partners.  But  the  argument  against 
the  vote  need  not  be  carried  so  far,  since,  without  such 
dispensation,  the  assignment  operated  as  against  the  voter 
to  divest  him  of  all  interest  in  the  partnership  property* 
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The  assignment  took  from  him  his  equitable  as  well  as     184@. 
legal  interest.    What  interest  the  father  took  with  refer- 
ence to  the  other  partners  is  immaterial. 

The  Committee^  after  deliberation^  resolved  that  the 
vote  was  a  good  vote. 

In  this  case,  in  support  of  the  objection  to  the  vote,  Leo-  A  witDess 
nard  Wilkinson  was  called  to  prove  the  execution  of  a  deed  ^^  jq 
of  assignment,  being  the  attesting  witness.    It  appeared  ^f^^"j^^ 
from  his  evidence  on  the  voire  dire^  that  he  had  been  in  dnriog  the 
the  committee  room  during  the  progress  of  the  case,  and  ingg,  and 
whilst  witnesses  were  under  examination,  but  before  he  u**,^^^. 
was  served  with  the  Speaker's  warrant,  and  before  he  had  edWtohim- 

self  sum- 

any  intimation  or  expectation  that  he  should  be  so  served,  moned  as  a 
From  the  time  he  received  the  Speaker's  warrant,  he  had  JJom^wiiich 
not  been  in  the  room.     He  also  stated,  that  he  was  not  ttmebcab- 

'  stained  from 

interested  in  the  result  of  the  inquiry ;  that  he  lived  in  going  into 
the  town  of  Blackburn;  and  that  he  was  in  London  on  mitteeroom. 
private  business  of  his  own,  and  had  visited  the  Committee  ^'be^eM-^ 
room  from  motives  of  curiosity.  mined. 

Mr.  Hildyard  objected  to  his  being  sworn,  as  incom- 
petent, from  having  violated  the  general  order  of  the 
Committee,  affixed  on  the  Committee  room  door.    In  the 
*  Weymouth  case  during  the  present  session  the  general 
Order  was  adhered  to  without  exception. 

Mr.  Pollock. — At  nisi  prius,  witnesses  are  ordered  out 
of  Court  during  that  cause  only  in  which  they  are  sub- 
poenaed to  give  evidence.  In  a  scrutiny  before  an  Elec- 
tion Committee,  each  case  is  to  be  regarded  in  the  light 
of  a  separate  case.  All  that  is  required  by  the  general 
order  of  the  Committee,  therefore,  is,  that  a  witness 
should  not  be  allowed  to  continue  in  the  Committee  room 
during  the  investigation  of  the  case  in  which  he  is  a  wit- 
ness. It  would  be  useless  to  exclude  him  during  inquiries 
in  which  his  testimony  is  not  required.    That  the  witness 
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1840.  was  in  the  room  before  PUkingioris  ease  was  called  on, 
must  be  admitted  from  his  own  statement,  but  he  was  not 
in  the  room  whilst  that  case  was  under  investigation^  nor 
even  upon  the  day  on  which  it  was  heard. 

Mr.  Pollock   was  stopped   by  the  Committee,  who 
called  on 

Mr.  Hildyard. — The  cases  are  old  and  clear,  that  the 
evidence  of  witnesses  remaining  in  the  Committee  room 
after  notice  given  to  exclude  them,  cannot  be  received. 
Cardigan  (1),  Nottingham  (2),  Woreesier(3)f  and  Ayles* 
burtf(4f)  eases.  In  the  last  case,  the  circumstances  under 
which  the  evidence  of  one  Moore  was  excluded  were 
precisely  similar  to  the  present.  In  the  same  case,  one 
Peck  was  declared  to  be  incompetent ;  that  witness  had 
been  in  the  Committee  room  during  the  proceedings  of 
the  Committee  previously  to  receiving  the  Speaker's  war- 
rant, and  his  case  perhaps  is  more  parallel  with  the  pre- 
sent, inasmuch  as  he  was  a  mere  formal  witness.  The 
present  witness  was  not  summoned  until  he  had  been 
some  days  in  the  Committee  room;  but,  as  he  is  the 
attesting  witness  to  a  deed,  an  essential  part  of  the  case 
in  support  of  which  he  is  called,  the  parties  summoning 
him  roust  have  been  aware  that  he  was  a  necessary  wit- 
ness, at  least  six  days  before  the  sitting  of  the  Committee,  * 
and  they  should  have  taken  care  to  exclude  him  from  the 
Committee  room.  If  the  evidence  of  this  witness  is  allowed 
to  be  taken,  there  will  be  no  security  in  future  for  the  pro- 
per observance  of  the  order  of  exclusion.  All  that  will 
be  necessary  for  parties  desirous  of  evading  that  order 
will  be  to  collude  with  the  agent  of  the  side  they  are 
desirous  of  supporting,  to  postpone  serving  them  with  the 
chairman's  order,  until  they  shall  have  had  an  opportunity 
of  visiting  the  Committee  room.     Then,  the  strongest 

(1)  3  Ld.  Glenb.  226.  (2)  1  Peck.  88. 

(8)  1  Ld.  Glenb.  266.  (4)  2  Peck.  263. 
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temptatioiii  and  the  easiest  means,  will  be  presented  to     184@. 
fraudulent  witnesses  and  agents,  of  violating  one  of  the 
most  useful  rules  in  judicial  inquiries. 

Mr.  Pollock. — In  all  the  cases  cited  against  the  admis- 
sion of  the  evidence  of  this  witness,  the  witnesses  were  to 
speak  to  facts.  The  present  witness  is  strictly  a  formal 
witness,  and  one  of  necessity.  Nor  in  any  of  those  cases 
does  it  appear,  that  the  witnesses  rejected  had  been  pre- 
sent during  that  portion  only  of  the  proceedings  in  which 
their  evidence  was  not  required.  It  is  this  which  distin- 
guishes those  cases  from  the  present. 

The  Committee  allowed  the  examination  of  the  witness 
to  proceed. 

WILLIAM  ROBINSON'S  CASE. 

The  objection  to  this  voter  was  that  he  had  quitted  the  Where  the 

voter  ce&sed 

house  for  which  he  was  registered,  in  May,  1841,  between  to  reside  in 
the  registration  and  the  election.    The  facts  were  as  fol-  forwhSfhe 

lows: —  was  regis- 

tered, be- 

The  voter  married  in  May,  1841.    For  two  or  three  twcenthe 
years  before  his  marriage,  he  resided  in  and  occupied  the  ^^"deci^'^ 
house,  for  which  he  was  registered,  as  tenant,  his  mother  J?^°(jq^L 
and  father  whom  he  entirely  supported,  living  with  him.  his  tenancy 
All  the  furniture  in  the  house  was  his ;  there  was  also  an  pay  rates 
organ  in  the  house  belonging  to  him.    The  voter  was  a  ^^a^wed 
musician  by  profession,  and  the  organist  at  his  parish  ^  <'ather 
church.    On  the  door  of  the  house  was  a  brass  plate  whom  he 
engraved  with  his  name  and  profession.     Upon  his  mar-  toWe^nlt, 
riage  he  ceased  to  reside  in  the  house,  but  his  tenancy  JheJ^J^y^J 
remained  uninterrupted,   and  he  continued  to  pay  the  rai  articles 

%  1.  Ai  1.  rr  m  •     of  furniture, 

rates  and  taxes  at  the  tmie  of  the  election.    Upon  his  and  kept  a 
quitting  the  house,  his  father  and  mother  continued  to  o^e^dwr, 

with  his 
name  and  profession,  and  furniture  in  a  spare  bed-room,  which  his  brother  occupied  on  a 
visit  to  his  father  and  mother,  the  Committee  held  Uie  vole  good. 
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184S.  reside  in  itj  he  continuing  to  support  them,  and  paying 
all  the  expenses  attending  the  house  and  their  main- 
tenance. No  servant  was  kept.  He  also  left  in  the  house 
various  articles  of  furniture  required  by  his  father  and 
mother,  together  with  that  of  a  spare  bed  room.  The 
organ  also  remained,  and  the  brass  plate  on  the  door. 
On  the  occasion  of  his  wife  being  confined,  which  took 
place  after  the  election,  the  voter  slept  for  several  nights 
at  the  house  in  question  in  the  spare  bed  room.  The 
same  room  had  also  been  occupied  by  his  brother  between 
May  and  the  election,  on  his  paying  a  visit  to  his  father 
and  mother.  The  voter  went  backwards  and  forwards 
frequently  to  the  house  to  see  his  father  and  mother,  and 
sometimes  to  practise  on  the  organ. 

Mr.  Pollock  against  the  vote. — The  voter  at  the  regis- 
tration in  1840  resided  in  the  house  in  question ;  before 
the  election  he  went  to  live  in  another  house.  He  may 
be  tenant  of  both  houses,  but  the  question  is,  which  does 
he  occupy  ?  The  one  he  removed  to  is  the  one  he  occu- 
pied at  the  election,  for  he,  his  wife,  and  family  resided 
there.  There  is  not  sufficient  evidence  of  the  voter  having 
a  constructive  occupation  of  the  house  on  the  register.  It 
does  not  appear  that  his  father  and  mother  were  there  to 
take  care  of  it  for  him.  Their  occupation  was  not  his 
occupation.  He  paid  the  rent,  and  the  rates  and  taxes ; 
that  makes  him  tenant,  but  not  occupier.  He  paid  other 
expenses  attending  the  house;  those  expenses  were  either 
what  he  was  liable  to  as  tenant,  or  they  were  acts  of  charity 
to  his  father  and  mother.  The  occasional  sleeping,  the 
continuance  of  the  organ,  and  of  the  brass  plate,  cannot  be 
said  to  amount  to  an  occupation.  Mere  tenancy  is  not 
sufficient;  tenancy  or  ownership  is  a  requisite,  but  occu- 
pation must  accompany  them  (1). 

(1)  Rogers  on  Elections,  page  180. 
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Mr.  Kinglaie,  in  support  of  vote,  was  stopped  by  the      1842. 
Committee,  who  decided  the  vote  to  be  a  good  vote. 

EDWARD  SALISBURY'S  CASE.  ^pri/26. 

The  voter  was  objected  to  on  the  ground  of  having  lost  where  the 
his  quaUfication  between  the  registration  and  the  election.  JJ^^eotitkd 
The  name  of  Edward  SaHsbury  appeared  but  once  on  *^^J^8i»- 
the  register  of  1840,  and  his  qualification  was  described,  bouse  in  M. 
•'  House,  William  Henry  Street."    It  appeared  also,  that  ^aTJ;?''^ 
the  voter  never  occupied  a  house  in  that  street,  but  that  J^f^u*'^ 
he  occupied  a  house  in  Montague  Street  at  the  time  of  the  name 

*•  A.  B  ** 

and  some  years  before  the  registration  of  1840,  and  for  appeared 

which  he  was  legally  entitled  to  be  registered  in  that  year.  H  l^J^^. 

Is  was  also  shown  that,  in  December,  1840,  he  quitted  his  gister.for  a 
,  *  house  m 

house  in  Montague  Street,  and  went  to  reside  elsewhere,    w.  H. 

Mr.  Pollock^  against  the  vote,  contended,  that  the  de-  where' the 
scription  of  the  situation  of  the  voter's  qualification  was  *****'  ^*f 

*^  ^  ^     no  qualin- 

simply  erroneous,  and  that  it  must  be  taken  to  mean  his  cation,  the 
house  in  Montague  Street;  and  as  it  was  proved  that  he  held  that  his 
had  never  occupied  any  house  or  premises  corresponding  2ouse°m**" 
with  the  description  of  the  qualification  in  the  register  in  W-  Street, 

between  the 

WilUam  Henry  Street,  it  must  be  assumed  that  he  polled  registration 
at  the  election  for  his  house  in  Montague  Street.     And  ei°ction  did 
it  being  shown  that  he  quitted  that  house,  after  the  regis-  not  enable 
tration  of  1840,  and  before  the  election,  his  vote  given  in  strike  his 
respect  of  that  house  must  be  disallowed.  pon. 

Mr.  Hildyardy  in  support  of  the  vote. — It  is  agreed 
that  Edward  Salisbury,  who  occupied  a  house  in  Mon- 
tague Street,  never  occupied  a  house,  or  any  premises 
conferring  a  qualification  as  a  voter,  in  William  Henry 
Street ;  but  then  it  is  said,  that  the  description  of  the  situ- 
ation of  his  house  is  a  mere  mistake,  and  is  to  be  treated  as 
such.     There  is,  however,  no  evidence  to  show,  that  some 

VOL.  I. — B.  A.  E.  C.  Z 
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IM2.  other  Edward  Salisbury  did  not  occupy  a  house  in  Wil- 
liam Henry  Street,  and  was  not  registered  for  it,  and  that 
such  Edward  Salisbury  is  not  the  Edward  Salisbury  on 
the  poll.  No  proof  whatever  has  been  given,  that  the 
Edward  Salisbury  on  the  register  for  a  house  in  William 
Henry  Street,  and  on  the  poll,  is  the  Edward  Salisbury 
who  quitted  his  house  in  Montague  Street  The  identity 
of  the  persons  being  wanting,  which  might  be  so  easQy 
proved,  is  an  answer  to  the  objection  to  this  vote.  If, 
however,  that  identity  be  assumed,  then  the  objection 
must  fail,  as  there  is  no  objection,  amongst  those  deli- 
vered in  by  the  petitioner,  that  will  apply  to  the  case. 
Every  one  of  those  objections  against  the  vote  of  Edward 
Salisbury,  and  out  of  which  the  petitioner  cannot  now 
travel,  applies  to  his  registered  qualification  in  **  William 
Henry  Street."  The  argument  on  the  other  side  concedes 
that,  at  the  registration  of  1840,  the  voter  had  no  qualifi- 
cation in  that  street,  and  all  the  objections  apply  to  a 
change  or  loss  of  qualification,  in  that  street,  between  the 
registration  and  the  election.  No  such  change,  or  loss, 
can  have  taken  place ;  as  that  would  necessarily  imply, 
against  the  evidence  before  the  Committee,  that  the  voter 
had  a  qualification  in  William  Henry  Street.  Moreover^ 
the  objection  is  a  registration  objection,  and  consequently 
cannot  now  be  gone  into^  as  the  Committee  will  not  open 
the  register.  By  the  mode  of  proceeding  pointed  out  by 
the  50th  section  of  the  Reform  Act,  this  objection  could 
have  been  taken,  and  must,  if  valid,  have  succeeded  at 
the  registration,  as  the  real  defect  in  the  vote  existed  at 
that  time.  This  therefore  renders  it  impossible  for  the 
Committee  now  to  entertain  the  objection. 

After  deliberation,  the  Committee  decided  the  vote  to 
be  a  good  vote. 
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WILLIAM  CLARK'S  CASE. 


April  26. 

The  voter   was   registered   for   a  **  House,    Darwin  where  a 
Street;"  he  was  objected  to  on  the  ground  of  having  J^J^J^J^^ 
quitted  the  premises,  for  which  he  was  registered,  between  feside  |q  a 
the  registration  and  the  election.  May,  1839, 

The  voter  hired  the  house  in  question  of  Messrs.  fam^y'^cJ"? 
Fielding,  and  occupied  it  several  years  as  their  tenant  ^iQ^ingto 
In  May,  1839,  he  went  to  live  at  a  farm  out  of  the  till  Mid- 
borough,  his  wife  and  family  remaining  in  the  house  till  isTo^ben 
Midsummer,   1840,  when   they  followed   him,  with  the  J^^{|^^ 
greatest  part  of  the  furniture,  leaving,  however,  some  ofthefurni- 
articles  behind  them  in  the  bouse.    In  November,  184A,  did  not  give 
the  voter  delivered  up  the  key  to  Messrs.  Fielding,  who,  s£if Su  No- 
in  the  following  month,  put  a  distress  in  the  house  for  |^«»be'  ^ol- 
the  rent  due  up  to  November,  and  seized  the  furniture  shortly  after 
left  in  the  house,  and  sold  it  to  satisfy  the  rent.  landlords 

Mr.  Cockbum  against  the  vote.— That  the  objection  o^'j^^"^. 
taken  to  the  vote  may  apply,  it  is  necessary  that  the  voter  °'>ture  left 
had  such  an  occupation  of  the  house  in  question  on  the  arrear  up  to 
31st  of  July,  1840,  as  entitled  him  to  be  registered  at  the  JJ^Co^' 
following  registration.  And  that  is  the  sole  question  for  ?***^,^*^ 
consideration,  as  the  evidence  of  his  ceasing  to  have  any  an  occupa- 
thing  to  do  with  the  house  after  November,  1840,  is  con-  house  en- 

Former  Committees  have  held  that  the  mere  incidents  tered  m 
of  tenancy  were  sufficient  to  confer  the  right  to  vote,  if  the 
voter  retained  possession  of  the  premises,  though  he  did 
not  actually  occupy  them:  WiUiam  MiUigarCs  case(\)y 
before  the  Ripon  Committee,  where  there  was  no  personal 
occupation,  and  no  furniture  or  goods  even  left  on  the 
premises,  the  voter  merely  keeping  possession  of  the  key. 
The  Weymouth  Committee  of  the  present  session 
adopted  a  somewhat  stricter  interpretation  of  the  word 

(1)  F.&F.87. 

z2 
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184-2.  "occupy/'  and  decided,  that  the  mere  right  to  occupy 
was  not  8ufficient(l).  But,  in  the  present  case,  there  was 
more  than  the  mere  right  to  occupy;  there  was  an  occu- 
pation within  the  meaning  of  Reg.  v.  St.  Mary  Kalen- 
dar{2).  In  that  case  it  was  held,  that  the  pauper  had  a 
sufficient  twelve  months*  occupation  of  a  house  to  gain  a 
settlement,  though,  ten  days  before  the  end  of  that  time, 
he  quitted  it  with  his  family,  locked  up  the  house,  leaving 
only  some  few  things  in  it,  and  offered  the  key  to  the 
landlady,  who  refused  to  take  it  till  the  end  of  the  year. 
That  case  was  stronger  than  the  present,  for  there  was 
no  intention,  on  the  part  of  the  voter,  to  abandon  the 
tenancy,  prior  to  the  31st  July,  1840.  That  was  a  deci- 
sion under  a  particular  statute,  yet  there  was  a  judicial 
interpretation  of  the  word  "  occupy,"  and  that  case  and 
the  present  were  similar  in  the  essential  circumstances. 
It  is  said,  that  the  mere  possession  or  right  to  occupy  is 
not  a  sufficient  occupation  within  the  37th  section  of  the 
Reform  Act^  that  there  must  be  something  besides  the 
mere  naked  walls;  but  it  is  agreed,  that  if  the  voter's 
family,  servants  or  goods,  are  left  in  the  premises,  that 
that  is  a  sufficient  occupation  in  law,  to  satisfy  the  sec- 
tion in  question.  The  intention  of  the  legislature  being  to 
annex  the  franchise  to  property,  though,  in  order  to  dis- 
tinguish occupation  from  possession,  something  more  than 
the  mere  right  to  occupy  is  required,  yet  any  thing  that 
amounts  to  legal  or  constructive  occupation  is  sufficient. 
In  the  last  case  but  one  before  the  Committee,  WiUiam 
Robinson's  (3),  the  occupation  was  by  the  medium  of  a 
person  placed  on  the  premises  by  the  voter,  and  of  some 
articles  of  furniture  left  by  him  there.  In  Reg.  v.  St. 
Mary  Kalendar,  Mr,  Justice  Coleridge  asks,  «  whether, 

(1)  And  see  Kirhy*i  ease,  Wigan,  ante,  p.  140. 

(2)  9  Ad.  &  Eil.  626;  1  Per.  &  Dav.  497. 

(3)  Ante,  p.  335. 
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if  the  tenant  had  gone  away  without  any  animus  rever-  1842. 
tendi,  but  had  left  a  person  on  the  premises,  would  not 
that  have  been  an  occupation,  and  if  so,  may  he  not  oc* 
cupy  in  the  same  way  by  his  goods  ?  "  Now,  in  this  case, 
there  were  goods  left  after  the  Slst  July,  1840 ;  in  addi- 
tion to  which,  the  voter  retained  the  key  of  the  house, 
and  remained  liable  as  tenant.  There  were  the  incidents 
of  tenancy,  and  further,  there  was  an  occupation  by 
goods,  which  is  a  constructive  occupation  for  all  purposes 
in  the  law,  and  entitled  him  therefore  to  be  registered. 

Mr.  Hildyard,  against  the  vote. — In  this  case  the  voter 
ceased  to  occupy,  when  he  left  in  May,  1839;  for  his 
wife's  occupation,  under  the  circumstances,  against  the 
will  of  her  husband,  did  not  amount  to  his  occupation. 
But,  even  if  her  occupation  was  that  of  her  husband,  at 
law,  still  she  left  at  Midsummer,  1840,  and  the  voter's  oc- 
cupation, therefore,  terminated  before  the  31st  July. 
The  voter  did  not  retain  any  occupation  of  the  premises 
by  his  goods  after  that  time;  for  the  goods  which  re- 
mained on  the  premises  were  left  there  to  satisfy  the  rent 
accruing  due,  as  is  evidenced  by  their  being  left  after  the 
key  was  given  up.  To  constitute  an  occupation  by 
goods,  there  must  be  a  contemporaneous  intention  of  oc- 
cupying whilst  the  goods  remain  on  the  premises;  and,  at 
least,  they  must  be  there  for  a  purpose  of  forming  more 
or  less  a  part  of  that  intention.  Here  there  was  no  such 
intention.  If  this  house  had  been  rated  after  Midsummer, 
1840,  the  rating  would  have  been  bad,  as  there  was  no 
occupation.  The  voter  retained,  in  respect  of  the  house, 
the  character  or  relation  of  tenant  merely,  he  was  liable 
for  rent,  but  clearly  not  to  any  charge  as  occupier;  and 
it  is  admitted  that  the  bare  incidents  of  tenancy  are  not 
sufficient  to  confer  a  vote.  Reg.  v.  Si.  Mary  Kalendar, 
was  a  decision  on  a  statute,  differing  in  its  objects  and 
language  from  the  Reform  Act.     Under  that  statute,  it 
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1842.  has  been  held,  that  the  under-letting  of  a  part  of  a  house 
did  not  interrupt  the  occupation  of  the  whole  of  it  by  the 
tenant,  so  as  to  prevent  his  gaining  a  settlement  (1);  but  it 
cannot  be  admitted  that  an  under-letting  would  be  consis- 
tent with  the  occupation  required  by  the  Reform  Act. 
The  remarks  attributed  to  the  Judges  in  Reg.  y.  St.  Mary 
Kalendar  are  mere  obiter  dicta,  and  are  not  to  be  con- 
sidered as  deciding  the  question,  what  constitutes  occu- 
pation, or  the  contrary. 

The  Committee,  after  deliberation,  decided  that  the 
vote  was  a  bad  vote. 

Other  votes  were  struck  off  in  the  course  of  the  scru- 
tiny, by  both  sides,  when  the  sitting  member,  still  being 
in  a  majority,  the  petitioner  abandoned  any  further  pro- 
secution of  the  petition;  and  the  Committee  resolved, 
jiprii  27.  *'  That  John  Hornby,  Esq.  was  duly  elected  a  burgess 
to  serve  in  this  present  parliament  for  the  borough  of 
Blackburn."  (2) 

(1)  See  Ser  V.  LHtckeat,  9  B.  &  C.  176. 

(2)  Mr.  Austin  and  Mr.  Cockburn  being  engaged  before  oiber  Committees 
from  tbe  23rd  to  the  27th  of  April,  Mr.  pollock  appeared  for  the  petitioDera 
from  the  23rd  of  April  till  the  close  of  the  inquiry. 
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CASE    XI. 

LICHFIELD.  1842. 


The  Committee  was  appointed  on  the  21st  day  of  April, 
1842,  and  consisted  of  the  following  gentlemen : 

Edward  Divett,  Esq.,  M.  P.  for  Exeter.— (Chairman.) 

The  Hon.  John  Charles  Dundas,  M.  P.  for  Richmond. 

John  Trotter,  Esq.,  M.  P.  for  West  Surrey. 

William  Marshall,  Esq.,  M.  P.  for  Carlisle. 

The  Hon.  Francis  Scott,  M.  P.  for  Roxburghshire. 

Richard  Montesquieu  Bellew,  Esq.,  M.  P.  for  Louth  County. 

Captain  Robert  Fitzroy,  M.  P.  for  Durham. 
Petitioner^BAchard  Dyott,  Esq. 
Sitting  Member  petitioned  against, — Lord  Alfred  Henry  Paget 

Counsel  for  the  Petitioner — Mr.  Austin,  Q.  C,  Hon.  J.  Talbot,  and 

Mr.  Wilkins. 

Agents — Messrs.  Dyson,  Hall,  and  Parkes. 

Counsel  for  Lord  Alfred  Henry  Paget— Mr.  Hill,  Q.  C,  and 
Mr.  B.  Andrews,  Q.  C. 

Agent^^Mr.  J.  Cole. 

This  was  a  case  of  scrutiny.  The  candidates  at  the 
election  were  Sir  George  Anson^  Lord  Alfred  Henry 
Paget,  and  Captain  Dyott,  the  petitioner.  Sir  George 
Anson  and  Lord  Alfred  Henry  Paget  were  returned. 
The  numbers  on  the  poll  were,  for  Sir  George  Anson, 
381;  for  Lord  Alfred  Henry  Paget,  289;  and  for  Cap- 
tain Dyott,  281. 

By  the  last  determination  of  the  House,  10th  December,  Last  deter- 
1718(1),  "  the  right  of  election  of  citizens  to  serve  in  par-  °>i°»*'°°- 
(1)  19  Journ.  35,36. 
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184S.  liament  for  the  city  of  Lichfield  is  in  the  bailiffs,  magis- 
tratesy  freeholders  of  forty  shillings  per  annum,  and  all 
that  hold  by  burgage-tenure ;  and  in  such  freemen  only  of 
the  said  city  as  are  inroUed,  ps^ying  scot  and  lot  there." 

Jprii22.  The  counsel  for  the  petitioner  first  proposed  to  add  to 
the  poll  of  the  petitioner  the  names  of  seven  persons, 
John  Chidlow,  James  Thacker,  Charles  Hodgkins,  John 
Green,  James  Allen,  Junr.,  George  Smith,  and  Joseph 
Smith,  whose  claims  to  be  registered  as  freemen  had 
been  rejected  by  the  revising  barrister  at  the  registration 
in  1840,  and  who  tendered  their  votes  for  the  petitioner 
at  the  election. 

Of  these  the  case  of  John  Chidlow  was  the  first  that 
was  brought  forward. 

JOHN  CHIDLOW'S  CASE. 

A  freeman.  It  was  proved,  that  Chidlow  sent  in  a  claim  to  the  town- 
the  sfst^"  clerk  to  be  registered  as  a  freeman,  under  the  ancient 
?"'y  *to  *"  right  of  voting  declared  by  the  last  determination  of  the 
right  to  his  House  ;  that  he  appeared  before  the  revising  barrister  in 
and  who  Support  of  his  claim,  which  was  objected  to  by  the  town- 
airt^Jui**  clerk  on  the  ground  that  Chidlow  had  not  been  admitted 
made  due  and  enrolled  as  a  freeman  (under  the  5th  section  of  the 
to  be  ad-  Municipal  Act(l))  in  time  to  be  entitled  to  have  his  name 
MroltedT  inserted  in  the  register ;  and  that  the  revising  barrister 
but  who  was  decided  against  the  claim. 

not  ad-  ^ 

mitted  and  enrolled,  till  after  the  31  st  July,  is  entitled  to  be  registered. 

Where  a  The  witness,  who  gave  evidence  of  these  facts,  was  then 

dilwdiowed    asked,  what  was  the  ground  stated  by  the  revising  bar- 

b;^  the  re-     rfster  for  his  decision? 
vising  bar- 
rister on  a         Mr.  Hill  objected  to  the  question  being  put. 

objection,^^       Mr.  Austin. — It  is  a  well  established  rule  that  the  Com- 

(1)  6&  6  Will.  IV.  c.  76. 
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tnittee  can  entertain  such  grounds  of  objections  only  as     1842. 
were  taken  before  the  revising  barrister  (1).     This  rule  and  the 
was  deliberately  affirmed  by  the  Wigan  Committee  in  the  teod"?^  his 
present  session  (2).     It  is  therefore  proposed,  by  this  evi-  ^f^jj^^^*!? 
dence,  to  show  the  nature  of  the  objection  taken  before  Committee 

.....  is  not  pre- 

the  revising  barrister.  ciaded  from 

Mr.  Hill. — The  object  in  view,  in  seeking  the  admission  fhe°consf^ 
of  this  evidence,  is  to  confine  the  Committee  to  the  consi-  deration  of 

.  .  other 

deration  of  the  objections  taken  before  the  revising  bar-  grounds  of 
rister,  to  the  exclusion  of  all  other  objections.  The  beiSesThat 
authorities,  however,  do  not  go  beyond  this ;  that  where  J^'S^^q  w** 
the  name  is  inserted  or  retained  in  consequence  of  the  the  revising 
decision  of  the  revising  barrister,  any  objection  that  might 
have  been  taken  before  him,  and  was  not  so  taken,  shall 
not  be  entertained  by  the  Committee.  But  the  case  is 
different  where,  as  in  the  present  instance,  the  name  is 
omitted  from  the  register  in  consequence  of  his  decision. 
For,  when  the  objection  brought  against  a  claim  is  over- 
ruled by  the  revising  barrister,  and  the  name  inserted  by 
him  in  the  register,  in  that  case,  other  objections  might 
have  been  taken  before  him,  and  it  is  reasonable,  and  con- 
sistent with  acknowledged  principles,  that  the  party  shall 
not  be  allowed  by  the  Committee  to  raise  points  that  might 
have  been  investigated  before  the  local  tribunal.  But  where 
the  objection  has  been  decided  by  the  revising  barrister  to 
be  a  good  objection,  and  he  has  consequently  omitted  the 
name  from  the  register,  there  is  no  opportunity  afforded 
for  the  statement  or  discussion  of  any  other  objection,  and 
the  same  reason  does  not  apply  as  in  the  former  case  for 
excluding  the  consideration  of  other  objections  before  the 
Committee.  It  is  sufficient  for  the  party  objecting,  to  lay 
before  the  revising  barrister  such  matter  as  shall  lead  to  a 
decision  against  the  claim;  but  if  in  such  a  case  there  were 

(1)  Loclii  case,  Bochester,  K.  &  O.  121. 

(2)  WhysalVs  case,  Wigan,  ante,  p.  179. 
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1843.  other  objections  that  might  have  led  to  the  same  resuk, 
and  were  not  taken  before  the  revising  barrister,  the 
case  being  disposed  of  on  the  first  objection,  and  there 
being  no  need  to  bring  them  forward,  there  is  no  autho- 
rity that  goes  to  the  extent,  that  the  Committee  shall  not 
entertain  these  other  objections.  In  LocKs  caseiW  which 
has  been  cited,  no  objection  at  all  was  made  to  the  claim 
before  the  revising  barrister,  and,  on  the  prima  facie 
proof  of  the  claimant's  title,  his  name  was  inserted  in  the 
list.  So,  likewise,  in  the  case  before  the  Wigan  Com- 
mittee (2),  the  revising  barrister  overruled  the  objection 
that  was  taken,  and  admitted  the  claim.  Those  cases, 
therefore,  evidently  stand  on  a  different  footing  to  the 
present  case,  where  an  objection  not  only  was  made,  but 
prevailed,  and  thus  rendered  it  unnecessary  to  urge  any 
further  objection  before  the  rerising  barrister.  If,  in  such 
a  case,  the  objecting  party  before  the  Committee  were  tied 
down  to  the  particular  ground  taken  before  the  revising 
barrister,  the  consequence  would  be,  that  every  possible 
ground  of  objection  must  be  gone  into  at  the  revision,  lest, 
in  the  event  of  the  case  coming  before  a  Committee  on 
appeal,  the  Committee,  thinking  the  ground  taken  before 
the  revising  barrister  to  be  untenable,  should  be  pre- 
cluded from  entertaining  any  other  objection,  however 
many  there  might  be.  And  the  effect  would  be,  to  render 
the  registration  a  cumbrous  and  unmanageable  piece  of 
machinery  (3). 

The  Committee  decided  that  they  would  not  receive  the 
evidence  (4). 

(1)  Roche9ter,K.BcO.  121. 

(2)  WhysaU's  case,  ante,  ip,\19, 

(3)  The  first  part  of  Mr.  Austin's  argument  in  support  of  the  vote,  poH,  p.  349« 
was,  in  effect,  a  reply  to  this  argument  of  Mr.  Hill. 

(4)  At  a  subsequent  period  of  the  inquiry,  the  Chairman  repeatedly  explained 
the  meaning  of  this  decision  to  be,  that  in  a  case  of  this  kind,  where  the  voter's 
claim  had  been  rejected  by  the  revising  barrister  on  a  preliminary  objection,  the 
Committee  was  not  precluded  from  going  into  the  consideration  of  any  point, 
that  was  *'  prepared  for  discussion  before  (be  revising  barrister." 
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The  following  facts  appeared  in  evidence  before  the     184^. 
Committee  relative  to  thb  case : 

That  the  Company  of  *'  Sadlers,  Glovers,  Wbittaw- 
er8(l),  and  Bridlemakers,**  is  an  anci^it  company  of  the 
city  of  Lichfield,  the  members  of  which,  if  duly  admitted, 
are  freemen  of  the  city,  the  freedom  being  acquired  by 
birth,  or  by  servitude  with  a  freeman  of  the  company.  That 
Chidlow,  by  indentures,  dated  the  16th  July,  1824,  was 
bound  apprentice  to  Holmes,  a  member  of  the  company, 
and  a  freeman  by  birth,  who  was  engaged  in  the  trade  of 
a  coach-maker,  harness-maker,  and  leather-cutter;  that 
Chidlow  was  apprenticed  to  learn  the  art  and  mystery  of 
a  coach-trimmer,  the  trade  of  a  coach-trimmer  being  to 
cut  out  leather  for  making  coaches ;  that  Chidlow  served 
under  the  indentures  for  the  term  of  seven  years ;  that 
Chidlow  was  admitted  a  member  of  the  company  on  the 
Sist  July,  1840,  as  appeared  from  an  entry  in  the  admis- 
sion-book of  the  comi>any,  which  was  produced  by  one  of 
the  wardens  of  the  company ;  that  Chidlow  was  rated  in 
the  poor-rate  of  the  15th  July,  1840,  and  paid  that  rate, 
and  that  no  rate  had  since  been  demanded  of  him  ;  and 
that  he  has  been  resident  in  Lichfield  for  some  years. 

It  further  appeared,  that  Mr.  P.  Dyott,  a  solicitor  at 
Lichfield,  was  employed  to  act  on  behalf  of  John  Lindsay, 
and  other  persons,  (including  Chidlow,  and,  with  the 
exception  of  Thacker,  the  others,  whose  tendered  votes 
were  now  proposed  to  be  added  to  the  poll)  for  the  pur- 
pose of  procuring  their  admission  and  enrolment  as  free- 
men. For  this  purpose,  he  went  with  Lindsay,  on  the 
S8th  of  July,  1840,  to  the  house  of  Mr.  Adie,  the  mayor, 

(1)  "  Whittawarii,  Whittawera .'  SciL  quiacoria  bofrina  §t  equina  Jitrata 
iciinter  albifieant,  ut  nc  fwn  agnoteantur :  Statuta  Wallis,  12  £dw.  I.  I  find 
it  elaewhera  wrilten  ViTEiYTAitOYBBS,  and  interpreted,  iliutartt,  vel  interpolaUfrei 
aUfi  eorii :  Hint.  Ozon.  foU  158."  Blount's  Law  Dictionary.  The  latter  is 
obviously  the  sense  in  which  the  term  must  be  understood  as  part  of  the  appel- 
lation of  the  worthy  Company  of  the  city  of  Lichfield. 
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1843.  whom  they  did  not  find  at  home.  They  then  went  to 
Mr.  Brassing  ton,  the  ex-may  or,  who  acted  as  the  mayor's 
deputy  in  case  of  his  absence,  and  informed  Mr.  Bras- 
sington  of  their  object.  From  thence  they  went  to  Mr. 
Simpson,  the  town-clerk,  and  Mr.  Dyott  made  an  appli- 
cation to  him  to  enroll  Lindsay  and  the  others  for  whom 
Mr.  Dyott  acted.  Mr.  Dyott,  understanding  that  the 
mayor  was  at  his  country  seat,  about  thirty  miles  from 
Lichfield,  wrote  a  letter  to  him,  the  substance  of  which 
was,  '^  that  Lindsay  had  been  admitted  into  his  company, 
and  now  applied  to  the  mayor  to  be  admitted  a  freeman, 
and  hoped  that  the  mayor  would  come  to  Lichfield  on  or 
before  the  31st  of  July,  for  that  purpose.*'  The  mayor 
would  receive  this  letter  early  the  next  day,  the  29th,  and 
might  have  been  in  Lichfield  by  twelve  o'clock  on  that 
day.  On  the  29th,  Mr.  Dyott  had  a  communication  with 
George  Smith,  and,  on  the  30th,  with  Chidlow,  and  the 
others  for  whom  he  acted,  on  the  subject  of  their  admis- 
sion. And  on  the  same  day,  he  agreed  with  the  town- 
clerk  for  a  meeting  at  his  house  on  the  following  day,  and 
made  an  arrangement  with  the  -masters  of  the  several 
companies  to  which  the  parties  belonged,  to  attend  at 
such  meeting,  in  order  that,  being  admitted  into  their 
companies,  they  might  be  ready  by  the  time  the  mayor 
arrived.  No  answer  to  Mr.  Dyott's  letter  was  received 
from  the  mayor  till  the  31st,  when  Mr.  Dyott  received  a 
letter  from  him,  to  the  effect  that  Mr.  Brassington,  the 
ex-mayor,  and  his  deputy,  was  competent  to  act  in  his 
place.  On  the  31st,  Chidlow  and  the  six  other  persons 
whose  tendered  votes  were  now  proposed  to  be  added  to 
the  poll,  attended  at  the  pre-arranged  meeting  at  the  town- 
clerk's  ;  when  each  of  them  made  a  demand  to  be  admitted 
freemen  and  entered  on  the  freemen's  roll,  and  ofiered 
to  pay  the  fees,  and  take  the  oaths,  required  on  admission. 
Their  indentures  were  produced,  and  were  examined  by 
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the  town-clerk  and  the  ex-mayor,  who  was  present  at  the  1842. 
meeting.  They  were  then  informed  by  the  town-clerk, 
that,  with  the  exception  of  Thacker,  they  could  not  be 
put  upon  the  roll,  since  their  claims  had  not  been  examined 
by  the  mayor.  But  Thacker,  and  some  others,  whose 
claims  had  been  examined  and  allowed  by  the  mayor, 
before  he  left  Lichfield,  were  put  upon  the  roU  at  that 
meeting.  Thereupon,  notices  by  Chidlow  were  served, 
one  at  the  mayor's  house,  and  the  other  upon  the  town- 
clerk  ;  the  former  being  a  notice  that  he  was  ready  to  take 
the  oath  on  admission  as  a  freeman  ;  the  latter,  a  notice 
of  claim  to  be  enrolled  on  the  freemen's  roll.  Some  time 
afterwards,  Chidlow  was  duly  admitted  and  enrolled,  and 
his  name  is  now  on  the  freemen's  roll. 

Mr.  Austin^  in  support  of  the  vote. — The  question, 
whether  Chidlow's  claim  was  improperly  rejected,  or,  in 
other  words,  whether  his  name  was  improperly  omitted 
from  the  register  by  the  revising  barrister,  comprises  two 
inquiries;  First,  whether  Chidlow  had  on  the  31st  July, 
1840,  a  right  to  be  admitted  and  enrolled  as  a  freeman ; 
Secondly,  whether  he  used  due  diligence  to  get  himself 
admitted  and  enrolled. 

1.  The  first  of  these  questions  cannot  now  be  enter- 
tained. Chidlow  having  made  claim  before  the  revising 
barrister,  and  his  claim  having  been  objected  to,  it  is  not 
competent  for  the  Committee  to  enter  into  the  considera- 
tion of  any  other  objection  to  his  title  but  that  which  was 
then  taken.  In  LocVs  ca^^(l),  it  was  held,  that,  where 
no  objection  had  been  made  to  a  claim  before  the  revising 
barrister,  the  Committee  could  not  entertain  any  objection 
to  the  vote.  And  in  WhysalFs  c(is€i^\  the  Wigan  Com- 
mittee decided,  that,  a  claim  having  been  objected  to  be- 
fore the  revising  barrister,  no  other  objection  but  that  then 

(1)  Rochetter,  K.  &  0. 121. 

(2)  Wigan,  ante,  p.  179. 
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184£.  taken  could  be  taken  before  the  Committee.  Those  Com- 
mittees, therefore,  considered  the  case  of  a  claimant  ana- 
logous, in  this  respect,  to  that  of  a  person  objected  to. 
And  the  established  construction,  put  on  the  60th  section 
of  the  Reform  Act,  restricting  the  jurisdiction  of  the  Com- 
mittee to  the  questions  raised  before  the  revising  barrister, 
requires  that  thb  analogy  should  be  uniformly  observed. 
It  is  said,  however,  that  in  the  cases  cited,  the  claim  was 
admitted  by  the  revising  barrister,  and  the  claimant's  name 
inserted  in  the  register,  and  a  distinction  is  drawn  between 
this  case,  and  that  where  the  claim  is  disallowed,  and  the 
name  omitted.  But  if  the  jurisdiction  of  the  Committee 
is  excluded,  where  the  claim  is  allowed,  without  objection, 
on  a  prima  facie  case,  is  there  any  reason,  in  principle, 
why  it  should  not  be  equally  excluded  when  the  claim  is 
rejected  under  similar  circumstances?  The  act  of  the 
revising  barrister  in  rejecting,  is  neither  more  nor  less  an 
adjudication,  than  when  he  allows  a  claim.  And  if,  in 
cases  where  the  name  is  inserted  in  the  register  in  conse- 
quence of  his  decision,  the  Committee  is  confined  to  the 
same  grounds  as  were  taken  before  him,  it  would  be  just 
as  much  an  assumption  of  an  original  instead  of  an  appel* 
late  jurisdiction,  if  they  entered  into  any  other  grounds, 
when  the  name  has  been  omitted  by  him.  In  the  present 
case,  the  title  to  be  put  upon  the  roll  must  be  taken  for 
granted,  because  it  was  never  in  issue  before  the  revising 
barrister.  The  foundation  of  an  original  decision  of  the 
inferior  court  being  wanting,  there  can  be  no  appeal  to 
the  Committee  on  that  point.  It  appears  from  the  evi- 
dence, that  the  want  of  due  diligence  on  the  part  of  the 
claimant  in  applying  for  admission,  was  the  only  question 
that  was  in  issue  before  the  revising  barrister.  And, 
therefore,  that  is  only  ground  of  objection,  that  can  now 
be  entertained  by  the  Committee. 
2.  It  has  been  proved  before  you,  that  persons  admitted 
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of  the  Company  of  Saddlers,  &c.,  are  entitled  to  be  ad-  1840. 
mitted  freemen  by  birth  or  servitude  of  the  city  of  Lich- 
field ;  that  Chidlow  was  apprenticed  to  a  freeman  of  that 
company;  served  his  time  under  his  indentures;  was  duly 
admitted  a  member  of  the  company;  is  a  resident  in 
Lichfield ;  was  rated  to  the  poor  rate,  and  had  paid  all 
rates  demanded  from  him,  up  to  the  31st  of  July,  1840. 
He  had  therefore,  on  the  31st  of  July,  1840,  a  dear 
inchoate  right  to  be  admitted  and  enrolled  as  a  freeman. 
And  if  he  had  then  been  admitted  and  enrolled,  he  would, 
on  the  31st  of  July,  1840,  have  been  ^'qualified"  as  a 
^'freeman  enrolled,  paying  scot  and  lot/'  under  the  ancient 
right  of  election  declared  by  the  last  determination  of 
the  house,  "  in  such  manner  as  would  have  entitled  him 
then  to  vote,  if  such  day  were  the  day  of  election"  (1). 
His  name  appears  at  present  on  the  freemen's  roll ;  and 
the  only  question  for  the  consideration  of  the  Committee,  is, 
whether,  under  the  circumstances  of  the  case,  he  was  not 
entitled  to  vote  at  the  election,  although  his  inchoate 
right  was  not  completed  by  admission  on  the  Slst  of  July, 
1840.  His  antecedent  title  being  clear  and  indisputable, 
or,  at  any  rate,  unquestionable  before  this  Committee,  if 
he  made  due  and  diligent  application  for  admission,  the 
negligence  or  misfeazance  of  the  corporate  officer,  whose 
duty  it  was  to  have  admitted  him,  will  not  prejudice  his 
right  of  voting.  In  Austin  v.  Osbarn  (2),  it  was  held  by 
Lord  C.  J.  Parker,  in  the  case  of  an  election  to  a  muni- 
cipal office,  that  where  freemen  had  a  clear  right  to  their 
freedom,  "  if  they  had  done  all  that  was  in  their  power  in 
order  to  be  admitted,  the  tortious  refusal  of  the  mayor  to 
admit  them  did  not  make  their  votes  void,  for  admittance 
is  only  a  ceremony,  introduced  and  used  for  more  order 
and  regularity."  And  in  the  same  way,  with  respect  to 
parliamentary  elections,  it  has  been  repeatedly  decided  by 
(1)  2  WUl.  4,  c  46,  s.  32.  (2)  Comyns'  Rep.  243. 
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184^.  Committees,  that  where  there  is  an  inchoate  right,  and  a 
due  application  for  admission  to  the  proper  officer,  and  a 
wrongful  refusal  or  e^en  negligence  on  his  part  to  com- 
plete the  title  by  admission,  the  vote  will  be  allowed; 
ShrewMbury  ca$e{\\  Sudbury  case(ji\  Derby  case  (3). 
In  Ford's  case,  and  BcmcVs  case  (4),  the  freemen  applied 
to  the  mayor  for  their  admission,  in  the  one  caae  on  the 
Sunday,  and  in  the  other  case  on  the  Saturday  before  the 
election,  which  was  on  die  Monday  :  the  mayor  was  not 
charged  with  misfeasance,  but  with  neghgence  only  in 
omitting  to  hold,  as  they  requested,  a  court  for  the  pur- 
pose of  admitting  them.  In  the  present  case,  the  mayor 
absents  himself  from  Lichfield  during  the  week  imme- 
diately  previous  to  the  Slst  of  July,  and  on  that  day, 
which  since  the  passing  of  the  Reform  Act  may  almost 
be  termed  the  charter-day.  On  the  30th,  the  voter  makes 
application  to  be  admitted;  his  agent  had  already  in* 
formed  the  mayor,  that  his  presence  would  be  required 
in  Lichfield  on  the  3Ist,  for  the  purpose  of  admitting 
freemen ;  and  with  the  notice  given  him,  the  mayor  might 
easily  have  returned,  from  the  distance  of  only  thirty  miles, 
in  time  on  the  8 1st  to  have  completed  the  admission.  He 
does  not  return,  however,  and  does  not  answer  Mr.  Dyott's 
letter  by  return  of  post ;  and,  when  at  last,  on  the  31st,  ajQ 
answer  is  received  from  him,  its  effect  is  such  as  to  con* 
firm  the  parties  in  their  erroneous  impression  that  the 
ex-mayor  was  competent  to  act  in  his  place  in  admitting 
them;  and  under  this  erroneous  impression,  which  the 
town-clerk  does  nothing  to  remove,  they  are  suffered  to 
remain  till  the  meeting  on  the  evening  of  the  Slst,  when 
they  are  for  the  first  time  informed  by  the  town-derk, 
that,  in  consequence  of  the  absence  of  the  mayor,  there  is 
no  one  who  can  admit  them.     But,  although  he  does  not 

(1)  1  Doug.  464.  (2)  2  Doug.  131.  (3)  3  Doug.  287. 

(4)  ChMumpim,  1  Fm.  160, 167. 


LICHFIELD.  S6S 

put  these  persons  on  the  roll,  he  nevertheless  enrols  the  1840. 
names  of  others,  whose  claims,  such  at  least  is  the  pretext, 
had  already  been  examined  by  the  mayor ;  most  of  them, 
if  not  all,  of  the  political  party  of  the  sitting  member ; 
amongst  them,  Thacker,  who  was  at  that  time  supposed 
to  be  of  that  party;  the  town-clerk,  who  enrols  them^ 
being  an  active  partisan,  and  on  the  present  occasion, 
the  agent  of  the  sitting  member. 

The  voter,  therefore,  before  the  Slst  July,  made  due 
application  to  the  proper  municipal  officers,  to  be  admitted 
and  enrolled  as  a  freeman,  and  gave  them  timely  and 
sufficient  notice  of  such  application.  The  mayor,  by 
absenting  himself  at  a  time  when  his  attendance  might 
justly  have  been  expected,  and  was  expressly  requested, 
and,  together  with  the  town-clerk,  by  keeping  the  parties 
in  a  state  of  error  as  to  the  course  to  be  pursued,  pre- 
vented the  voter  from  clothing  his  equitable  title  with  the 
legal  forms  of  admission.  But,  according  to  the  autho- 
rities cited,  his  right  to  vote  ought  not  to  be  prejudiced 
by  the  negligence  or  misconduct  of  the  officer  from  whom 
he  had  a  right  to  demand,  and  did  in  point  of  fact  de- 
mand, the  completion  of  those  legal  forms. 

Mr.  Hill  and  Mr.  Andrews  against  the  vote  (1). 

It  is  unnecessary  to  repeat  the  discussion  of  the  ques-  ^p^,^^^ 
tion,  whether  in  a  case  of  this  kind  an  objection  not  taken 
before  the  revising  barrister  can  be  entertained  by  the 
Committee,  that  question  having  been  already  raised  in 
the  shape  of  an  objection  to  the  reception  of  evidence  (2)« 
The  Committee,  by  their  decision  upon  that  point,  must 
be  understood  to  have  determined,  that  they  would  not  con* 
sider  themselves  concluded  by  what  took  place  before  the 

(1)  The  argument  was  commenced  by  Mr.  Hill,  bat  was  not  finished  when 
tbt  Committee  adjounwd  on  the  22nd  of  April ;  and  on  the  next  day,  in  conse- 
quence of  the  absence  of  Mr.  Hill  in  the  House  of  Lords,  it  was  continued  by 
Mr.  Andrews. 

(3)  Ante,  p.  844. 

A  a2 
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184£.  revising  barrister;  that  they  are  not  confined  to  the 
ground  of  due  diligence  in  applying  for  admission,  which 
was  that  then  taken ;  but  are  at  liberty  to  enter  into  the 
general  consideration  of  the  antecedent  title  of  this  per- 
son to  be  admitted  and  enrolled  as  a  freeman,  and  conse- 
quently to  be  registered  and  to  vote. 

Was  then  Chidlow  entitled,  on  the  31st  of  July,  1840, 
to  have  his  name  inserted  in  the  freemen's  roll?  The 
foundation  of  his  title  must  depend  upon  his  right  to  be 
admitted  into  the  company,  as  a  member  of  which  he 
claims  his  freedom,  and  the  competency  of  the  company 
to  admit  him.  It  appears  that,  in  the  year  1824,  he  was 
bound  apprentice  to  Holmes,  who  is  a  coach-maker, 
harness-maker,  and  leather-cutter,  and  that  he  was  ap- 
prenticed to  learn  the  trade  of  a  coach-trimmer.  The 
seven  years  of  the  apprenticeship  would  expire  in  18S1, 
and  then,  if  there  were  a  company  authorized  to  admit  a 
coach-trimmer,  he  might  possibly  have  had  a  right  to  be 
admitted  to  the  freedom  of  that  company.  But  the  com- 
pany of  which  he  claims  to  be  a  member  is  the  company 
of  *' saddlers,  glovers,  whittawers,  and  bridle-makers.'' 
Can  it  be  said,  that  the  trade  of  a  coach-trimmer  falls 
within  any  one  of  those  denominations  ?  Will  the  Com- 
mittee assume  that  the  company  is  competent  to  admit 
persons  who  have  served  their  apprenticeship  to  any 
other  trade  than  one  of  those  which  form  part  of  the 
distinctive  appellation  of  the  company  ?  Could  a  baker, 
for  instance,  be  admitted  into  this  company  ?  It  appears 
that  there  are  laws  and  regulations  by  which  the  company 
are  governed.  Why  are  they  not  produced  to  satisfy  the 
Committee  that  the  company  have  the  power  of  admitting 
persons  answering  the  description  of  the  present  claimant. 
There  is  no  evidence  before  you  to  show,  that  they  have 
a  right  to  enlarge  to  this  extent  the  grounds  of  admission* 
One  of  the  principal  objects  of  the  Reform  Act  was  to 
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put  an  end  to  gratuitous  creations  of  freemen.  But,  if  184^. 
the  company  are  to  be  allowed  to  admit  arbitrarily  whom- 
ever they  may  choose,  without  reference  to  an  appren- 
ticeship in  the  craft  prescribed  by  the  constitution  of  the 
company,  they  might  in  the  same  manner  proceed  to 
create  honorary  freemen,  and  thus  defeat  those  objects, 
and  virtually  repeal  the  Act. 

But,  even  if  the  antecedent  right  should  be  considered 
by  the  Committee  as  sufficiently  established,  or,  according 
to  the  argument  on  the  other  side,  is  altogether  to  be  left 
out  of  your  consideration,  and  the  case  is  to  turn  entirely 
upon  the  question  of  due  diligence  in  applying  for  admis- 
sion,  we  would  still  contend  that  the  vote  ought  not  to  be 
allowed.  According  to  the  authorities  cited,  and  in  par- 
ticular the  case  of  Austin  v.  Osborn{l),  the  principle  on 
which  a  freeman,  not  actually  admitted,  but  having  used 
due  diligence  to  get  himself  admitted,  has  been  held  enti- 
tled to  vote,  is  this,  that  admission  is  nothing  more  than  a 
mere  ceremony,  in  the  words  of  Lord  Chief  Justice  Parker, 
*' introduced  and  used  for  more  order  and  regularity,'* 
and  that,  therefore,  its  omission,  not  occasioned  by  any 
default  on  the  part  of  the  voter  himself,  ought  not  to  pre- 
judice his  right  which  is  otherwise  and  substantially  per- 
fect. But  the  law  is  now  altered  in  this  respect,  and  the 
principle  of  those  authorities  is  no  longer  applicable.  By 
the  5th  section  of  the  Municipal  Act(S),  previously  to  the 

(1)  Corny Ds' Rep.  243. 

(2)  5  &  6  Will.  IV.  c.  76»  s.  5,  which  enacts,  "  That  the  town  clerk  of  every 
city  or  borough  shall  on  or  before  the  1st  day  of  December  next,  make  out  a 
list,  to  be  called  the  '  The  Freemen's  Roll/  of  all  persons  who  at  the  time  of 
the  passing  of  this  Act  shall  have  been  admitted  as  burgesses  or  freemen  of 
luch  city  or  borough  ;  and  that  whenever  any  person  shall  hereafter  become 
entitled  to  be  admitted  a  burgess  or  freeman  in  respect  of  birth,  servitude,  or 
marriage,  and  shall  claim  to  be  admitted  accordingly,  the  mayor  of  such  city  or 
borough  shall  examine  into  such  claim,  and  upon  such  claim  being  established 
every  such  person  shall  thereupon  be  admitted  and  enrolled  by  the  town  clerk 
of  tnch  city  or  borough  upon  the  freemen's  roll." 
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1842.  admission  of  a  freeman,  the  mayor  is  to  ''examine  into  his 
'  claim/'  and  when,  upon  such  examination,  the  claim  is 
found  to  be  established,  then,  but  not  till  then,  the  claim- 
ant is  to  be  admitted  and  enrolled  on  the  freemen's  roll* 
At  present,  therefore,  the  admission  is  not,  as  formerly, 
a  mere  ceremony,  but  on  the  contrary  a  grave  and  sub- 
stantial reality;  the  examination  and  allowance  of  the 
claim  by  the  mayor,  being  made  by  the  statute  an  indis- 
pensable part  of  the  title  of  the  freeman,  cannot  be  sup* 
plied  by  whatever  diligence  he  may  exert  in  applying  for 
admission. 

If,  however,  notwithstanding  the  alteration  in  the  law 
effected  by  this  statute,  there  is  still  room  for  recurrence 
to  the  doctrine  of  the  anterior  law,  that  a  due  application 
by  the  claimant  to  the  proper  officer,  and  a  wrongful  re- 
fusal by  him  shall,  as  far  as  the  right  of  voting  is  con- 
cerned, be  considered  as  tantamount  to  an  actual  admission, 
yet,  in  the  present  case,  the  conduct  of  neither  party  has 
been  such  as  to  bring  the  case  within  the  principle  of  the 
rule,  according  to  its  practical  adoption  in  the  cases  that 
have  been  cited.  In  Austin  v.  Osbom  (1),  when  the  per- 
sons who  claimed  to  be  admitted  entered  the  Court  and 
demanded  their  freedom,  tendering  the  usual  fine  paid  for 
admittance,  there  was  a  direct  and  express  refusal  on  the 
part  of  the  mayor  to  admit  them.  Again,  in  the  Derby 
ease  (S),  there  were  no  less  than  four  distinct  demands 
by  the  voters  to  be  admitted  to  their  freedom,  and  as 
many  evasions  or  refusals  on  the  part  of  the  mayor^  and  at 
last  a  direct  and  positive  refusal  to  admit  them.  Upon 
this  case,  Lord  Glenbervie  remarks  (and  the  Committee 
will  have  no  difficulty  in  applying  his  observations  to  the 
present  case),  *•  Some  may  think  I  have  been  too  circum- 
stantial in  giving  a  detail  of  the  evidence  in  this  case,  but 

(1)  Comyns'  Rep.  243.  (2)  3  DongL  287. 
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those  who  are  sufficiently  aware  of  the  nicety  of  the  ques-  184^. 
lion  will  judge  otherwise.  We  must,  I  think,  conclude 
that  the  Committee  considered  every  circumstance  of  the 
claimants'  conduct  in  making  their  different  applications, 
and  every  circumstance  of  partiality  attending  the  repeated 
delays  and  ultimate  refusal  bythe  mayor,  as  necessary,  in 
order  to  compensate  for  the  want  of  legal  propriety  in  the 
kind  of  application  which  was  made.  If  all  those  cir- 
cumstances had  not  concurred,  we  have  no  right  to  infer 
that  the  Committee  would  have  put  those  men  in  as  good 
a  condition,  as  if  their  demand  had  been  strictly  re- 
gular" (1).  So  likewise  in  the  Oakhampton  case  {2)  there 
were  two  several  applications  for  admission  made  to  the 
mayor  personally,  and  to  both  an  express  refusal  by  him. 
It  results  from  these  authorities,  that,  to  satisfy  the 
principle  of  the  rule,  there  must  have  been  not  only,  on 
the  part  of  the  claimant,  all  possible  diligence  in  demand- 
ing admission  of  the  proper  municipal  officer,  but  also  a 
tortious  direct  refusal  on  the  part  of  such  officer.  And 
in  the  same  way,  if  the  claimant  would  put  himself  in  a 
situation  to  obtain  a  mandamus,  a  similar  distinct  demand 
and  direct  refusal  must  be  shown.  But  in  the  present 
case,  so  far  from  Chidlow  having  used  that  due  diligence 
which  the  authorities  require,  he  can  hardly  be  said  to 
have  used  any  diligence  at  all.  His  title  accrued  as  far 
back  as  in  the  month  of  July,  1831,  when  the  term 
of  his  apprenticeship  expired,  but  he  suffers  nine  years 
to  elapse  without  any  endeavour  to  procure  his  admis- 
sion, nor  does  he  take  any  steps  for  that  purpose  till  the 
30th  of  July,  1840,  when  the  communication  takes  place 
with  his  agent  Dyott,  and  by  his  intervention  he  is  then, 
for  the  first  time,  brought  in  contact  with  the  town  clerk. 
But,  under  the  Municipal  Act,  the  mayor  as  well  as  the 

(1)  3  Dougl.  370. 

(2)  Fard't  case,  1  Fras.  166;  Betel's  ease,  ilnd.  167. 


S58  ELECTION  CASES. 

184S«  town  clerk  is  a  necessary  party  to  the  admission  of  free- 
men. And  to  the  mayor  there  is  no  evidence  of  any 
demand  or  application  having  been  made  on  the  part  or 
the  behalf  of  Chidlow.  On  the  28th  Dyott  had  commu- 
nicated only  with  Lindsay,  and  the  letter  which  Dyott  on 
that  day  wrote  to  the  mayor,  as  well  as  the  mayor's 
answer  to  it,  related  solely  to  Lindsay.  It  does  not  ap- 
pear that  the  mayor  was  aware  even  of  the  existence  of 
such  a  person  as  Chidlow.  At  all  events,  the  application 
to  the  mayor  on  the  part  of  Lindsay,  cannot  operate  as  a 
demand  for  admission  by  Chidlow.  As  there  was  no  de- 
mand, there  could  be  no  direct  refusal  on  the  part  of  the 
mayor.  Nor,  even  if  the  application  made  to  him  by 
Dyott  can  be  considered  to  have  reference  to  all  those 
for  whom  Dyott  was  eventually  engaged,  was  there  any- 
thing in  the  conduct  of  the  mayor  bearing  the  character 
of  a  wrongful  refusal  or  improper  evasion  of  the  perform- 
ance of  duties  imposed  upon  him  by  his  office.  He  was 
at  his  own  country  house  within  a  few  hours'  journey  Arom 
Lichfield.  He  was  not  bound  to  be  always  resident  in 
Lichfield,  nor  to  be  there  at  this  particular  time  of  the 
year  more  than  at  any  other.  Nor  is  there  the  slightest 
evidence  to  support  the  suspicion  that  he  absented  him- 
self on  this  occasion  with  the  view  of  disappointing  the 
objects  of  these  claimants,  or  that,  in  answering  Dyott's 
letter,  he  acted  otherwise  than  with  the  most  perfect  good 
faith,  believing  that  the  ex-mayor,  who  acted  as  his  de- 
puty, had  the  power  of  admitting  these  applicants. 

The  Committee  resolved,  that  Jchn  Chidlow  be  added 
to  the  poll  for  the  petitioner  (i). 

(I)  ^  post,  p.  363,  an  expIaDatioo  by  the  Chairman  of  the  grounds  of  this 
decision. 
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JAMES  THACKER'S  CASE.  1342. 

Thacker's  name  appeared  on  the  freemen's  roll,  as  a    April  23. 
freeman  of  the  Company  of  "  Corvisors  and  Curriers."  person's 
He  was  one  of  the  persons  who,  as  already  mentioned,  Marsorthe 

were  put  on  the  freemen's  roll  by  the  town  clerk  at  the  ™".*'**!„ 
'^  "^  roll.  It  will 

meeting  at  the  town  clerk's  house   on   the   3ist  July,  be  presumed 

that  he  was 


1840  (1).    His  name  was  also  inserted  in  the  list  made  out  legally 

ftdmitled 
and  is  en- 

as  freemen ;  was  objected  to  at  the  revision,  and  expunged  titled  to  vote 


in  that  year  by  the  town  clerk,  of  persons  entitled  to  vote  ^^^^ 


by  the  revising  barrister.  man. 

It  appeared  that  the  objection  taken  at  the  revision  to 
Thacker  was  the  same  as  that  taken  to  Chidlow,  viz. :  that 
the  party  had  not  used  due  diligence  to  get  his  claim  to 
admission  examined  by  the  mayor ;  that  this  question  was 
discussed  before  the  revising  barrister  on  the  name,  that  of 
Chidlow,  which  stood  first  on  the  list  in  alphabetical  order ; 
and  the  discussion,  and  the  decision  of  the  revising  barrister, 
were  taken  as  applying  to  the  whole  class  of  those,  including 
Thacker,  who  were  considered  to  stand  in  this  respect,  in 
the  same  situation  as  Chidlow ;  that  no  other  question  was 
raised  with  respect  to  Thacker ;  but  that  distinct  evidence 
was  adduced  with  reference  to  each  case. 

Mr.  Talbot,  in  support  of  the  vote,  contended,  that  as 
Thacker  was  actually  on  the  freemen's  roll  on  the  31st  of 
July»  the  objection  on  the  ground  of  want  of  due  diligence 
in  applying  for  admission,  which  was  the  only  objection 
taken  before  the  revising  barrister,  could  not  apply  to  the 
present  case. 

Mr.  Andrews  against  the  vote. — The  circumstance  of 
Thacker's  name  having  been  inserted  on  the  roll  on  the 
31st  of  July  distinguishes  his  case  from  that  of  the  others: 
and  the  question  that,  in  effect,  must  have  been  raised 
before  the  revising  barrister  and  decided  by  him,  can  have 

(1)  Ante,  p.  349. 
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^°^'  been  none  other  than  this,  whether  Thacker  had  been 
rightly  enrolled  on  the  freemen's  roll.  The  Municipal 
Act  (I)  provides,  that  the  freeman  shall  be  put  upon  the 
roll  by  the  town  clerk,  acting  under  the  authority  of  the 
mayor,  who  has  examined  and  allowed  the  claim.  Now 
it  appears,  that  Thacker  was  put  upon  the  roll  in  the 
mayoralty  of  Adie,  and  his  claim,  it  is  alleged,  had  been 
examined  and  allowed  by  Adie ;  but  it  was  Brassington 
the  ex-mayor,  and  not  Adie,  who  presided  at  the  meeting 
at  which  Thacker  was  enrolled  by  the  town  clerk  (S). 
The  town  clerk,  therefore,  was  not  authorissed  by  the 
proyisions  of  the  Act,  in  putting  him  on  the  roll. 

The  Committee  resolved    that    the    vote    of  James 
Thacker  be  added  to  the  poll  for  the  petitioner  (3). 

April  23.  CHARLES  HODGKINS'S  CASE. 

Where  a  It  appeared  in  evidence  that  the  objection  taken  to 

cUim°to  ad-  Hodgkins  before  the  revising  barrister  was  the  same  as 
"i^tnwM  ^^^^  ^^^^  ^  Chidk)w(4);  that  Hodgkins  was  not  on 
ezamioed  by  the  freemen's  roll ;  that  since  the  31st  July,  1840,  his  claim 
aod  disau'  to  admission  had  been  examined  by  the  mayor,  but  re- 
hedfd  Dof  jccted  on  the  ground  that  he  had  not  served  his  appren- 
proceed  by    ticcship  to  the  trade  of  the  Company  in  which  be  claimed 

mandamus,  *^  »      t' 

haviog  bad   his  freedom. 

s"^it*was        The  Chairman  here  interposed : — There  having  been 

wtl?Dot*ea^  *  subsequent  investigation  of  this  person's  title  before  the 

tiUed  to       proper  municipal  authorities,  and  the  claim  having  been 

Necessity  disallowed,  he  would  put  it  to  the  counsel  for  the  peti- 

as  ap^rea-*  tioner,  whether  under  these  circumstances  the  case  could 

ticemthe     proceed. 
craft  of  tbe     '■ 

Company  in  Mr.  Talbot  Contended  that  tbe  Committee  was  not 
f^man  ^     bound  by  the  decision  of  the  mayor,  subsequent  to  the 

claims  his 

freedom.  (l)  5  &  6  Will.  4,  c.  76,  s.  6.  (3)  See  Green's  ease,  poti,  363. 

(2)  Ante,  p.  349.  (4)  Ante,  p.  344,  3d9. 
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Slst  July,  1840;  and  that  he  was  not  precluded  from  184^. 
showing  that  that  decision  was  erroneous.  If  the  decision 
of  the  mayor  was  to  be  looked  to  as  conclusiye  with  respect 
to  the  title  of  the  freeman,  the  trial  of  the  right  of  voting 
would  rest,  not  with  a  Committee  of  the  House  of  Commons, 
but  with  the  mayor  of  Lichfield*  and  the  most  dangerous 
consequences  would  ensue.  The  mayor  being  probably  a 
political  partizan,  advised  by  the  town  clerk,  who  in  the 
present  instance  is  the  avowed  partizan  of  the  sitting 
member,  the  claimant  would  speculate  on  a  favourable 
time  for  him  to  apply  for  his  admission,  when  the  mayor 
should  be  of  his  own  party.  In  Chidhufs  case  (1),  die 
Committee  had  not  proceeded  solely  upon  the  decision  of 
the  mayor  in  favour  of  his  claim,  having  gone  into  evidence 
m  proof  of  his  title. 

Further  evidence  being  adduced,  it  appeared,  that 
Hodgkins  was  bound  apprentice  to  Holmes,  a  freeman  of 
the  Company  of  '' Saddlers,  Glovers,  Whittawers,  and 
Bridle-makers,*'  who  carried  on  the  business  of  a  coach* 
maker,  harness-maker  and  leather  cutter ;  that  Hodgkins 
was  apprenticed  to  the  trade  of  a  coach-wheeler ;  that 
during  his  apprenticeship,  he  worked  in  various  branches 
of  his  master's  business  besides  coach-wheeling ;  that  the 
time  of  his  apprenticeship  expired  in  the  year  18S9;  that 
he  was  admitted  of  the  Company  of  Saddlers,  &c.  on  the 
Slst  July,  1840 ;  that  he  was  rated  in  the  last  rate  before 
the  Slst  July,  1840 ;  paid  that  rate,  and  was  resident  in 
Lichfield. 

Mr.  Talbotf  in  support  of  the  vote,  contended  that,  if, 
in  Chidhw*$  ease  (S),  a  service  as  apprentice  to  the  trade 
of  a  coach-trimmer  was  a  valid  service  for  admission  as  a 
freeman  of  the  Company  of  Saddlers,  &c.,  a  service  in  the 
trade  of  a  coach*wheeler  might  in  the  present  case  be 
considered  as  equally  sufficient.    That  it  was  not  necessary 

(1)  AnU,  ^.344.  (2)  Ibid. 
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1840.  in  such  cases,  nor  indeed  was  it  always  possible,  that  the 
claimant  should  have  exercised  one  of  the  identical  trades 
embodied  in  the  antiquated  denomination  of  the  Com- 
pany. That  the  title  of  this  person  to  vote  ought  not  to 
be  prejudiced  by  the  suggestion,  that  after  the  rejection 
of  his  claim  by  the  mayor,  he  might,  if  he  had  thought 
proper,  have  applied  for  a  mandamus  to  enforce  his  right 
to  admission.  That,  according  to  the  provisions  of  the 
Reform  Act,  sections  50,  59,  and  60,  the  period  to  which 
the  Committee  were  to  look,  was  that  of  the  registration, 
the  last  day  of  July,  1840 ;  that  the  only  question  for  their 
consideration  was  whether  the  claimant  had  then  a  clear 
inchoate  right  to  his  freedom,  and  had  at  that  time  done 
all  in  his  power  to  obtain  his  admission ;  and  that  the 
Committee  could  not  take  into  their  consideration  any 
circumstance  affecting  his  situation,  that  might  have 
arisen  subsequently  to  that  day. 

Mr,  Andrews  against  the  vote.  —  Hodgkins*s  claim 
having  been  rejected  by  the  mayor  in  February,  1841, 
there  has  been  time,  if  he  chose,  for  him  to  apply  for  a 
mandamus ;  but  not  having  done  so,  and  the  examination 
of  his  claim  by  the  mayor  having  ended  in  his  not  being 
entered  on  the  freemen's  roll,  can  he  complain  of  any^ 
hardship  in  not  having  been  put  upon  the  register?  Es- 
pecially as  the  rejection  of  his  claim  is  justified  on  the 
solid  principle,  that  the  trade  to  which  he  served  his 
apprenticeship  is  quite  distinct  from  that  of  the  Com- 
pany in  which  he  claims  his  freedom.  It  appears  that  the 
trade  of  coach-trimming  to  which  Chidlow  was  appren- 
ticed, is  one  in  which  tchite  leather  is  used,  and  may  there- 
fore be  considered  as  a  branch  of  one  of  those  included  in 
the  Company's  designation  (1) ;  but  it  is  impossible  in  any 
manner  to  bring  the  trade  of  a  coach-wheeler  within  its 
compass. 

(1)  Vide  supra,  p.  347,  iiote. 
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The  Committee  decided    that   the  vote  of   Charles     184@« 


Hodgkins  should  not  be  added  to  the  poll  (1). 

JOHN  GREENS  CASE.  April 23. 

It  appeared  that  Green  was  bound  apprentice  in  18S1  SaraejMiiito 
to  the  same  Holmes  with  whom  Chidlow  and  Hodgkins  last  preced- 
were  apprenticed ;  that  he  was  apprenticed  to  the  trade  *°^  *^^' 
of  coach-body  making,  which  is  that  of  preparing  the 
body  of  the  coach  for  the  reception  of  the  leather ;  that 
he  was  admitted  into  the  Company  of  Saddlers,   &c. 
on  the  3 1st  July,  1840;  that  his  claim  to  admission  as  a 
freeman  of  the  city  was  subsequently  rejected  by  the 
mayor,  on  the  ground  that  he  had  not  served  his  appren- 
ticeship to  the  trade  of  the  company.    The  facts  of 
rating,  &c.  were  admitted.     The  objection  taken  to  him 
at  the  revision  was  the  same  as  to  Chidlow  (2), 

It  was  stated  by  one  Dewsbury,  the  "  father"  of  the 
Saddlers,  &c.  Company,  that  the  company  have  admitted 
coach-body  makers,  if  apprenticed  to  a  member  of  the 
company. 

The  Chairman  observed  that  the  Committee  in  the 
three  cases  already  determined  had  not  gone  into  the 
question  of  the  party's  right  to  admission  ;  that  they  had 
decided  in  favour  of  the  vote  in  the  two  first  cases,  Chid- 
lato's  case  (3)  and  Thacker's  case  (4),  on  the  ground  that 
the  voters  had  used  due  diligence  in  applying  to  be  ad- 
mitted, their  asserted  right  being  confirmed  by  their 
admission  by  the  proper  municipal  ofiicer;  and  against 
the  vote  in  the  third,  Hodgkins's  case  (5),  because,  whe- 
ther Hodgkins  had  used  due  diligence  or  not,  his  claim 
was  rejected  by  the  mayor,  and  he  did  not  question  that 

(1)  See  next  case*  (4)  Ante,  p.  3^, 

(2)  Anu,  p.  344,  and  369.  (5)  Ante,  p.  360» 

(3)  Ante,  p.  344* 
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I84f2.  decision  by  mandamus;  and  the  Chairman  intimated  an 
opinion  that  the  present  case  fell  within  the  same  prin- 
ciple as  the  last. 

Mr.  Talbot  argued,  as  he  had  done  in  the  preceding 
case(l)9  that  the  decision  of  the  mayor  was  not  binding 
on  the  Committee ;  and  that  the  trade,  to  which  Green 
was  apprenticed*  being  connected  with  the  leathering  of 
carriages,  might  (independently  of  the  evidence  of  usage 
given  by  the  father  of  the  company)  be  considered  as  a 
branch  of  one  of  those  comprehended  in  the  craft  of  the 
company. 

The  Committee  decided  that  the  vote  of  John  Green 
should  not  be  placed  on  the  poll. 

Aprii2b.  CASE  OF  JAMES  ALLEN,  JUN. 

Where  a  Allen's  name  appeared  on  the  freemen's  roll  as  a  free- 

freeman,      nuin  of  the  Company  of  "  Corvisors  and  Curriers." 

before  the  ^      ^ 

dist  July,  It  was  proved  that  he  was  bound  apprentice  in  1830, 
dueappH-^  and  served  his  apprenticeship  with  his  father  James 
admitted  ^  ^'^^  ^^c  elder,  a  freeman  of  the  Corvisors  and  Curriers' 
and  enrol-  Company;  that  "corvisor"  means  cordwainer  or  shoe- 
Dot'admit-  maker ;  that  he  was  apprenticed  as  a  cordwainer ;  that  the 
roiied°fiii"'  ^^^^^  WAS  a  shocmakcr,  and  also  a  market  gardener,  the 
after  the      latter  being  his  principal  business;  that  the  son  during 

election  m     _  .  .       ,  7  ,  '  .  .  ,  . 

June,  1841,  his  apprenticeship  was  employed  sometimes  in  making 
cUira"to  be  ^^o^^*  ^^^  ^^  Other  times  in  gardening  \  that  the  son  at 
registered     Christmas,  1840,  went  to  reside  at  West  Bromwich,  be- 

baTing  been 

rejected  at  tween  fourteen  and  fifteen  miles  from  Lichfield,  and  lives 
in  1840,  there  at  a  greengrocer*s  shop,  where  the  father  sends  hb 
l*o°e\uhe*  gardening  stuff  for  sale ;  that  the  son  was  admitted  into 
election;  the  Corvisors  and  Curriers'  Company  on  the  31st  July, 
mittee,upoD  1840;  that  in  that  year  he  duly  made  claim  to  be  regis- 
Stte'^^ddJd   ^^^^  as  a  freeman ;  that  the  objection  taken  to  his  ckim 

(I)  Hodgkint*t  case,  anU,  p.  360. 
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at  the  revision  was  the  same  as  that  taken  to  Chidlow's,     184^. 
yiz.  want  of  due  diligence  in  applying  for  admission^  and  his  vote  to 
that  no  other  question  was  discussed  on  that  occasion,  ^^®P^^'« 
and  that  his  claim  was  disallowed  by  the  revising  barrister  of  a  tender- 
on  that  ground ;  that  on  the  S6th  July,  1841,  his  ckim  cormitt^^ 
to  admission  was  examined  and  allowed  by  the  mayor,  entered  into 

the  consi- 

and  he  was  enrolled  on  the  freemen's  roll ;  and  that  he  deration  of 
was  rated,  and  had  paid  the  rate  in  July,  1840.  Uonsbesldes 

Mr.  TalboU  in  support  of  the  vote,  contended  that  the  ^^^^^^^ 
only  question  discussed  or  prepared  for  discussion  before  revisiog 
the  revising  barrister,  being  that  of  due  diligence  in  ap-  i^o".*^Ji. 
plying  for  admission,  none  other  could  now  be  raised  dence,  sub- 
before  the  Committee  ;  and  the  circumstances  of  the  pre-  registration, 
sent  case  in  that  respect  being  the  same  as  those  of  maVpa^ng 
Ckidhw's  case{l)^  it  must  be  governed  by  the  decision  in  ^\^'^\ 

that  case.  disqualifica- 

Mr«  HiUj  against  the  vote,  observed  that  he  had  under-  ^°^^  ^ 
stood  that  the  Committee,  in  deciding  the  question  of  person  en- 
evidence  on  the  first  day  (2),  had  in  effect  determined,  freeman 
that  the  rule  confining  the  Committee  to  the  objections  ^Q^To^twas 
taken  before  the  revising  barrister,  where  the  name  is  notregister- 

ed  till  mora 

inserted  or  retained^  is  inapplicable  where  it  b  omitied  than  two 
or  expunged  by  him,  and  that,  in  the  latter  case,  all  other  bb^tftie  to'^ 
objections  are  open  for  the  consideration  of  the  Com-  Accrue? T 
mittee,  besides  that  which  was  actually  taken  at  the  re-  was  not  dis- 
vbion.  If  the  question  of  due  diligence  is  the  only  ques-  reason  of  ^ 
Uon  that  can  now  be  entertained,  why  has  evidence  of  the  ^^^^\^^^' 
title  been  gone  into  at  all?  33d  section 

°  .    .  of  the  Re- 

The  Chairman. — The  counsel  for  the  sitting  member  form  Act. 
are  entitled  to  comment  on  the  evidence  relating  to  the 
qualification ;  agreeably  to  the  opinion  intimated  on  the 
part  of  the  Committee,  that  in  a  case  of  this  kind,  where 
the  claim  was  disposed  of  on  a  preliminary  objection  be- 

(1)  Aut$,  p.  344.  (2)  AnU,  p.  346. 
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1840.     fore  the  revising  barrister^  they  will  go  into  the  considera- 
tion of  any  matter  prepared  for  discussion  before  him. 

Mr.  Hill. — It  will  perhaps  be  said,  that,  this  person 
having,  subsequently  to  the  period  of  registration,  been 
admitted  by  the  proper  officer,  that  decision,  according 
to  the  course  professedly  pursued  in  some  of  the  previous 
cases,  is  conclusive  on  the  Committee.  We  submit,  how- 
ever, that  the  Committee  have  properly  nothing  to  do 
with  that  proceeding  of  the  municipal  officer,  at  any  rate, 
as  evidence  bearing  on  the  title  to  vote ;  with  whatever 
weight  the  knowledge  of  that  fact  may  unavoidably  ope- 
rate upon  their  judgment,  so  as  to  turn  the  scale  in  a 
doubtful  case.  And,  setting  aside  that  circumstance,  it 
lies  on  the  petitioner  to  show,  that  the  claimant  had  a 
clear  inchoate  right  to  his  freedom,  and,  amongst  other 
particulars,  that  he  duly  served  his  apprenticeship  to  a 
trade  that  would  entitle  him  to  be  admitted  a  freeman  of 
the  company  in  question.  The  evidence,  however,  in  the 
present  case  shows  only  an  imperfect  and  irregular  service 
in  the  trade  of  a  corvisor  or  cordwainer.  It  also  appears, 
that  at  the  time  of  the  election  he  was  resident  at  a  place 
more  than  seven  miles  distant  from  Lichfield.  [The 
Chairman.  —  A  freeman  would  not  be  disqualified  by 
ceasing  to  be  resident  after  the  registration  (1).]  Allen 
was  out  of  his  time  in  1837,  and  though  he  might  have 
obtained  his  admission  in  1838,  he  was  not  on  the  free- 
men's roll  till  1841,  more  than  two  years  after  his  title 
accrued,  and  thus  comes  within  the  clause  of  the  83d 

(1)  Nor  does  the  peculiar  franchise  in  Lichfield,  of  "  freemen  pacing  scot 
and  lot  there,"  seem  to  be  within  the  26  Geo.  3,  c.  100,  which  requires,  that, 
in  the  particular  rights  of  voting  there  specified,  the  inhabitancy,  which  is  their 
principal  ingredient,  shall  have  continued  for  fix  months  previoui  to  ihg  election. 
Even  if  the  payment  of  scot  and  lot  is  to  be  considered  as  implying  inhabitancy 
(which  however  it  does  not  necessarily,  since  the  liability  to  the  local  burtliens 
may  arise  in  respect  of  occupation  without  residence),  yet  in  our  present  case 
that  payment  is  only  a  condition  acoesiory  to  the  title  by  freedom,  which 
forms  the  foundation  of  the  franchise. 
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section  of  the  Reform  Act,  disqualifying  persons  as  voters     1842. 
under  the  ancient  rights  whose  names  have  been  omitted  ^ 

from  the  register  for  two  successive  years. 

The  Chairman. — That  means  omitted  after  having  been 
once  on  the  register  (!)• 

Mr.  Hill  contended,  that  there  was  not  anything  in 
these  provisions  of  the  act  that  should  confine  their 
operation  to  that  particular  case :  the  word  '*  omit"  did 
not  necessarily  imply  that  the  person's  name  had  been  on 
the  register  before :  the  danger  of  the  admission  of  a  false 
title  would  be  the  greater,  the  more  remote  the  date  of 
its  commencement;  and  the  construction  he  proposed 
would  tend  to  obviate  the  probability  of  such  an  occur- 
rence. 

Th^  Committee  decided  that  the  vote  should  be  added 
to  the  poll  of  the  petitioner. 

GEORGE  SMITH'S  CASE.  AprU25. 

The  name  of  George  Smith  appeared  on  the  freemen's  In  the  case 
roll,  as  a  freeman  of  the  Company  of  Corvisors  and  Cur-  ed  vote,  the 

«:^-«  Committee 

^■®"-  entered  into 

the  coDsideratioD  of  other  objections  besides  that  taken  at  the  revision. 

The  only  objection  taken  to  his  claim  before  the  re-  Defective 
vising  barrister  was  the  same  as  that  in  Chidlow's  case,  the  appren- 
viz.,  the  want  of  due  diligence  in  applying  for  admission.  ^^"clTim- 
The  circumstances  of  the  application  to  the  mayor  and  ingasa  - 

'  *  "^  freeman  in 

(1)  It  appears,  however,  to  be  more  than  doubtful  whether  the  clause  ap-  IfJK^jg. 
plies  to  freemen  at  all,  and  whether  it  is  not  confined  to  the  other  rights  having  left 
reserved  by  the  preceding  part  of  the  section.    See  Rogers  on  Elections,  194;  his  master, 
Elliott,  207.    And  since  in  the  Lichfield  franchise,  the  title  as  freeman  forms  ^^^  refused 
the  principal  qualification,  it  does  not  seem  that  the  superadded  condition,  of  l-^^^  r^^ 
'*  paying  scot  and  lot  there,"  can  bring  it  within  the  33d  section.    Indeed,  weeks  be- 
it  was  assumed  on  both  sides  in  this  case,  that,  under  this  franchise,  rights  fore  the  ex- 
could  be  exercised  that  were  acquired  since  the  passing  of  the  Reform  Act,  and  piration  of 

the  seven 
not  merely  rights  then  in  existence,  to  which  alone  the  reservation  of  the  33d 

section  relates. 

VOL.  I. — B.  A.  E.  C.  B  B 
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1842.     town  clerk  were  also  the  same  as  with  respect  to  Chid- 
low(l), 

Mr.  Talbot.  —  According  to  the  course  previously 
adopted,  when  it  has  appeared  that  there  had  been  due 
diligence  in  applying  for  admission,  and  the  party  had 
been  subsequently  admitted  by  the  mayor,  the  Committee 
have  decided  in  favour  of  the  vote :  he  therefore  sub- 
mitted, that,  consistently  with  this  course,  it  would  be 
unnecessary  for  him  in  the  present  case  to  go  into  evidence 
of  the  voter's  title :  or  was  he  to  understand,  that  other 
objections  were  to  be  considered  open,  besides  that  which 
was  actually  raised  at  the  revision ;  and  in  that  case  all 
objections  must  be  considered  open,  as  it  was  impossible 
to  divine  what  the  objections  might  be  that  were  medi- 
tated at  the  revision. 

The  Chairman  explained  that,  as  it  appeared  that  the 
case  went  off  on  a  preliminary  objection  before  the  revising 
barrister,  and  there  might  be  other  grounds  of  objection 
prepared  for  discussion  before  him,  the  Committee  re- 
quired to  be  satisfied  as  to  the  goodness  of  the  title. 

Evidence  of  Smith's  title  being  then  adduced,  it  ap- 
peared that  he  had  not  served  the  whole  seven  years  of 
his  apprenticeship,  but,  about  five  or  six  weeks  before  its 
termination,  refused  to  work,  and  left  his  master's  house. 
The  laws  of  the  Corvisors'  Company  require  that  a  party, 
claiming  his  freedom  in  respect  of  servitude,  shall  have 
served  a  seven  years'  apprenticeship  in  the  trade. 
Upon  the         Acton,  who  was  secretary  of  the  Corvisors'  Company  at 
the  age'of  a  the  time  of  Smith's  admission,  being  examined,  stated  that 
mJ  M^a*"°"  ^^  Company  admit  freemen  at  the  age  of  twenty-one,  and 
freeman,      was  then  asked  by  Mr.  Talbot,  "  was  there  a  discussion 

entiiled  by  J:  o.i  i.  i»i.i« 

servitude      as  to  the  age  of  George  Smith,  at  the  time  of  his  admis- 

withamem-     '^^ow 
bcrofone      8*^"  " 


MDi^eao"™'      ^^'  iHJf// objected  to  the  question,  as  an  attempt  to  de- 

(1)  i<n«e,p.  348. 
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legate  to  others  the  examination  into  the  facts  of  the  1842. 
party's  age,  about  which  the  Committee  should  be  satis*  ^h^  ^^^y  ^f 
fied  only  by  evidence  given  before  themselves.  The  de-  Lichfield, 
cision  of  the  Company  on  the  matter  might  possibly  be  mittee  re- 
conclusive  as  to  the  immunities  and  privileges  of  the  Com-  dence  of  a 
pany ;  but  as  to  the  right  of  voting,  it  was  irrelevant,  and  ^^0^°** 

ought  to  have  no  weight  with  the  Committee.  ^g^*  ^^at 

took  place 
Mr.  Talbot  contended,  that  if  this  Company,  who,  ac-  at  the  time 

cording  to  their  own  regulations,  were  bound  to  admit  misgfoointo 

only  persons  of  full  age,  admitted  this  person,  after  dis-  ^''^^^"J 

cussion  as  to  his  age,  their  determination  was  surely  en-  admit  at  the 

titled  to  some  weight.  tweotv-one 

The  Committee  decided  that  the  question  might  be  put.  ^^o""?*®^- 

Acton  then  stated  that,  previously  to  Smith's  admission, 
there  was  a  discussion  as  to  bis  age ;  that  questions  rela- 
tive to  it  were  asked  of  Smith  himself;  that  several  mem- 
bers of  the  Company,  who  were  present,  had  known  him 
from  his  childhood,  and  took  part  in  the  discussion ;  that 
immediately  after  this  discussion,  he  was  admitted,  and 
no  other  question  was  discussed. 

Mr.  Talboi,  in  support  of  the  vote,  contended,  that  the 
admission  by  the  Company  must  be  considered  as  satis- 
factory as  to  the  age  of  the  party,  the  question  having,  it 
appeared,  been  discussed  on  the  occasion  of  his  admission, 
and  a  few  months  having  elapsed  between  the  termination 
of  the  apprenticeship  and  the  admission. 

Mr.  Hillf  against  the  vote. — It  appears  that  the  Com- 
pany admitted  Smith  on  his  own  evidence,  not  on  oath, 
as  to  his  age ;  but  the  voter's  evidence  is  not  admissible 
in  support  of  his  own  vote  ;  and,  even  upon  the  evidence 
adduced,  it  does  not  appear  that  he  or  any  one  else  on 
that  occasion  stated  that  he  was  of  age.  The  period  of 
the  service  in  the  apprenticeship,  also,  was  not  completed 
by  several  months ;  and  if  defective,  for  however  short  a 
time,  that  circumstance  is  fatal  to  the  claimant's  right. 
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I84g.         The  Committee  decided,  that  the  vote  of  George  Smith 
should  not  be  placed  on  the  poll. 


April  25  JOSEPH  SMITH'S  CASE. 

and  26. 

DefecUre         Joseph  Smith  claimed  as  entitled  to  be  admitted  a  free- 
service  m  .1.1^  <«r^.i.«^ii 

the  appreo-  man  by  servitude  m  the  Company  of  ^^  Smiths,  Golu- 

oDTciaim-    smiths,  Cardmakers,  Ironmongers,  Plumbers,   Braziers, 

ing  as  a       Pewterers,  Cutlers,  Nailers,  and  Spurriers." 
freemaD  m  '  ^  ^        '^ 

respect  of  His  claim  to  be  registered  in  1840  was  objected  to  on 
having  leVt  the  ground  of  want  of  due  diligence  in  applying  for  ad- 
and  worked  '"^ssion,  and  also  on  the  ground  of  defective  service  under 
for  another  his  indentures :  the  revising  barrister  decided  against  the 
claim  on  the  former  objection. 

He  was  admitted  into  the  Company  of  Smiths,  &c.  on 
the  31st  of  July,  1840.  His  claim  to  be  admitted  to  his 
freedom  was  afterwards  examined  and  rejected  by  the 
mayor. 

It  appeared  that  he  was  bound  apprentice  to  the  trade 
of  a  brazier  and  tin  plate  worker,  with  a  freeman  of  the 
Smiths,  &c.  Company,  who  carried  on  that  trade ;  that 
he  served  with  him  five  years  and  nine  months,  and  then, 
with  his  master's  consent,  went  to  work  for  one  Nadin  for 
about  two  months,  and  afterwards,  likewise  with  his 
master's  consent,  for  one  Peak,  for  whom  he  had  con- 
tinued to  work  up  to  the  present  time.  It  did  not  appear 
that  either  Nadin  or  Peak  were  freemen. 

Mr.  Andrewsy  against  the  vote. — According  to  the  au- 
thority of  the  case  of  Rex  v.  Inman{l),  the  service  by 
Smith  under  his  indentures  of  apprenticeship  was  not 
sufficient  to  entitle  him  to  his  freedom,  having  left  his 
master's  service  before  the  expiration  of  his  time,  and  gone 
to  work  for  another  person,  though  with  the  consent  of 
his  original  master.    Or,  even  if  this  can  be  considered  as 

(1)  4B.  &  Ald.55. 
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constructively  a  continuance  of  his  service  under  the  in-- 
dentures^  yet  according  to  the  same  authority^  there  must 
be  continuance  of  the  service,  to  a  free  burgess,  during 
the  whole  of  seven  years ;  but  here  it  does  not  appear  that 
either  of  the  persons,  with  whom  he  worked  by  his  master's 
permission,  was  a  freeman  of  the  city. 

Mr.  WiliinSf  in  support  of  the  vote. — In  this  case, 
the  apprentice  neither  refuses  to  work  for  his  master, 
nor  leaves  his  service  without  his  consent;  but  goes  to 
work  for  another,  with  the  particular  consent  of  his  mas- 
ter :  he  therefore  continued  constructively  in  the  ser- 
vice of  the  master  to  whom  he  was  bound  (1).  In  Rex 
V.  Inman  (2),  on  the  contrary,  there  was  a  general  per- 
mission for  the  apprentice  to  work  for  any  other  person 
whom  he  might  choose ;  and  such  a  general  permission  is 
considered  to  amount  to  a  renunciation  and  abandonment 
of  the  apprentice's  service,  and  renders  it  impossible  that 
it  should  be  deemed  to  continue  to  be  performed  under 
the  indentures,  as  it  may,  where  the  master  gives  a  par- 
ticular consent  to  the  particular  service  with  another  per- 
son (3). 

The  Committee  resolved,  that  Joseph  Smith  be  not 
added  to  the  poll. 

The  counsel  for  the  petitioner  next  proceeded  with 
cases  of  objections  to  the  voters  for  the  sitting  member, 
beginning  with  the  class  of  persons  who,  having  been  re- 
gistered as  occupiers  under  the  27th  section  of  the  Reform 
Act,  had,  between  the  registration  and  the  election,  re- 
moved from  the  premises  in  respect  of  which  they  were 
registered. 

(1)  1  Nolao,  P.  L.  569;  Gambier  on  Settlements,  53. 

(2)  4  B.  &  Aid.  55. 

(3)  INoltn,  P.  L.  570.  571. 
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1842. 
WILLIAM  STRINGERS  CASE. 

April  26. 

Between  the  The  voter  was  registered  for  a  *'  House,  Bore  Street." 
and'theeiM-  ^^  appeared  that  by  a  deed  of  separation  between  the 
voter*  b*  ^^^^^  ""^  ^^^  ^^^^'  dated  the  5th  of  February,  1841,  to 
deed  of  se-  which  the  voter,  his  wife,  and  a  third  person,  as  trustee 
tween  him  foT  the  wife,  were  parties,  the  voter  covenanted  with  the 
coveninted'  *'"*^®^j  ^^^^»  during  such  time  as  the  voter  and  his  wife 
with  a  tras-  should  live  separate  and  apart,  the  wife  should  have  and 
that  she  '  enjoy  "  the  entire  and  undisturbed  possession  of  the 
"undis-*^*  house"  for  which  the  voter  was  registered,  and  "that,  if 
tupbed  pes-   the  voter  should  enter  into  the  same,  he  should  be  deemed 

sessiOD    of 

the  house     a  trespasser." 

was  regis-  Mr.  Wilkins,  against  the  vote,  contended,  that  the  co- 
tha^''?f°he  ^^'*®'*^  ^"  ^^^  part  of  the  voter  contained  in  this  deed, 
should  enter  amounted  in  effect  to  an  equitable  transfer  to  the  wife  of 

therein/'  he       ^         «   .  ,  .  .       ,  .  .   .       , 

should  "  be  a  beneficial  interest  m  the  premises,  givmg  her  a  separate 
t^passer:"  pi*operty  therein,  which  entitled  her  to  use  and  occupy 
heW^^^Md"  ^'^^™  *®  owner;  and  the  voter,  having  thus  divested  him- 
self of  all  right  to  occupy  them  as  long  as  this  arrange- 
ment continued  in  force,  had  put  it  out  of  his  power  to 
resume  the  occupation. 

Mr.  Hill,  in  support  of  the  vote,  contended  that  this 
deed  of  separation  could  not  in  anywise  affect  either  the 
voter's  tenancy  or  his  occupation  of  the  house.  As  it  was 
in  the  form,  not  of  an  assignment  to  the  trustee,  but  only 
of  a  covenant  for  the  undisturbed  possession  of  the  house 
by  the  voter's  wife,  the  legal  interest  remained  in  the 
voter,  and  he  continued  subject  to  the  liabilities,  and  en- 
titled to  the  rights  of  the  tenancy.  And  the  terms  of  the 
deed  could  not  make  him  a  "  trespasser"  on  the  premises, 
if  he  were  not  so  by  law;  the  parties  could  not  thus  ma- 
nufacture law  for  this  particular  purpose.  Neither  was 
there  any  thing  to  constitute  the  trustee  an  undertenant 
of  the  voter.     A  mere  arrangement  of  this  kind,  for  secur- 
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ing  to  the  wife  the  permissive  use  and  the  exclusive  en-  1842. 
joyment  of  her  dwelling,  could  not,  without  violence  to 
the  language  and  objects  of  the  deed,  be  construed  as  an 
equitable  disposal  of  any  part  of  the  voter's  interest  in  the 
premises.  Nor  was  his  occupation  of  the  house  affected 
by  the  execution  of  this  deed.  It  was  not  pretended  that 
the  trustee  became  the  occupier.  And  the  wife  herself 
could  not  occupy  with  an  occupation  distinct  and  inde* 
pendent  of  that  of  her  husband;  the  occupation  by  a 
man's  wife  and  family  being  in  law  his  own  occupation. 
[Chairman. — That  is,  when  he  has  left  his  home  with  an 
animus  revertendi.]  In  such  a  case  the  law  implies  an  ani- 
mus revertendi;  it  will  not  be  presumed  that  he  contem- 
plated the  desertion  of  his  family. 
The  Committee  decided  that  the  vote  was  good(l). 

The  petitioner's  class  of  removals  being  exhausted,  Mr.    April  26. 
Talbot  informed  the  Committee,  that  for  the  cases  in  the  i^^Hu^t^^ 
next  class,  that  of  personations,  the  evidence  of  two  per-  sammoaed 
sons  would  be  required,  who  were  then  in  custody,  the  Speaker's 
one  in  Newgate,  the  other  in  the  Fleet  Prison,  and  there-  ^*"*°*' 
fore  applied  to  the  Chairman,  either  to  issue  his  summons, 
or  that  such  other  proceeding  might  be  adopted  as  might 
be  necessary  for  the  purpose  of  obtaining  the  attendance 
of  those  persons  as  witnesses. 

Mr.  Hill  directed  the  attention  of  the  Committee  to  the 
Ipswich  case  (2) y  where  the  Committee,  to  whom  was  re- 
ferred the  consideration  of  some  of  the  resolutions  in  that 
case,  reported  to  the  House,  that,  for  the  purpose  of  ob- 
taining the  attendance  of  a  person  in  custody,  the  usual 
course  is  to  resort  to  the  House  for  an  order  to  be  ex- 
pressed by  the  Speaker's  warrant  to  that  effect,  and  that 
a  summons  from  the  chairman  of  an  election  committee  is 
in  such  case  irregular. 

(1)  S«e  FrencVs  case,  Russ.  &  Ry.  491.  (2)  K.  &  O.  377. 
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1842.  The  Chairman  said  that  he  would  consult  the  Speaker 
on  the  subject. 

At  the  sitting  of  the  House  on  the  same  day,  the  House 
being  informed,  by  the  Chairman  of  the  Lichfield  Election 
Committee,  that  Thomas  Grew,  a  prisoner  in  the  custody 
of  the  Keeper  of  Her  Majesty's  Gaol  of  Newgate,  and 
Francis  Sharratt,  a  prisoner  in  the  custody  of  the  Warden 
of  the  Fleet  Prison,  are  material  witnesses  to  be  examined 
before  the  said  Committee  : 

It  was  Ordered^  That  the  Keeper  of  Her  Majesty's 
Gaol  of  Newgate  do  bring  Thomas  Grew  in  safe  custody 
to-morrow  to  the  Select  Committee  appointed  by  this 
House  to  try  an3  determine  the  matter  of  the  Lichfield 
Election  Petition,  in  order  to  his  being  examined  as  a  wit- 
ness, and  so  from  time  to  time  as  often  as  his  attendance 
shall  bethought  necessary;  and  that  Mr.  Speaker  do  issue 
his  warrant  accordingly. 

And  a  similar  order  was  made  for  a  warrant  to  the 
Warden  of  the  Fleet  respecting  Sharratt  (1). 

(1)  Votes,  April  26th,  1842.  The  following  is  an  abridged  accoant  of  what 
took  place  iD  the  House  on  the  occasioD. 

Mr.  Divett  wished  to  conault  the  right  honourable  baronet  (Sir  R.  Peel)  as 
tD  a  question  of  .the  proper  construction  of  the  74th  clause  of  the  ContiOTerted 
Elections  Trial  Act,  before  the  Committee  on  the  Lichfield  Election,  of  which  he 
was  chairman.  It  had  been  found  that  the  attendance  of  certain  persons  as 
witnesses  was  required,  those  persons  being  at  present  prisoners  in  her  Majesty's 
gaols  of  Newgate  and  the  Fleet.  And  the  question  was,  whether  it  was  com- 
petent for  the  chairman,  under  the  section  he  had  mentioned,  to  issue  his  sum- 
mons for  the  attendance  of  those  persons  to  give  evidence  before  the  Committee. 
Some  of  the  authorities  about  the  House  whom  he  had  consulted,  were  clearly 
of  opinion  that  the  chairman  of  an  election  committee  had  that  power;  while 
other  persons  of  great  authority  thought  that  there  was  nothing  in  the  act  to 
enable  a  chairman  to  issue  a  summons  in  such  a  case,  but  they  thought  that  the 
proper  mode  of  proceeding  was,  that,  according  to  the  ancient  practice,  Uie 
chairman  should  report  to  the  House,  and  that  the  Speaker  would  then,  by  order 
of  the  House,  issue  his  warrant  to  bring  up  the  witnesses.  Under  these  cir- 
cumstances, he  had  thought  it  better  to  bring  the  matter  under  the  considera- 
tion of  the  House,  and  he  would  therefore  now  move,  "  That  the  Speaker  do 
issue  his  warrant.  &c." 

Sir  R.  Peel  said,  that  he  delivered  an  opinion  on  tbo  point  with  great  difii- 
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The  next  day,  the  further  prosecution  of  the  Petition  1842. 
being  abandoned,  the  Committee  resolved,  "  That  Lord  M'^^  27. 
Alfred  Henry  Paget  was  duly  elected.'* 

dence,  particularly  as  be  had  not  had  a  noineDt  to  consider  it  in.  However 
he  thonght  the  honourable  gentleman  had  taken  the  best  course,  because  the 
'  clause  spoke  of  any  penon  summoned  by  such  Committee,  "  or  by  the  warrant 
of  the  Speaker."  As  it  appeared  to  him,  the  summons  of  the  chairman  would 
hardly  be  a  sufficient  authority  to  the  keeper  of  Newgate  to  biing  up  a  prisoner 
to  give  evidence;  it  must  be  done,  he  thought,  by  the  Speaker's  warrant  The 
act  did  not  appear  to  him  to  contemplate  the  case  of  a  witness  being  in  custody* 
It  appeared,  however,  that  cases  had  formerly  occurred  where  witnesses,  who 
were  in  prison,  were  required  to  be  brought  up,  and  that  it  had  been  done  by 
the  Speaker's  warrant. 

Mr.  Roebuck  doubted  whether  the  parties  could  be  brought  up  without  a 
habeai  corpus. 

The  Solicitor-General  said,  that  the  gaoler  was  in  the  habit  of  obeying  the 
orders  of  that  House  conveyed  through  the  Speaker,  and,  no  doubt,  if  the  sum- 
mons were  not  obeyed,  the  House  would  treat  the  disobedience  as  a  contempt. 

The  motion  was  agreed  to. — Uantard's  Pari.  Deb.  vol.  Izii.  p.  1116. 


(    876    ) 


CASE    XII. 

_i!^  SOUTHAMPTON. 

The  Committee  was  appointed  on  the  2l8t  of  April, 
1842,  and  consisted  of  the  following  gentlemen : 

ITiomas  Nicholas  Redington,  Esq.,  M.P.  for  Dundalk.— (Chairman.) 
Richard  Godson,  Esq.,  M.  P.  for  Kidderminster. 
William  Hutt,  Esq.,  M.P.  for  Gateshead. 
John  Hodgson  Hiude,  Esq.,  M.  P.  for  Newcastle-upon-Tyne. 
Hon.  William  Owen  Stanley,  M.  P.  for  Anglesey. 
Lewis  William  Buck,  Esq.,  M.  P.  for  Devonshire. 
William  Wilshere,  Esq.,  M.P.  for  Great  Yannouth. 
Petitioners. — Electors. 
Sitting  Members.—Lord  Bruce  and  Charles  Cecil  Martyn,  Esq. 
Counsel/or  Petmonert.— Mr.  Cockbum,  Q.  C,  and  Mr.  Serjeant  Shee. 
Agent, — Mr.  Baker. 

Counsel  for  Silting  Members,  and  for  Electors  admitted  to  defend  the 

return  of  Lord  Bruce, — Mr.  Austin,  Q.  C,  Mr.  Serjeant  Wrangham, 

and  Hon.  John  Talbot. 

Jlgenfc— Messrs.  Martineau  and  Malton. 

Twopeti-         There  were  two  petitions,  both  from  electors  of  the 
P?"**  town  and  county  of  the  town  of  Southampton.     The  first 

lioo.  set  forth  that  James  Bruce,  Esq.,  commonly  called  Lord 

Bruce,  Charles  Cecil  Martyn,  Edward  John  Hutchins, 
and  Charles  Mangles,  Esqs.,  were  candidates  at  the  last 
election  for  the  town  and  county  of  the  town  of  South- 
ampton ;  and  that  a  poll  being  demanded,  the  same  was 
granted  and  proceeded  with  on  the  2d  July,  1841 ;  at  the 
close  whereof,  Lord  Bruce  and  Mr.  Martyn  were  declared 
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by  the  returning  officers  to  have  been  duly  elected  members     1842. 
to  serve  in  parliament  for  the  said  town  and  county,  and 
were  returned  accordingly. 

The  petition  then  charged  that  before,  at,  and  during 
the  said  election,  Lord  Bruce  and  Mr.  Martyn  were  by 
themselves  and  by  their  agents  and  friends  guilty  of  bribery 
and  corruption,  in  order  to  corrupt  and  procure,  and  did 
thereby,  and  by  threats,  intimidation,  and  undue  influence, 
corrupt  and  procure,  divers  persons  having  votes  at  the 
said  election,  to  vote  for  Lord  Bruce  and  Mr.  Martyn  re- 
spectively, or  to  forbear  to  vote  for  Mr.  Hutchins  and 
Mr.  Mangles,  or  one  of  them.  And  that  Lord  Bruce  and 
Mr.  Martyn  were  respectively  by  such  corrupt  and  illegal 
practices  incapacitated  to  serve  in  the  present  parliament 
for  the  said  town  and  county,  and  that  the  return  of  each 
of  them  was  void. 

The  petition  then  charged  that  gross,  extensive,  and 
systematic  bribery  was  practised  at  the  said  election  by 
divers  persons,  friends  and  supporters  of  Lord  Bruce  and 
Mr.  Martyn,  with  a  view  to  the  election  of  both  or  one  of 
them ;  and  that  the  return  of  Lord  Bruce  and  Mr.  Martyn 
was  procured  by  such  bribery,  by  reason  whereof  the 
return  of  Lord  Bruce  and  Mr.  Martyn  was  void. 

The  petition  then  charged  treating  against  Lord  Bruce 
and  Mr.  Martyn,  committed  by  themselves  and  their 
agents  and  friends ; 

And  stated  that  divers  votes  were  illegally  admitted, 
and  others  illegally  rejected,  by  the  returning  officers  at 
the  election ; 

And  prayed  that  the  House  would  declare  that  Lord 

Bruce  and  Mr.  Martyn,  or  one  of  them,  were  or  was 

not  duly  elected,  and  ought  not  to  have  been  returned, 

and  that  Mr,  Hutchins  was  duly  elected  and  ought  to 

have  been  returned,  and  that,  &c. 

The  second  petition  charged  treating  and  bribery  against  Second  pe- 
tition. 


S78  ELECTION  CASES. 

I84S.     Lord  Bruce  and  Mr.  Martyn,  by  themselves^  their  agents, 
friends  and  partizans ; 

And  prayed  that  the  election  of  Lord  Bruce  and  Mr. 
Martyn  might  be  declared  void,  &c. 

April  22.        The  petitions  having  been  read,  the  Committee  came 

to  the  following  resolutions  : 
Prelimioary       K  That  counsel  will  not  be  allowed  to  go  into  matters 
reso  ations.  ^^^  referred  to  in  their  opening  statement,  without  special 
application  to  the  Committee  for  permission  to  do  so. 

2.  That  the  Committee  do  not  expect  the  counsel  for 
the  petitioners  against  the  return  to  state  the  facts  respect- 
ing the  individual  cases  of  bribery  and  of  treating,  which 
he  intends  to  bring  forward  merely  with  a  view  to  invali- 
date the  particular  votes ;  but  they  do  expect  that,  with 
respect  to  the  cases  of  bribery  and  treating,  which  it  is 
intended  to  bring  home  to  the  sitting  members  or  their 
agents,  the  counsel  will  now  state  the  names  of  the  electors 
bribed  or  treated,  and  those  of  the  persons  who  actually 
gave  the  bribes,  or  who  treated ;  the  Committee,  however, 
reserve  to  themselves  the  power,  on  the  special  application 
of  counsel,  to  proceed  with  any  case  which  tends  to  incul- 
pate any  principal  or  agents,  the  knowledge  of  which  case 
has  been  brought  out  before  the  Committee  in  the  pro- 
gress of  the  investigation,  and  with  the  circumstances  of 
which  the  parties  could  not  reasonably  be  supposed  to 
have  been  previously  cognizant. 

Mr.  Cockbum  then  opened  the  case  on  the  part  of  the 
petitioners,  as  one  of  bribery  and  treating  by  agents  of 
the  sitting  members.     He  also  stated,  that  the  scrutiny 
would  be  prosecuted,  if  the  petitioners  failed  in  substan- 
tiating the  charges  of  bribery  and  treating. 
The  Com-        Mr.  Cockbum^  in  opening  the  acts  of  bribery,  having 
ndt^Uire    confined  himself  to  a  statement  of  the  names  of  the  per- 
the  peti-      sous  receiving,  and  of  those  givin^r  the  bribes,  Mr.  Sent. 

tioner,  in  o         o  /  * 
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Wrangkam  applied  to  the  Committee  to  require  from  the     184S. 
petitioners'  counsel  a  further  statement  as  to  the  times  openiDg  a 
and  places  when  and  where  the  several  acts  of  bribery  bribery!* to 
took  place,  and  cited  the  Ludlow  case{\).     The  applica-  ^^^^^^^ 
tion  was  resisted  by  Mr.  Cockburn,  on  the  ground  of  the  the  several 
inconvenience  that  would  arise  from  the  resolutions  in  the  bribery  took 
Ludlow  case  being  generally   adopted.     If  the   parties  ^   '®* 
against  whom  the  present  petitions  were  directed,  were 
indicted  for  the  offence  of  bribery,  they  would  not  be  en- 
titled to  the  information  they  now  ask  for,  but  must  abide 
by  the  vague  statement  of  the  time  and  place  of  the  com- 
mission of  the  offence,  contained  in  the  indictment.     The 
Sudbury  Committee  declined  to  call  upon  the  petitioners 
to  give  similar  information  (2). 
The  Committee  refused  the  application. 

Mr.  George  Thompson,  a  clerk  of  Mr.  Maddison,  a  The  oeces- 
banker  at  Southampton,  was  called  as  a  witness  by  the  ^'^ses'in- 
petitioners.     Before  he   was  sworn,  he  applied  to  the  ^i[J^**^^* 
Committee  to  have  certain  expenses  paid  him  before  he  enable  him 
gave  his  testimony.     He  stated  that  he  had  received  the  before  the 
Speaker's  warrant  six  months  previously.     On  the  Friday  xi^^^ 
preceding  the  day  of  his  appearing  as  a  witness  (Monday),  ^^^J^^®*": 
he  left  Southampton,  pursuant  to  notice  he  received,  to  Committee 
attend  the  Committee  with  several  large  and  cumbersome  before  they 
account  books  belonging  to  the  bank.     He  was  compelled  j^"*,]^iv^ 
to  employ  another  person  to  take  charge  of  those  books,  >>"  evi- 
as  he  could  not  carry  them  about  with  him.     He  bad  not 
received  any  thing  on  account  of  his  expenses,  and  his  ap- 
plication now  was  to  have  such  expenses,  including  those 
of  the  person  employed  by  him,  paid  before  he  gave  his 
evidence. 

Mr.  Baker  (the  petitioners'  agent),  upon  this  application 

(1)  See  anUt  p  242,  n.  (1). 

(2)  Ante,  p.  244.    And  lee  poit,  the  'NeweatiU'UndeT'Lym$  cau,  where  a 
aimilar  application  was  refused. 
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184S.  being  made,  immediately  offered  to  give  the  witness  a 
guarantee  for  the  payment  of  his  legal  expenses^  which 
he  declined  to  take. 

The  Committee  resolved  "  that  the  petitioners  be  forth- 
with required  to  pay  or  tender  payment  to  the  witness  of 
all  the  legal  and  necessary  expenses,  which  he  has  incurred 
or  may  incur  in  proceeding  to  Liondon  to  be  examined,  to- 
gether with  the  necessary  expenses  of  conveying,  and 
keeping  in  safe  custody,  the  documents  he  has  brought 
with  him  for  examination  (1)/' 

On  the  following  day  the  Chairman  of  the  Committee 
stated  that  the  Committee  had  agreed  to  a  general  reso- 
lution which  would  apply  to  all  cases  ;  they  had  resolved^ 
^'That  the  necessary  expenses  to  enable  a  witness  to 
appear  before  the  Committee  shall  be  paid  before  he  gives 
his  testimony ;  but  with  regard  to  all  other  expenses  the 
witness  must  apply  to  the  Speaker  under  the  4  &  5  Vict. 
c.58,s.89(2)." 

April  23. 

A  witness         Mr.  John  Wren,  an  elector  of  Southampton,  was  called 

not  shown 
to  be  con- 
nected with  (0  Upon  this  resolution  being  read,  the  witness  delivered  to  the  petitioners* 
the  sitting  agent  a  bill  of  9/.  7<.  for  expenses.  The  amount  being  objected  to  by  Mr. 
inembers,  Baker,  who  tendered  6/.  to  the  witness,  the  Committee  sent  for  the  taxing 
havineocca-  ^^^^'  The  Committee  having  deliberated,  the  Chairman  said  they  did  not 
sionally  consider  9/.  7i.  unreasonable,  and  required  that  sum  to  be  paid, 
attended  the  (2)  See  the  Hertford  case,  P.  &  K.  561,  and  the  Norwich  case,  P.  &  K. 
meetings  of  573  .  j^  -^^^  ^f  ^hjch  a  similar  refusal  by  witnesses  to  give  testimony  before 
tion commit-  ^^^^'  expenses  were  paid  occurred.  In  the  "Norwich  ease,  the  Speaker,  the  Hon. 
tee,  allow^  Charles  Manners  Sutton,  being  consulted,  declared  "  that  all  he  conceived  a 
to  be  asked,  witness  could  demand  before  he  gave  his  testimony  was  payment  of  his  neces- 
what  he  g^^^y  expenses  to  enable  him  to  come  to  (he  Committee."  The  opinion  of  the 
spectins  a  ^P^^^^i*  ^^  ^®  1'^®'  ^^^"^  appears  to  have  been  acted  upon  by  the  Committee 
voter  to  a  in  tl>e  above  resolution.  It  may  be  observed,  however,  that  the  grounds  of  their 
person,  who  determination  are  not  known,  as  no  discussion  prcce<led  their  deliberation,  and 
did  not  ap-  Jq  ifjgjj.  resolution  no  reference  is  made  to  any  authorities.  Notwithstanding  the 
more  nearlv  ^P^°^^°  ^  ^^  Speaker  in  the  Norwich  case,  and  the  above  resolution  of  the 
connected  Committee,  it  may  be  doubted  whether  the  remedy  of  a  witness  for  his  expenses 
with  the  is  not  confined  to  the  means  specifically  pointed  out  by  the  4  &  5  Vict  c.58. 
""*''^  and,  perhaps,  to  an  action  at  law. 
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as  a  witness  by  the  petitioners.     In  his  examination  in      184S. 
chief  he  stated  in  substance  that  for  some  years  he  had  |],an  beiog 
supported  the  conservative  interest  in  Southampton,  and  tb^^^^m-^^ 
had  appeared  in  the  revising  barrister's  courts  to  protect  mittee,  and 
that  interest;   that  he  took  an  active  part  in  the  last  acuDgatthe 
election^  and  voted  for  the  sitting  members ;  that  before  {hrcomm^t! 
and  d  urine  the  election  a  body  of  gentlemen  sat  at  the  fee  was  held, 

®     ^  .  in  the  ma- 

Dolphin^  acting  for  the  sitting  members;    and  that  he  nagemeot 

occasionally  attended  their  meetings.  This  body  the  eiecUoo. 
witness  at  first  declined  to  call  a  committee,  but  he  after- 
wards spoke  of  it  as  the  sitting  members'  committee ; 
that  amongst  other  persons  belonging  to  the  committee, 
were  Mr.  Edward  Hunt,  Mr.  Mackay,  Capt.  Ward,  Mr. 
John  Hunt,  and  Mr.  Coulson.  That  the  witness  knew  Mr. 
Abrahams,  one  of  the  returning  oflScers,  very  well,  and  in 
consequence  of  something  that  passed  between  them  the 
witness  first  went  to  the  committee  at  the  Dolphin ;  that  on 
that  occasion  the  sitting  members  were  both  present ;  that 
the  witness  knew  a  voter  of  the  name  of  Callen ;  and  that 
in  consequence  of  an  application  made  to  witness  by  John 
Hunt  and  Coulson,  he  went  to  Callen ;  that  after  seeing 
Callen  he  went  to  the  committee  room ;  that  he  did  not 
state  to  the  committee  what  had  passed  between  him  and 
Callen,  but  sent  one  of  the  messengers  attending  the 
committee  room  for  Mr.  Mackay ;  that  Mr.  Mackay  was 
a  solicitor,  and  was  acting  at  the  committee  room  at  the 
Dolphin  in  the  management  of  the  election  ;  that  Mr. 
Mackay  came  into  the  committee  room  upon  being  sent 
for,  and  that  witness  spoke  to  him  about  Callen.  The 
witness  was  then  asked  what  he  stated  to  Mackay  on  the 
subject  of  Callen  ? 

Mr.  Austin  objected  to  this  question.  There  was  no 
proof  that  Mackay  was  the  agent  of  the  sitting  members, 
and  no  conversation  therefore  between  him  and  the  wit- 
ness was  admissible  in  evidence  against  them.     If  Mackay 
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184S.  were  to  be  deemed  an  agent,  from  the  circumstance  of  his 
belonging  to  the  committee  at  the  Dolphin,  so  would  every 
person  who  belonged  to  that  body.  In  the  London 
case  (I),  although  it  was  proved  that  the  imputed  agent 
had  attended  meetings  of  the  committee,  and  that  he  had 
done  various  other  acts  in  the  actual  management  of  the 
election,  and  moreover  was  a  known  and  recognized  ma- 
nager of  the  arrangements  for  the  election  of  the  sitting 
members,  yet  it  was  held  that  not  even  a  piirn^  facie  case 
of  agency  was  established  against  him. 

Mr.  Serjt.  Shee  contended  that  the  facts  deposed  to  by 
the  witness  Wren  as  far  as  respected  Mackay  proved  the 
agency  of  that  person  ;  and  that  such  proof  was  sufficient 
even  under  the  old  law  to  let  in»  as  evidence  to  affect  the 
sitting  members,  the  conversations  between  him  and  the 
witness.  But  by  the  recent  statute  (2),  such  evidence  was 
clearly  admissible  without  any  agency  being  established 
at  all. 

Mr.  Austin,  in  reply. — The  statute  'cited  does  not  help 
the  other  side.  The  object  of  that  statute  is  to  allow 
proof  of  bribery  to  be  given  before  agency  is  shown. 
That  statute  does  not  alter  the  rules  of  evidence  any 
further,  and  does  not  affect  the  principle  by  which  con- 
versations between  third  parties  or  declarations  by  them, 
which  is  the  present  case,  are  excluded,  where  those  par- 
ties are  not  shown  to  be  agents  of  one  of  the  parties  to 
the  suit. 

The  Committee  after  deliberation  resolved,  that  the 
question  might  be  put.  The  Committee  divided  on  this 
resolution :  Ayes,  Jive ;  Mr.  Hutt,  Mr.  H.  Hinde,  Mr. 
Stanley,  Mr.  Wilshere,  Mr.  Redington :  Noes,  two  ;  Mr. 
Godson,  Mr.  Buck  (3). 

( 1 )  F.  &  F.  600  ;  and  sec  Rogers's  Law  and  Praclice  of  Election  Committees, 
p.  200,  et  teq. 

(2)  4  &  5  Vict,  c.  67.  (3)  Minutes  of  Proceedings,  p.  iv. 
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The  witness  was  then  further  examined,  and  stated  that      184;2. 
he  told  Mackay  that  Callen  was  going  that  night  by  one  a  wiioess 
of  the  packets  to  France ;  that  his  affairs  were  embar-  ^j^^j^^j^j^ 
rassed,  that  be  required  assistance  to  make  some  little  he  had  lent 
arrangements,  and  wanted  a  loan  of  10/.  to  prevent  an  ex-  sum  of 
ecution.    The  witness  then  stated  that  he  lent  Callen  lOZ. ;  "om^M ' 
and  further  that  Mackay  during  the  interview  left  the  i©  answer 
witness  for  a  sbort  time,  after  he  had  told  him  that  Callen  from  whom 
wanted  10/.  to  meet  an  execution.    The  witness  was  then  money, 
asked  where  he  got  the  10/.  which  he  gave  to  Callen?  ^b^efiedto 
This  question  he  declined  answering,  on  the  ground  *^  that  the  question 
he  wished  to  shield  himself  from  any  imputation  which  ground  that 
might  afterwards  lead  to  a  chain  of  evidence,  which  might  J^f-ht  cr^ 
criminate  him."  ™>°*'«  **""• 

Chairman. — You  mean  to  say  the  answer  you  would 
give  might  criminate  yourself.  Witness. — I  do.  Mr. 
Seijt.  Shee.'—Did  Mackay  give  you  the  10/.?  Witness. — 
I  must  decline  answering  that  question.  Chairman. — On 
what  ground?  Witness. — On  the  same  grounds  as  the 
other.  Chairman.  — You  state  on  your  oath  that  the  an- 
swer you  may  give  to  that  question  might  in  your  opinion 
criminate  yourself?  Witness. — Yes,  it  might.  The  wit- 
ness was  then  ordered  to  withdraw,  and, 

Mr.  Serjt.  Shee  called  on  the  Committee  to  compel  the 
witness  to  answer  the  questions.  The  answers  were  not 
necessarily  criminatory,  and  ought  therefore  to  be  insisted 
on.  The  tribunal  and  not  the  witness  is  to  judge  whether 
an  answer  to  a  question  will  criminate  him  or  not. 

Mr.  Austin. — The  principle  is,  that  a  witness  is  not 
compellable  to  answer  a  question  when  the  answer  in  his 
opinion  may  criminate  him.  His  own  opinion  is  a  suffici- 
ent justification  for  his  refusal  to  answer  in  such  a  case.. 
In  the  Southwark  case{\)f  a  publican  called   to  prove 

(1)  Clifford,  103;  but  see  note  (£.}  posu 
VOL.  I.— B.  A,  E.  C.  C  C 
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lS4f2.  treating  declined  to  answer  certain  questions,  and  was 
asked  on  what  grounds  he  so  declined ;  the  Committee 
determined  that  such  a  question  was  inadmissible,  if  pro- 
posed with  a  view  of  asking  from  the  witness  why  be 
thought  the  answer  would  criminate  him.  But  further, 
it  is  the  practice  of  Committees  to  inform  or  admonish  a 
witness,  that,  if  the  answer  to  the  question  may  criminate 
him,  he  may  refuse  to  answer  it.  This  was  done  in  the 
Boston  case{l),  the  MidcUesex  case {2),  the  Southampton 
case  (3),  and  the  Worcester  case  {4!),  and  it  is  the  just  and 
reasonable  course  (5). 

The  Committee  resolved  that  the  witness  be  directed 
to  answer  the  question. 

The  Committee  divided  on  this  resolution.  Ayes, 
four;  Mr.  Hutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Red- 
ington  :  Noes,  three :  Mr.  Godson,  Mr.  Hodgson  Hinde, 
Mr.  Buck  (6). 

The  witness  was  then  recalled,  and  in  his  further  exa- 
mination in  chief  stated  that  Mackay  gave  him  the  10/. 
He  also  stated  that  a  few  days  before  the  election,  John 
Hunt  and  Coulson  applied  to  him  respecting  a  voter 
named  Whitmarsh,  and  requested  witness  to  see  him. 
That  witness  went  to  the  Wheatsheaf  public-house,  where 
Hunt  and  Coulson  said  Whitmarsh  was  to  be  found,  and 
there  saw  him,  and  that  witness  spoke  to  him  privately  in 
the  yard  adjoining  the  Wheatsheaf.  The  witness  was 
then  asked  as  to  what  passed  between  him  and  Whit- 
marsh ?  He  declined  to  answer  the  question,  unless  the 
Committee  insisted  on  his  doing  so.  In  answer  to  a  ques- 
tion by  the  Chairman,  whether  it  was  his  opinion  that  the 

(1)  1  Peck.  437.  (2)  2  Peck.  36. 

(3)  P.  6c  K.  206. 

(4)  K.  &  O.  243. 

(5)  See  the  Sudbury  cau,  ante,  p.  250.    But  see  16  Veaey,  242,  as  to  a 
change  io  the  practice  of  the  coarts  of  law  ia  this  respect 

(6)  Minutes  of  ProceediDgt,  p.  iv. 
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answer  might  criminate  him,  he  replied^  it  was— on  the     1842. 
same  ground  as  the  other. 

Mr.  Serjt.  Shee. — ^This  is  a  perfectly  proper  question^ 
and  one  that  the  witness  should  be  compelled  to  answer. 
It  is  not  a  question  the  answer  to  which  must  necessarily 
criminate  him.  Moreover,  the  witness  has  already  given 
answers  to  questions  respecting  portions  of  a  transaction 
which  may  criminate  him,  and  it  is  too  late  for  him  now 
to  refuse  to  answer  other  questions  relating  to  the  same 
matter;  East  y.  Chapman  (I). 

Mr.  Austinl — The  ground  of  the  former  application  to 
the  Committee,  that  the  witness  should  answer  the  ques- 
tion as  to  where  he  obtained  the  10/.  advanced  to  Callen, 
was,  that  it  lay  entirely  in  the  prorince  of  the  Committee 
to  say  whether  the  witness  should  answer  or  not.  The 
argument  now  is,  that  having  already  criminated  himself, 
he  must  still  further  criminate  himself.  The  witness  not 
having  been  cautioned  on  the  subject  of  criminating  him* 
aelf,  unwarily  answered  certain  questions  relating  to  the 
transaction  between  himself  and  Whitmarsh,  and  it  is 
now  argued  he  must  answer  all  that  are  put  to  him.  In 
Easi  V.  CAapman  the  answer  was  voluntary  on  the  part 
of  the  witness  by  which  he  criminated  himself  in  the  first 
instance,  and  he  was  not  then  allowed  to  hold  back  any 
part  of  the  truth  ;  there  could  not  be  a  greater  difference 
between  two  cases  than  between  that  and  the  present. 
The  answers  of  the  witness  given  since  the  last  resolution 
of  the  Committee  cannot  be  said  to  have  been  given  vo- 
luntarily ;  he  does  not  know  what  questions  he  may  not  be 
compelled  to  answer. 

The  Committee,  after  deliberation,  resolved  that  the 
witness  be  directed  to  answer  the  question. 

The  Committee  divided:    Ayes, four ;  Mr.  Hutt,  Mr* 

(1)  M.  &  M.  46. 
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1842.  Stanley,  Mr.  Wilshere,  Mr.  Redington :  Noes,  three; 
Mr.  Godson,  Mr.  H.  Hinde,  Mr.  Buck(l). 
Witnesi  not  The  witness  was  recalled,  and  upon  the  question  being 
to  suite  put  to  him  as  to  what  passed  between  him  and  Wliit- 
brtliS"^  marsh,  stated,  that  he  told  Whitmarsh  that  he  came  to 
him  and  a    him  about  his  vote,  and  Whitmarsh  said  he  would  not 

voter,  upon 

his  object-    give  any  answer  till  four  o'clock,  as  he  expected  some 
"*'  gentlemen  to  call  upon  him  by  that  hour.     That  witness 

stopped  with  him  till  five  o'clock,  when  Whitmarsh  said 
**  I  will  now  hear  anything  you  have  to  say,  I  have  made 
up  my  mind  to  vote  for  no  party  for  less  than  20/."  The 
witness  then  addressing  the  Committee  said,  he  must  de- 
cline going  on  with  any  further  part  of  the  conversation, 
unless  they  insisted  on  his  doing  so.  The  witness  was 
then  ordered  to  withdraw. 

The  Committee,  after  deliberation,  directed  that  the 
examination  of  the  witness  should  be  proceeded  with ; 
the  Chairman  informing  the  witness  that  if  he  had  any 
objection  to  answer  the  questions  which  the  counsel  put, 
he  was  to  make  his  objection  before  he  answered  the 
question  (2). 

Witness  The  witness  was  then  recalled,  and  asked  as  to  where 

to  answer  a  ^^  ^®°^  ^^^^^  ^^^  conversation  he  had  with  Whitmarsh  at 
thTaiTswer    ^^®  Whcatsheaf  ?     The  witness  upon  this  question  being 
to  which,  he  put  expressed  a  wish  to  address  the  Committee,  but  the 
not  only       Chairman  told  him  he  was  under  examination,  and  thai 
hi'iMelf!but  ^^y  *"8^®r  ^^  might  give  must  be  taken  down  by  the 
also  others."  shorthand  writer  as  an  answer  to  the  question.     The  wit- 
ness then  declined  to  answer  the  question,  and  in  reply 
to  a  question  from  the  Chairman  gave  as  his  reason  for 
so  doing,   that  answering  the  question  might  not  only 
criminate  himself  but  others. 

The  Committee  directed   the   witness  to  answer  the 
question. 

(1)  Minutes  of  Proceedings,  p.  r.  (2)  Note  (A.)  pott. 
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The  witness  then  stated,  that  after  leaving  Whitmarsh  1812. 
he  went  to  Mr.  Abrahams,  one  of  the  returning  officers, 
and  toUl  him  what  had  passed  between  him  (witness)  and 
Whitmarsh,  and  also  told  him  that  John  Hunt  and  God- 
son had  been  with  him  before  he  had  seen  Whitmarsh. 
The  witness  stated  that  be  was  not  more  than  two 
minutes  with  Mr.  Abrahams,  and  that  upon  leaving  him 
he  went  back  to  Whitmarsh.  That  what  witness  said  to 
Mr.  Abrahams  was  to  the  effect  that  Whitmarsh  would 
not  poll  for  less  than  201. ;  and  that  what  Mr.  Abrahams 
said  to  witness  was  to  the  effect,  that  what  he  (witness) 
did  would  be  correct.  The  witness  was  then  asked  what 
he  said  to  Whitmarsh  on  his  going  back  to  him  ?  The 
witness  said  in  answer,  *'  I  told  him  that  I  would  give 
him  the  20/." 

The  Chairman  here  informed  the  witness,   that  the  witness  ad- 
Committee  did  not  wish  to  take  any  unfair  advantage  of  that  if  he 
him  ;  that  he  was  to  understand,  that  if  he  had  any  ob-  ^^■°'^*" 
jection  to  answer  questions  put  to  him  by  counsel,  before  answer 
he  answered  them,  he  must  state  to  the  Committee  that  put  to  him, 
he  objected  to  such  questions.  oliwttf 

Mr.  Austin  suggested  to  the  Committee  whether  from  1|*®™  ^^^^ 

®®  he  answer- 

the  nature  of  the  last  answer,  and  its  having  been  given  ed  them. 
before  the  witness  was  sufficiently  cautioned  by  the  Com- 
mittee to  object  to  improper  questions,  the  answer,  and 
also  the  question  which  led  to  it,  should  not  be  expunged 
from  the  shorthand  writer's  notes. 

The  question  was  not  argued  by  either  side,  and  the 
Committee  after  deliberation  decided  that  the  question 
and  answer  should  remain  on  the  minutes  (1). 

The  witness  was  then  recalled,  and  stated  in  his  further  v^itness  di- 

examination  in  chief,  that  on  the  evening  of  the  day  on  g^J^^jJ^^j 

which  he  had  been  with  Whitmarsh,  he  went  to  the  passed  be- 

tweea  nim 
(1)  Note  (B.)  post.  and  the 

election 
committee  at  a  certain  time,  though  he  objected  that  such  statement  would  injure  him. 
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1842.  committee  room  to  see  Mackay.  That  for  this  purpose 
he  went  to  a  small  room  by  a  staircase  leading  from  the 
general  committee  room,  used  for  the  purposes  of  the 
election^  and  where  business,  might  be  conducted  more 
privately  and  quietly.  That  he  had  previously  seen  in  that 
private  room  Mr.  Mackay^  Mr.  Blanchard^  Mr.  Mabson, 
Mr.  Ball  and  Mr.  Fricker.  That  on  the  occasion  when 
he  went  to  see  Mackay,  Mackay  was  there,  also  Mabson, 
Fricker  and  Ball.  The  witness  was  then  asked  ''What 
passed  between  you  and  those  gentlemen  in  this  room 
upstairs  on  that  evening  ?"  The  witness  said,  '^  That  is  a 
question  which  I  must  decline  to  answer,  as  I  consider  the 
question  calculated  to  do  me  some  serious  injury." 

The  Committee  after  deliberation  decided  ''that  the 
witness  be  required  to  answer  the  question." 

The  Committee  divided :  Ayes,  four ;  Mr.  Hutt,  Mr. 

Stanley,  Mr.  Wilshere,  Mr.  Reddington:  Noes,  three; 

Mr.  Godson,  Mr.  H.  Hinde,  Mr.  Buck  (1). 

The  witDess      The  witness  was  then  recalled,  and  upon  the  question 

to  answer"^  being  repeated,  said  "  he  must  Still  decline  answering  it ;  he 

the  ques-      ^^g  j^  ^^  hands  of  the  Committee,  but  could  not  answer 

lion,  and        ^  ^ 

stating  that  it;  he  was  of  opinion  that  the  answer  would  criminate 

he  was  of      ,  ,      „ 
opinion  the    "Jm. 

wouTr  r'-        "^^^  witness  was  ordered  to  withdraw,  and  the  Com- 
minate  him,  mittee  after  deliberation  resolved  "  that  the  Committee 

comroitled      ,.  ,.,»,  ,  .  .  ., 

to  the  cus-    having  decided  that  the  witness  is   required  to  answer 
SerJeant-aN  ^'^  question  put  to  him  by  the  counsel,  and  the  witness 
Arms.         refusing  to  answer  it,  the  Committee  is  of  opinion  that 
the  witness  be  committed  to  the  custody  of  the  Serjeant- 
at-Arms,  and  that  the  Chairman  do  report  the  same  to  the 
House  at  its  next  sitting  (^)." 

A^Txi  25.        At  the  meeting  of  the  Committee,  Mr.  Cockburn  ap- 
^PP^'^^*^°**  plied  for  leave  to  recall  the  witness  Wren,  who  was  under 

(1)  Minutes  of  Proceedings,  p.  v.  (2)  Note  (C.)  post. 


fused. 
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examination  at  the  previous  adjournment  of  the  Commit-     184S. 
tee.     [Chairman. — Your  request  is  to  examine  a  witness  mittee  to 
in  the  custody  of  the  Serjeant-at-Arms,  under  a  warrant  neM^incus- 
from  us?]     It  was;  and  it  was  in  accordance  with  the  Jf*^y^^*^« 
constant  practice  to  do  so.     His  application  was  that  the  Arms,  to  be 

t      ■  V  111  •  •  brought  be- 

Witness  be  brought  up  to  enable  the  petitioners  to  com-  fore  them  to 
plete  his  examination.  J^/J^;^.. 

Mr.  Austin  was  indifferent  as  to  the  course  the  Com-  ?"^><;»*»  «- 
mittee  might  take,  and  left  it  to  them  to  determine  whether 
they  had  the  power  to  recall  the  witness  or  not. 

After  deliberation  the  Committee  resolved, ''  The  Com- 
mittee having  decided  that  the  witness  shall  not  be 
brought  up  for  examination,  call  on  the  counsel  for  the 
petitioners  to  proceed  with  their  case  (I)." 

At  a  subsequent  period  of  the  day  the  room  being 
cleared  the  Committee  after  deliberation  resolved,  "  That 
the  Chairman  be  instructed  to  move  the  House  that 
John  Wren  be  brought  to  the  bar,  and  interrogated  as  to 
whether  he  still  persists  in  his  contempt  in  reftising  to 
give  evidence."  Upon  a  division  of  the  Committee  upon 
this  resolution,  there  were  Ay e^, Jive;  Mr.  Hutt,  Mr.  H. 
Hinde,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington: 
Noes,  two  ;  Mr.  Godson,  Mr.  Buck  (S). 

Mr.  Redington  moved  the  House  accordingly,  when. 
Wren  being  interrogated,  it  was  ordered,  "  That  John 
Wren  having  expressed  his  readiness  to  submit  himself 
to  the  pleasure  of  the  House,  be  now  discharged  from  the 
custody  of  the  Serjeant-at-Arms  attending  this  House, 
and  that  he  be  directed  to  attend  the  Committee  ap- 
pointed to  try  the  matter  of  the  Southampton  election 
petition  to-morrow  morning  (3)." 

(1)  Note  (D.)  Tpoit.  (3)  Note  (£.)  poit. 

(2)  Minutes  of  Proceedings,  p.  vii. 
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1842.         The  witness,  Wren,  was  recalled,  and  in  the  course  of 

A^ii  28.    his  further  examination  in  chief  was  asked  what  he  had 

witDesi  not  ^\j^  ^q  {^q  ffentleoien  up-stairs  respecting  Whitmarsh  ? 

compelled  °  ,     ,  ,  i 

to  answer  a  The  witness  stated  that  the  answer  to  that  question  was 

R?wer    the  main  link  in  a  chain  of  evidence  which  would  and 

*°d would*  must  criminate  him,  and  before  he  answered  the  question 

cnminate      he  thrcw  himself  on  the  Committee  for  protection. 

^^'  Mr.  Cockburn  contended  that,  according  to  the  case  of 

East  V.  Chapman  {l\  the  witness  could  not  now  decline 

answering  the  present  question.     He  had  already  avowed 

many  circumstances  connected  with  the  same  transaction, 

all  links  in  the  chain  of  evidence  to  criminate  him.    The 

objection  is  a  pretence  on  the  part  of  the  witness,  his  real 

object  being  to  screen  other  persons. 

The  Committee,  after  deliberation,  decided  *'  that  it  be 

left  to  the  discretion  of  the  witness  to  answer  the  ques« 

tion  (2)." 

Aprils,  The  witness,  Wren,  was  recalled,  and  in  the  course  of 
his  examination  in  chief  stated,  that  he  had  seen  Whit- 
marsh at  the  Wheatsheaf,  that  he  had  conversed  with 
him  about  his  vote,  that  Whitmarsh  had  refused  to  vote 
for  less  than  20/.,  that  witness  promised  him  20/.,  and  on 
the  same  evening  introduced  him  to  the  general  com- 
mittee. The  following  question  was  then  put  by  Mr. 
Serjt.  SAee,  **  Did  you,  when  you  went  in  the  evening  to 
the  room  up-stairs,  communicate  these  facts  to  the  persons 
present  ?*'  This  question  the  witness  declined  to  answer 
on  the  ground  that  the  answer  would  criminate  him* 

The  Committee,  after  deliberation,  decided  "  that  it  be 
left  to  the  discretion  of  the  witness  to  answer  the  ques- 
tion (3)." 

(1)  M.  &  M.  46.  (3)  Note  (G.)  pott. 

(2)  Note  (F.)  post. 
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The  witness  was  recalled,  and  in  the  course  of  his  fur-     184S. 

ther  examination  in  chief  stated,  that  previously  to  the  vvitness 

election  he  kept  a  memorandum  containing  the  names  of  fo«>P«*ted 

'^  ®  to  answer  a 

the  Toters  he  had  secured ;  that  on  the  evening  of  the  ouestion, 

nomination  day  he  went  to  the  committee  room  up^stairs  to  which  he 

at  the  Dolphin;  that  he  produced  the  memorandum  in  JJJ^nate*^ 

question  there ;  that  he  was  told  to  retire,  and  that  the  l>iin* 

money  should  be  sent  to  him  in  the  evening ;  and  that  he 

would  not  swear  that  the  amount  was  not  mentioned  in 

the   committee  room.     He  was  then  asked,  ^^Will  you 

swear  that  you  did  not  hand  in  a  list  of  sums  that  you 

wanted,  the  total  amount  of  which  was  90/.,  and  that  you 

showed  it  to  the  Committee  V*    This  question  the  witness 

declined  to  answer  on  the  ground  that  the  answer  would 

criminate  him. 

The  Committee,  after  deliberation,  resolved,  *'  that  the 

witness  be  required  to  answer  the  question.*'     Upon  this 

resolution  the  Committee  divided:  Ayes,  six;  Mr,  Hutt, 

Mr.  H.  Hinde,  Mr.  Stanley,  Mr.  Buck,   Mr.  Wilsheroi 

Mr.  Redington;  Noes,  one;  Mr.  Godson  (1). 

The  witness  was  recalled^  and  in  the  course  of  his  fur-  Witness  not 
ther  examination  in  chief  declined  to  answer  the  question,  to'answer  a 
whether  "  Luce   did  not  brini^  him  some  money  that  JU**^"*' 

^  '^  the  answer 

evening  (the  evening  he  was  told  that  money  should  be  to  which  he 
sent  to  him)/'  on  the  ground  that  the  answer  would  cri-  criminate 
minate  himself.  ^^"• 

The  Committee,  after  deliberation,  resolved,  *'  that  it 
be  left  to  the  discretion  of  the  witness  to  answer  the  ques- 
tion (2)." 

The  witness  was  recalled,  and  in  the  course  of  his  fur-  Witness 
•       ••!•#»  Ill  A         compelled 

ther  exammation  m  chief  stated,  that  three  persons  of  the  to  answer  a 

name  of  Dible  were  not  on  his  list,  (the  list  of  voters  he  ^^'j^^, 

to  which  he 
(1)  Minutes  of  Proceedings,  p.  xii«  (2)  Note  (H.)  post,         said  would 

crimimte 
him. 
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184S.  had  secured,  ante,  p.  891.)  He  then  declined  answering 
whether  William  Andrews  was  on  the  same  list,  on  the 
ground  that  the  answer  might  criminate  himself. 

The  Committee*  after  deliberation*  resolved  ''  that  the 
witness  be  required  to  answer  the  question."  The  Com- 
mittee divided  on  this  resolution:  Ay ea, Jive;  Mr.  Hutt^ 
Mr.  H.  Hinde,  Mr.  Stanley,  Mr.  Wilshere*  Mr.  Reding« 
ton  :  Noes*  iwo ;  Mr.  Godson,  Mr.  Buck(l). 

Samede-         The  witness  being  recalled*  and  the  examination  in 


cision. 


chief  continued*  stated*  that  Andrews  was  on  the  list  in 
question ;  that  witness  did  not  give  him  51. ;  that  witness 
saw  him  on  the  day  of  polling  after  he  had  polled ;  that 
witness  did  not  buy  anything  of  or  for  him ;  that  witness 
promised  to  pay  him  for  his  being  a  chairman ;  that  he  gave 
him  SL,  and  that  he  promised  him  nothing  further.  The 
witness  was  then  asked*  "  Where  he  got  the  3/.  ?"  and 
declined  answering  the  question*  on  the  ground  that  the 
answer  would  criminate  him. 

The  Committee*  after  deliberation*  resolved  ^*  that  the 
witness  be  required  to  answer  the  question  (2)." 

WitDCfls  not  ^^^  witness  was  recalled*  and  in  the  course  of  his  fur- 
compeiiad    ^\^^j^  examination  in  chief  stated*  that  he  knew  a  man  of 

to  answer  t 

att€8tion,  the  name  of  Charles  Houghton  ;  and  that  he  never  gave 
to  which  be  him  anything.  The  witness  then  declined  answering  wbe- 
criminate^  ther  he  had  ever  promised  Houghton  anything*  on  the 
him*  ground  that  the  answer  would  criminate  himself;  and 

the  Committee*  without  deliberation*  intimated  that  the 

question  could  not  be  put. 

Witness  The  witness  was  subsequently  asked  how  many  names 

to  ftMwora   ^^^^  <>"  ^^^  ^st,  (the  list  of  votcrs  secured  by  him,  ante, 

STmw  t    P'  391).      He  declined  answering  the  question*  on  the 

to  which  he 

tend  to  eri-  0)  Minutes  of  Proceedings,  p.  xiii.  (2)  Note  (I.)  poiU 

Qioftta  hiip. 
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ground  that  the  answer  would  be  part  of  a  chain  of  evi-     184^. 
dence  to  criminate  him. 

The  Committee^  after  deliberatioui  resolved  "  that  the 
witness  be  required  to  state  the  names  of  the  persons  on 

his  list  (1)." 

John  Fleming,  Esq.,  a  member  of  the  House,  was    Ayni26. 
called  as  a  witness  on  behalf  of  the  petitioners.     Upon  of theH^se 

his  being  sworn,  Mr. Sent.  Wrangham  said,  there  was  an  maybe 
1.       .  I         .  ;.  .,..        «  1.     examined 

objection  to  the  witness  bemg  exammed,  arismg  from  his  as  a  witness, 
having  been  present  in  the  room  during  the  previous  pro*  uj^^^n^ 
ceedings  of  the  Committee.    If  Mr.  Fleming  were  allowed  ?^°'^ 
to  be  examined,  other  persons,  similarly  situated,  would  previous 
be  entitled  to  the  same  favour.    It  was  not  intended,  on  oHbe  Com- 
the  part  of  the  sitting  members,  to  object  to  Mr.  Fleming  ^^^^* 
being  examined,  but  to  call  the  attention  of  the  Com* 
mittee  to  the  circumstance  stated,  in  order  to  prevent  any 
future  diiSculty  with  regard  to  witnesses. 

Mr.  Cockbum  contended  that  the  witness  could  be 
examined,  and  cited  the  Galway  case  (2),  where  Mr. 
Martin,  a  member  of  the  House,  was  examined,  though 
he  had  been  in  the  Committee  room  during  the  proceed- 
ings, and  that  moreover  after  he  had  been  informed  he 
should  be  wanted  as  a  witness.  It  was  further  contended, 
that  it  lay  in  the  discretion  of  the  Committee  to  admit  or 
reject  a  vritness  so  placed;  Parker  v.  M*WiUiam(3). 

The  Committee,  after  deliberation,  resolved  that  Mr. 
Fleming  might  be  examined. 

The  witness  then  stated,  that  a  sum  of  500/.,  entered  in  A  witness 
the  books  of  Mr.  Maddison,  banker,  of  Southampton,  as  ^f^^il  j^'. 
paid  in  to  an  account  headed  "  Election  Account,"  on  f.weraquc8- 

*  tion  on  the 

(1)  Note  (J.)  post.  (2)  P.  &  K.  623.  ground  that 

(3)  6  BiDg.  653;  see  also  iUxv.  Colley  and  Swut,  M.  &  M.  329;  and  the  "^^^l^^^ 

cases  of  Great  Marlow,  ante,  p.  97 ;  Sudbury,  ante,  p.  261 ;  and  Blackburn,  bf^gch  of 

ante,  p.  333.  confidence^ 

and  dishonourable  on  his  part. 
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1842.  SIst  August,  1841,  was  paid  in  by  him.  He  was  then 
asked  who  the  parties  were  from  whom  he  received  that 
money?  This  question  the  witness  declined  answering, 
on  the  ground  that  it  would  be  betraying  the  confidence 
of  the  persons  from  whom  he  received  the  money,  and 
improper  and  dishonourable  on  his  part,  and  degrading 
to  him  as  a  gentleman ;  and  further,  that  he  could  not  con- 
ceive how  his  answer  to  the  question  could  affect  the  in- 
vestigation. 

Mr.  Cochburn. — There  is  no  legal  ground  alleged  by 
the  witness  for  refusing  to  answer  the  question.  The 
ground  taken  is,  not  that  the  answer  will  criminate  the 
witness,  or  that  the  disclosure  of  what  he  seeks  to  with- 
hold will  be  a  violation  of  professional  confidence.  He 
has  not  advanced  a  single  reason  available  before  a  court 
of  law  or  an  election  committee  for  declining  to  answer. 
Although  in  this  particular  instance  the  sentiment  which 
dictates  to  the  witness  the  suppression  of  the  information 
required,  may  be  highly  creditable  to  him,  yet,  after  all,  it 
is  only  his  own  individual  notion  of  honour,  which  is  not 
sufficient  to  protect  him,  according  to  the  rules  of  evi- 
dence, from  answering.  If  the  money  were  given  to  the 
witness  for  bona  fide  purposes,  there  can  be  nothing  de- 
grading to  himself  or  to  the  persons  who  gave  it,  in  his 
disclosing  their  names.  It  is  only  on  the  supposition  that 
something  of  a  sinister  intention  accompanied  the  sub- 
scriptions, that  can  make  the  avowal  of  the  subscribers* 
names  degrading  to  any  party  concerned.  If  it  be  as- 
sumed that  the  money  was  not  advanced  for  improper 
purposes,  or  in  an  improper  manner,  there  ought  to  be  no 
hesitation  in  requiring  the  fullest  information  respecting 
it.  On  the  other  hand,  if  the  Committee  infer,  from  the 
hesitation  of  the  witness,  that  the  money  was  collected 
for  improper  purposes,  it  ought  to  allow  no  objections  but 
strictly  legal  ones  to  interfere  with  its  inquiries. 
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The  Committee,  after  deliberation,  resolved,  ''That  the     1842. 
witness  cannot  refuse  to  answer   the  questions  on   the 
grounds  assigned." 

The  witness  still  declined  to  answer  the  question. 

The  Committee  then  deliberated,  and  resolved,  "  That  Where  the 

witness  re- 
the  Chairman  do  report  to  the  House  at  its  sitting  this  fusing  to 

day  that  John  Fleming,  Esq.,  a  member  of  this  House,  qu^ton, 

in  the  course  of  examination  before  the  Committee,  had  |^^^\^'L 

refused  to  answer  a  question  put  to  him  by  counsel,  on  «>  by  the 

the  ground  that  it  would  be  a  betrayal  of  confidence,  waDtmem'. 

which  would  be  improper  and  dishonourable  on  his  part,  House ^be 

and  degrading  to  him  as  a  irentleman;  and  that  he  could  Commiitee 
.       ,         1  .  ,  .  1 .  .  directed  Uie 

not  conceive  how  his  answer  to  the  question  would  in  any  chairman  to 

way  affect  this  investigation;  and  the  Committee  having  fa^'^tothe 

decided  that  the  witness  could  not  refuse  to  answer  the  ^<>v^« 

question  on  the  grounds  which  be  had  then  assigned,  that 

the  witness  still  persisted  in  his  refusal  (I)." 

April  27. 

William  Rouse  M abson  was  called  as  a  witness  by  the  ^here  a 

petitioners;  and  in  the  course  of  his  examination  in  chief  parted  with 

stated,  that  he  lived  at  Southampton,  and  took  an  active  lion^ofdo^ 

part  in  the  election  of  the  sitting  members.     That  he  ^^^^* 
■^  ^         ^  after  he  was 

drew  checks  upon  the  election  fund  deposited  at  Mr.  served  with 

Maddison's  bank,  and  that  such  checks  were  signed  by  er's  v^ant 

himself,  and  by  a  second  person.     That  the  check-book  ^1^5^^^ 

was  for  the  most  part  at  the  committee-room,  but  that  ^^^  ^^' 
,  .  11      t     1     t  t        n  *  .1       prising  such 

the  witness  generally  had  the  custody  of  it    at   night,  documenu, 

That  when  he  drew  a  check  he  made  a  minute  of  its  ^oce'^^* 

contents  in  the  margin  of  the  check-book.     That  the  *Je«L*>«f<>^e 
f  ,  the  Com- 

check-book  was  in  his  possession  when  he  drew  a  certain  mittee,  he 

check  for  62L  I2s.,  which  was  after  he  was  served  with  mitt^Ty 

the  Speaker's  warrant;  and  that  he  had  in  his  possession  ^fy^^J^'tij^ 

subsequently  to  his  being  so  served  several  bills,  receipts  custody  of 

at- Arms* 
(1)  Note  (K.)  post. 
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1842.  and  documents  relating  to  the  payment  by  him  of  money 
connected  with  the  election.  That  he  was  served  with 
the  Speaker's  warrant  in  September,  ISI*!,  and  that  sub- 
sequently to  such  service  he  gave  the  check-book^  and  all 
the  other  documents,  to  Captain  Ward,  the  chairman  of 
the  election  committee,  and  that  he  had  none  of  them  in 
his  custody  at  the  time  of  his  examination  (1). 

April  38.  Mr.  Cockbum  applied  to  the  Committee  to  compel  the 
witness  to  produce  the  check-book  and  other  documents, 
which  he  admitted  to  have  been  in  his  custody  and  pos- 
session after  he  was  served  with  the  Speaker's  warrant. 

Mr.  Serjt.  Wrangham  did  not  claim  to  be  entitled  to 
address  the  Committee  on  the  question  before  them,  but 
would  direct  their  attention  to  the  fact  that  the  check- 
book was  not  specifically  mentioned  in  the  warrant,  the 
language  of  which  was  general.     A  notice  to  produce  all 

(1)  The  followiog  is  a  copy  of  the  warrant. — Whereas  a  petition  of  Joseph 
Lankester  and  others,  complaining  of  an  undne  election  and  return  for  the  town 
and  county  of  the  town  of  Southampton,  has  been  presented  to  the  House  of  Com- 
mons, the  matter  of  which  petition  is  to  be  tried,  in  the  present  session  of  parlia- 
ment, by  a  Select  Committee  to  be  appointed  under  an  act  passed  in  the  fourth 
and  fifth  years  of  the  reign  of  Her  present  Mtjesty,  intituled, "  An  Act  to  amend 
the  Law  for  the  Trial  of  Controverted  Elections:*'  These  are  therefoie  to  re« 
quire  you,  William  Henry  Mackay,  William  Rouse  Mabson,  ironmonger,  Henry 
Pike,  hatter,  and  William  Selwood,  the  elder,  and  each  and  every  of  you,  to 
bring  in  your  custody  all  lists,  letters,  accounts  of  cash  received,  disbursed  and 
paid  at  the  late  election  for  the  town  and  county  of  the  town  of  Southampton, 
in  your  or  any  of  your  custody,  possession  or  power,  and  also  all  receipts  for 
money,  and  vouchers  for  the  payment  of  money,  books  containing  the  entries  of 
the  receipts  and  payment  of  money,  and  every  book,  paper,  writing,  memoran- 
dum and  document  whatsoever,  in  your  or  any  of  your  possession,  in  anywise 
relating  to  the  said  late  election,  and  therewith  to  be  and  appear  before  the  said 
Select  Committee  at  such  time  or  times  as  shall  be  notified  lo  yoo  by  the  parties 
signing  the  said  petition,  or  their  agenU,  and  to  receive  and  obey  such  further 
order  as  the  said  Select  Committee  appointed  to  try  the  matter  of  the  said  peti- 
tion shall  make  concerning  the  same ;  as  you  will  answer  the  contraiy  at  your 
peril.    Given  under  my  hand  the  10th  day  of  November,  1841. 

Charles  Shaw  Lsfevbe, 
Speaker, 
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papers,  &c«i  conceived  in  general  terms,  is  no  notice  at     184S. 
all(l). 

The  Committee,  after  deliberation,  resolved,  ''That 
the  witness  be  called  upon  to  account  for  the  check-book 
and  papers  which  he  had  in  his  possession  when  he  re- 
ceived the  Speaker's  warrant."  Upon  this  resolution  the 
Committee  divided  :  Ayes^^ve;  Mr.  Godson,  Mr.  Hutt, 
Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington :  Noes,  two ; 
Mr.  H.  Hinde,  Mr.  Buck  (^). 

The  witness  was  then  recalled,  and  stated  in  answer  to 
questions  put  to  him  by  the  Committee,  that  he  had  none 
of  the  documents  in  question  in  his  possession.  That  he 
had  no  particular  motive  for  not  producing  them.  That 
he  had  sent  them  to  Captain  Ward,  and  that  witness  did 
not  know  but  what  he  had  got  them,  still  witness  never 
asked  him.  That  the  documents  were  in  his  possession 
since  the  date  of  the  Speaker's  warrant.  That  the  en- 
tries in  the  counterfoils  of  the  check-book  corresponded 
with  the  checks  drawn. 

After  deliberation  the  Committee  resolved,  "  That  Wil- 
liam Rouse  Mabson,'  having  disobeyed  the  summons  con- 
tained in  the  Speaker's  warrant,  be  committed  to  the 
custody  of  the  Serjeant-at-Arms,  and  that  the  Chairman 
do  report  the  same  to  the  House  at  its  next  sitting."  On 
this  resolution  the  Committee  divided  :  Ayes,  four ;  Mr. 
Hutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington  :  Noes, 
three;  Mr.  Godson,  Mr.  H.  Hinde,  Mr.  Buck (3). 

(1)  TIm  ootice  to  produce  should  refer  to  the  documents  required  with  suffi- 
cient particularity ;  Phill.  Ev.  665.  In  France  v.  Lucy,  R.  &  M.  341,  the  no- 
tice to  produce  "all  letters,  papers,  and  documents  touching  and  concerning 
the  bill  of  exchange  mentioned  in  the  declaration,"  was  held  to  be  too  general 
and  therefore  bad ;  see  Janet  v.  Edwardt,  M'Cl.  &  Y.  139.  In  Jacob  v.  Lee, 
3  M.  &  R.  33,  a  general  notice  to  produce  "  all  letters  written  by  the  said  plain- 
tiff to  the  said  defendant  relating  to  the  matter  in  dispute,"  was  held  sufficient 
to  let  in  secondary  evidence  of  a  particular  letter,  although  it  was  not  specified 
at  to  date,  because  the  notice  particularized  the  parties  by  and  to  whom  the 
letters  were  addressed. 

(2)  Minutes  of  Proceedings,  p.  ix.  (3)  Note  (L,),  pott. 
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1842.         Elizabetli  Callen,  the  wife  of  Charles  Callen,  was  called 
April  20,    ^^  ^  witness  by  the  petitioners,  anil  in  her  examination  in 
Wbere  a      chief  Stated,  that  her  husband  and  she  lived  at  South- 
was  pnt  to »  ampton  at  the  time  of  the  election,  and  that  her  husband 
manSd  wo.  ^**  *"  elector  at  that  place.     That  he  was  in  difficulties  at 

man,  tbe      the  time,  and  that  she  was  present  at  a  conversation  be- 

aoswer  to 

whichmight  twecn  him  and  Wren.    That  Wren  gave  her  husband 

herhusband  ^^'^  She  was  then  asked,  "  Did  Wren  state  what  he 
rftbrib^"  gave  it  for?" 

tlieCoi&init-  Mr.  Talbol  objected  to  the  question  on  the  ground 
the  quoBtion  ^^^^^  ^^J  Conversation  between  Wren  and  the  witness 
bit^cau-'      could  not  be  evidence  to  affect  either  of  the  sitting  mem- 

aoned  the     bers  who  were  not  present  at  it.     Moreover,  that  the  tes- 

witoetsthat    .  , 

she  was  not  timony  of  the  witness  could  not  be  admitted  to  criminate 

answe/any   ^^^  husband,  which  might  be  tbe  immediate  effect  of  her 

^^'T'li^ted     ^^^i  allowed  to  answer  the  question.    Her  testimony 

to  criminate  might  Subject  him  to  the  penalties  of  bribery,  and  could 

band.  '       "ot  therefore  be  received.     If  her  husband  were  indicted 

for  receiving  the  10/.  from  Wren  as  a  bribe,  it  is  clear 

beyond  a  doubt  that  she  could  not  be  compelled  to  give 

this  testimony.     It  might  be  argued  that  the  question  put 

to  the  witness  was  for  a  purpose  collateral  only  to  the 

husband's  acts;  but  the  policy  of  the  law  is  the  same  in 

either  case,  and  leads  to  the  exclusion  of  the  testimony  of 

the  wife  wherever  it  criminates,  or  tends  to  criminate,  her 

husband.     Besides,  the  object  in  the  present  case  could 

not  be  merely  collateral,  as  some  of  the  effects  of  proving 

Callen  to  be  guilty  of  bribery  might  be  immediate  to  Callen 

himself. 

Mr.  Serjt.  Shee  contended  that  any  declaration  made 
by  Wren  when  he  gave  the  10/.  to  Callen,  was  admissible 
as  part  of  the  res  gestce.  If  the  husband  had  been  exa- 
mined instead  of  the  wife,  he  could  not  have  refused  to 
answer  the  present  question,  if  he  had  answered  the  pre- 
ceding ones  as  she  had  done*    The  wife's  privilege  of 
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not  answering  does  not  go  further  than  that  of  the  hus-  1842. 
band,  and  she  was  therefore  bound  to  answer  in  the  pre- 
sent instance.  Moreover,  the  object  of  the  question  was 
not  to  criminate  Callen,  but  for  another  and  collateral 
purpose,  viz.  to  show  a  corrupt  act  committed  by  Wren 
and  so  to  affect  the  seats  of  the  sitting  members ;  the 
witness,  therefore,  could  not  refuse  to  answer  the  question 
though  her  testimony  might  charge  her  husband  with 
bribery;  Rex  v.  Barthwick {\).  What  the  wife  said 
against  her  husband  on  the  present  occasion  could  not  be 
used  against  him  on  a  trial  of  an  indictment  against  him 
for  bribery,  it  was  res  inter  alios  acta. 

The  Committee,  after  deliberation,  resolved,  *'That 
the  question  may  be  put,  but  that  the  witness  be  cau- 
tioned that  she  is  not  bound  to  answer  any  question  which 
is  calculated  to  criminate  her  husband;  in  which  cases 
she  will  state  her  objection  when  the  question  is  put  (2).'^ 

The  witness  was  then  recalled,  and  in  the  course  of  her  The  wit- 
further  examination  in  chief  stated,  that  she  remembered  riS'^oman' 
Wren  coming  to  her  husband's  house,  and  that  she  was  "»»*  com- 

®  ,  '  pelled  to 

present  at  the  conversation  between  them.     She  was  then  repeat  a 
asked  what  the  conversation  was?  tion between 

To  which  question  Mr.  Talbot  objected,  on  the  ground  band  and 
that  such  conversation  could  not  be  evidence  to  affect  the  another  per- 

...  ,  .  •  ^^>  when 

sittmg  members,  as  at  present  there  was  no  transaction  of  it  appeared 
any  kind  shown  to  which  it  could  relate,  or  which  re-  fh^l^sucl 
quired  an  explanation  to  be  collected  from  the  conversa-  conversa- 

...  .  1  .         .       *'°°  would 

tion  in  question.     And  the  other  side  could  not  inquire  show  that 
A  1  •        .  .  .        .  her  husband 

ot  this  Witness  respecting  any  corrupt  transaction  between  was  a  party 
her  husband  and  Wren,  the  Committee  having  already  »<»»*>"*^- 
determined  that  she  is  not  bound  to  answer  any  question 
calculated  to  criminate  her  husband. 

Mr.  Serjt.  Shee  contended,  that  the  4  &  5  Vict.  c.  57, 

(1)  2  B.  &  Ad.  369.  (2)  Note  (M.),  potu 

VOL.  I. — B.  A.  E.  C.  D  l> 
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^°^'  relieved  him  from  the  necessity  of  connecting  the  sitting 
members,  in  the  first  instance,  with  the  parties  to  a  cor- 
rupt transaction,  to  which  this  conversation  related ;  and 
repeated  his  argument  that  although  the  evidence  from 
the  wife  of  the  conversation  in  question  might  show  that 
he  had  been  guilty  of  bribery,  yet  that  in  the  present 
proceeding  such  evidence  did  not,  strictly  speaking,  crimi- 
nate him. 

The  Committee,  after  deliberation,  resolved,  "  That  the 
question  cannot  be  put(l)." 

"^   '         James  Wyatt  was  called  as  a  witness  for  the  petitioners 

mittee         to  prove  that  one  Luke  had  been  bribed  to  vote  for  the 

aliowtliepe-  sitting  members.     In  opening  the  petitioners*  case,  Mr. 

titioDera  to    Cockburn  had  not  comprised  Luke's  name  amongst  those 

prove  a  case  *^  ° 

of  bribery     of  the  electors  bribed,  and  Mr.  Serjeant  Wrangham  ob- 

ID  their  jected  to  the  witness  being  examined  as  to  Luke's  case, 
aUboulh      "Pon  that  ground. 

tbecircum-  ^x.  Cockbum  Contended  that  the  Committee  would 
stances  at- 

tendiog  it     allow  him  to  proceed  with  this  case.    It  happened  that 

thel^ow-    the  circumstances  of  Luke's  case  did  not  come  to  the 

^^u^oD^^***  knowledge  of  the  petitioners  till  after  his  opening  speech. 

sioce  such    The  reservation  in  the  second  preliminary  resolution  ap- 

not  from  the  plicd  to  a  Case  like  the  present. 

S^Ien°Sbre      '^^®  Chairman  said  that  this  was  not  a  case  falling 

the  Com*  within  that  reservation,  which  was  confined  to  cases  trans- 
""Woe.  ....  ^  ,  .       .         n     . 

piring  m  the  course  of  the  exammation  of  witnesses,  or  m 

the  words  of  the  resolution,  **  to  cases  the  knowledge  of 

which  has  been  brought  out  before  the  Committee  in  the 

progress  of  the  investigation." 

The  Com-  Mr.  Sadleir  Moody  was  called  as  a  witness  on  behalf  of 
wiiSthT'  ^^  petitioners,  and  was  desired  to  produce  a  canvass 
production    boQj^  which  he  had  had  notice  to  produce.     He  stated 

of  the  can-  "^ 

vass  book     that  he  attended  at  the  sitting  members'  committee  room 

(1)  Note(N.)  poiL 
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at  the  Dolphin^  and  kept  the  canvass  book;  that  the  184S. 
canvass  book  was  not  open  to  the  inspection  of  everybody  i^^pt  by  ihe 
that  came  to  that  room,  but  that  he  kept  it  entirely  to  ^.^^?^ 
himself;  that  nobody  was  cognizant  of  the  promises  en-  uttingmeni- 
tered  in  it  till  witliin  three  days  of  the  election ;  and  that  mitteeroom, 
the  entries  were  made  from  the  information  brought  to  JJl^had^'ac* 
the  committee  room  by  the  several  agents.    The  witness  cesstoitbuc 

-  Ill  1  liimsclf,  and 

then  objected  to  produce  the  canvass  book^  on  the  ground  iu  coQtenu 
that  it  was  his  own  private  book.  known  ufl 

The  Committee  after  deliberation  were  of  opinion  that  jhonly  be- 
the  witness  must  produce  the  book.  election. 

No  evidence  being  tendered  by  the  sitting  members,  the     ^«>sr  &• 
Committee  resolved  (1) — 

1.  That  James  Bruce,  Esq.,  commonly  called  Lord 
Bruce,  and  Charles  Cecil  Martyn,  Esq.,  were  not  duly 
elected  burgesses  to  serve  in  the  present  parliament  for 
the  borough  of  Southampton. 

2.  That  James  Bruce,  Esq.,  commonly  called  Lord 
Bruce,  and  Charles  Cecil  Martyn,  Esq.,  were  by  their 
agents  guilty  of  bribery  at  the  last  election  for  the  said 
borough. 

3.  That  it  has  not  been  proved  before  the  Committee 
that  these  acts  of  bribery  were  committed  with  the  know- 
ledge or  consent  of  Lord  Bruce  or  Mr.  Martyn. 

Mr.  Cockbum  stated  that  he  withdrew  so  much  of  the     May  6. 
petition  as  prayed  that  Mr.  Hutchins  might  be  declared 
duly  elected. 

The  Committee  then  resolved, 

4.  That  the  last  election  of  burgesses  to  serve  in  par- 
liament for  the  borough  of  Southampton  was  a  void  elec- 
tion. 

5.  That  the  evidence  given    before  the  Committee 

(1)  Note  (O.)  past. 
i>d2 
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184S.  relative  to  an  extensive  system  of  treating  carried  on 
through  the  means  of  local  associations,  the  payment  of 
large  sums  to  chairmen  and  colourmen,  many  of  whom 
were  voters,  and  the  expenditure  of  a  sum  of  money  for 
the  purposes  of  the  election  amounting  to  nearly  5000/., 
and  therefore  far  exceeding  the  ordinary  legal  charge,  is 
deserving  of  the  serious  consideration  of  the  House. 

6.  That  the  Committee  feel  they  have  been  prevented 
from  ascertaining  the  exact  mode  in  which  the  whole  of 
this  money  was  expended  by  the  loss  or  destruction  of  the 
vouchers  and  other  documents  connected  with  these  pay- 
ments, especially  in  the  case  of  William  Rouse  Mabson, 
who,  after  having  been  served  with  the  Speaker's  warrant, 
disposed  of  those  in  his  possession. 


NOTES. 

(A.)  AntCf  p.  386.  Upon  the  room  being  cleared  it  was  moved  *<That 
the  witness  be  required  to  proceed  with  his  statement"  Ayes,  one;  Mr. 
Stanley:  Noes,  sur ;  Mr.  Godson,  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Buck, 
Mr.  Wilshere,  Mr.  Redington.  The  resolution  given  at  p.  386,  was  then 
proposed  and  adopted  on  a  division. — Min.  of  Proceedings,  p.  v. 

(B.)  Ante,  p.  387.  Upon  the  room  being  cleared  it  was  moved  *'That 
the  last  answer  be  expunged."  Ayes,  three;  Mr.  Godson,  Mr.  H.  Hinde, 
Mr.  Buck :  Noes,/oMr;  Mr.  Hutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Re- 
dington.— Min.  of  Proceedings^  p.  v, 

(C.)  Ante,  p. 388.  Upon  the  room  being  cleared  it  was  moved,  "That 
this  Committee  do  now  adjourn,  and  the  question  be  repeated  to  the  wit- 
ness on  the  meeting  of  the  Committee  on  Monday." 

It  was  then  proposed,  by  way  of  amendment,  to  leave  out  all  the  words 
after  the  word  ''That,"  in  order  to  insert  the  words  following:  ''the 
Committee  having  decided  that  the  witness  is  required  to  answer  the 
question  put  to  him  by  the  counsel,  and  the  witness  refusing  to  answer 
it,  the  Committee  is  of  opinion  that  the  witness  be  committed  to  the  cus- 
tody of  the  Serjeant-at-Arms,  and  that  the  Chairman  do  report  tlie  same 
to  the  House  at  its  next  sitting." 
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The  Committee  divided  on  the  question  "  that  the  words  proposed  to  be      1843. 
left  out  do  stand  part  of  the  question.''     Ayes,  two ;  Mr.  Godson,  Mr. 
Buck :  Noesy^ve;  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Stanley,  Mr.  Wilshere, 
Mr.  Redington. 

The  amendment  was  then  put  and  carried  by  the  same  division. — Min, 
of  Proceedings^  p.  vi. 

(D.)  Jnte,p.d89.  Upon  the  room  being  cleared  it  was  moved,  "That 
it  is  unconstitutional  and  illegal  to  put  a  subject  of  her  gracious  Majesty 
into  prison,  and  then  to  bring  him  up  a  witness  for  the  purpose  of  giving 
evidence  which  he  believes  will  directly  criminate  himself,  and  therefore 
that  this  Committee  do  now  adjourn  until  eleven  o'clock  to-morrow." 

Upon  a  division:  Ayes,  two;  Mr.  Godson,  Mr.  Buck:  Noes, ^ve; 
Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington. 

It  was  then  moved,  "  That  the  Serjeant-at-Arms  be  requested  to  bring 
the  prisoner  before  the  Committee,  for  the  purpose  of  examination." 

Upon  a  division :  Ayes,  two ;  Mr.  Hutt,  Mr.  Stanley:  Noes,^i«  ;  Mr. 
Godson,  Mr.  H.  (linde,  Mr.  Buck,  Mr.  Wilshere,  Mr.  Redington. 

It  was  then  moved,  "  That  the  Committee  having  decided  that  the  wit- 
ness Wren  shall  not  be  brought  up  for  examination,  the  counsel  for  the 
petitioners  do  proceed  with  their  case." 

Upon  a  division.  Ayes,  tix  ;  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Stanley, 
Mr.  Buck,  Mr.  Wilshere,  Mr.  Redington :  Noes,  one ;  Mr.  Godson.— 
Min.  of  Proceedingt,  pp.  vi.  vii. 

(E.)  Ante,  p.  389.  Mr.  Redington  reported  to  the  House  that  Wren  April,  25. 
had  been  guilty  of  refusing  to  give  evidence  before  the  Committee,  and 
that  he  had  been  committed  to  the  custody  of  the  Serjeant-at-Arms,  where 
he  remained  to  await  the  pleasure  of  the  House.  Mr.  Redington  then 
moved  that  Wren  be  brought  to  the  bar,  and  interrogated  as  to  whether 
he  persisted  in  refusing  to  give  evidence  before  the  Committee.  Wren 
was  accordingly  brought  to  the  bar,  and  being  interrogated  as  to  his  re- 
fusal to  answer  a  certain  question  put  to  him  before  the  Committee,  said 
that  he  refused  because  he  considered  it  a  question  which  was  likely,  if 
answered,  to  criminate  him,  but  that  he  was  willing  to  bow  to  the  deci- 
sion of  the  House.  If  the  House  decided  that  he  should  answer  the  ques- 
tion, he  was  willing  to  do  so.     He  was  then  ordered  to  withdraw. 

It  was  then  moved  that  Wren  "  be  brought  to  the  bar,  and  informed 
that  the  legal  tribunal  to  decide  on  his  obligation  to  answer  questions  is 
the  Committee,  and  that  as  he  has  declared  his  readiness  to  submit  to  the 
authority  of  the  House,  he  be  discharged." 

In  the  debate  that  followed,  there  was  hardly  a  difference  of  opinion  as 
to  the  propriety  of  sending  the  witness  back  to  the  Committee,  and 
leaving  it  to  them  to  determine  whether  the  questions  put  to  a  witness 
before  them  were  of  such  a  kind  as  he  ought  to  answer  or  not    Of  this 
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1 842.  opinion  were,  amongst  others,  the  Attorney-General,  the  Solicitor-General 
and  Sir  Thomas  Wilde.  It  was  said  that  the  House  should  not  be  made 
a  Court  of  Appeal  from  an  Election  Committee ;  and  that  it  rested  with 
the  Committee  to  determine  whether  witnesses  should  be  compeOed  to 
answer  the  questions  put  to  them.  It  was  ai^ed  that  a  Select  Com- 
mittee for  trj'ing  the  merits  of  an  election  petition  was  a  judicial  tribunal ; 
that  the  same  rules  of  law  and  evidence  governed  their  proceedings  as 
those  of  any  other  tribunal ;  and  that  a  witness  before  them  might  refuse 
to  answer  a  question,  the  answer  to  which  criminated  him.  It  was,  bow- 
ever,  maintained  that  the  Committee  were  to  judge  whether  that  ground 
of  refusal  were  bonii  fide  or  not  It  was  said  by  Sir  Thomas  Wilde  "  that 
the  rule  acted  on  for  the  last  forty  years  was  to  require  the  witness  to  state 
as  much  of  his  answer  as  would  enable  the  judges  to  decide  whether  it 
might  criminate  him  or  not  He  recollected  a  case  which  illustrated  what 
the  practice  was.  A  witness  was  asked,  **  Did  you  ever  see  that  paperr 
and  a  bill  of  exchange  was  put  into  his  hands.  He  declined  to  answer, 
because  he  would  criminate  himself.  He  was  asked  "how?"  and  he 
answered,  **  that  he  had  been  guilty  of  usury  in  respect  of  that  bill ;"  he 
objected  therefore  to  answer  the  question,  and  the  objection  was  allowed. 
It  would  therefore  be  perceived  that  the  practice  was  to  require  the  wit- 
ness to  state  as  much  as  would  enable  the  judge  to  decide  whether  his 
answer  might  have  a  tendency  to  criminate  him ;  but  it  never  was  the 
rule  to  allow  a  witness  to  avoid  answering  a  question  merely  by  saying 
that  his  doing  so  would  criminate  him." 

It  was  asked  by  Sir  Robert  Peel,  whether,  if  the  motion  was  carried, 
the  original  summons  would  have  any  binding  effect  on  the  witness,  and 
whether  he  would  be  under  any  legal  necessity  of  attending  the  Committee 
again  ? 

The  Speaker  said,  that  by  the  4  &  5  Vict  c.  58,  any  witness  refusing 
to  give  evidence  before  an  Election  Committee,  might  be  committed  to 
the  custody  of  the  Serjeant-at-Arms  for  any  time  not  exceeding  twenty- 
four  hours  if  the  House  should  be  sitting,  and  if  not,  then  for  any  time  not 
exceeding  twenty-four  hours  after  the  hour  to  which  the  House  should  then 
have  been  adjourned.  He  apprehended,  that,  as  the  House  was  ad- 
journed at  the  time  of  the  witness  being  committed,  the  witness  would 
remain  in  custody  for  twenty-four  hours  after  the  House  met  In  that 
case,  the  witness  would  be  forthcoming  at  any  time  to  answer  any  ques- 
tions to  be  put  to  him  by  the  Committee  if  the  Committee  wished  him 
to  be  re-examined.  If  the  House  ordered  the  witness  to  be  discharged, 
he  would  be  discharged  at  once  out  of  custody,  and  then  it  would  be  neces- 
sary for  the  Committee  to  summon  him  again. 

It  was  then  moved  and  ordered,  that  "  John  Wren  having  expressed 
his  readiness  to  submit  himself  to  the  pleasure  of  the  House  be  now 
discharged  from  the  custody  of  the  Serjeant-at-Arms  attending  this 
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House,  and  that  he  he  directed  to  attend  the  Committee  appointed  to  try       184^. 
the  matter  of  the  Southampton  election  petition  to-morrow  morning." 

Upon  this  motion  it  was  said,  *'  that  the  question  was  this,  does  die 
original  summons  resume  its  force  on  the  discharge  of  the  witness,  or  does 
the  act  of  the  House  in  discharging  him  remove  him  from  its  power  V 
Mr.  Seijt.  Murphy  thought  the  case  of  a  witness  who  was  committed  by 
a  court  of  justice  for  refusing  to  answer  a  question  was  analogous  to  the 
present  case.  If  such  a  witness  afterwards  expressed  his  willingness  to 
give  evidence,  no  new  subpoena  was  necessary. — Hansard' t  Par liamentofy 
Debatet,  vol.  Ixii.  pp.  1056—1072. 

(F.)  Ante,  p.  390.  Upon  the  room  being  cleared  it  was  moved,  "That 
when  on  a  former  occasion,  the  witness,  Wren,  made  a  statement  under 
the  compulsion  of  the  Committee,  and  in  the  course  of  that  answer  stated 
to  the  Committee  that  to  continue  his  reply  would  criminate  himself,  the 
Committee  being  of  opinion  that  the  witness  had  not  originally  waived 
the  objection,  but  had  been  compelled  to  answer  by  them,  they  did  not 
oblige  him  to  proceed ;  but  the  witness  having  in  answer  to  a  subsequent 
question  to  which  he  did  not  object,  stated  that  he  promised  a  voter  20/., 
he  is  now  bound  to  state  all  further  circumstances  connected  with  that 
fact;  but  if  his  answer  on  this  occasion  would  involve  other  criminating 
acts,  he  is  not  bound  to  reply." 

It  was  then  moved  by  way  of  amendment  to  leave  out  all  the  words 
after  the  word  "Tliat,"  in  order  to  insert  the  words  following;  "the 
witness  Wren  having  bon&  fide  objected  to  the  first  question  put  to  him 
respecting  the  transaction  which  occurred  between  him  and  Whitmarsh, 
and  having  bon&  fide  claimed  protection,  on  the  ground  that  it  would 
criminate  himself,  and  the  Committee  having  refused  such  protection,  the 
witness  may  again  bon&  fide  claim,  and  is  now  entitled  to  the  protection 
of  the  law  as  to  this  question  respecting  the  same  matter,  although  he 
has,  after  that  denial  of  protection,  stated  matters  respecting  it." 

The  Committee  divided  on  the  question  that  the  words  proposed  to  be 
left  out  stand  part  of  the  question.  Ayes,  three ;  Mr.  Stanley,  Mr.  Wil- 
shere,  Mr.  Redington :  Noes,  Jour ;  Mr.  Godson,  Mr.  Hutt,  Mr.  H. 
Hinde,  Mr.  Buck.  The  Committee  then  divided  on  the  amendment. 
Ayes,  three ;  Mr.  Godson,  Mr.  Hinde,  Mr.  Buck :  'Soes,four ;  Mr.  Hutt^ 
Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington. 

It  was  then  moved,  "  That  it  be  left  to  the  discretion  of  the  witness  to 
answer  the  question."  And  it  was  moved  by  way  of  amendment,  to  leave 
out  all  the  words  after  the  word  "  That,"  in  order  to  insert  the  words 
following :  "  the  Committee  having  already,  on  former  occasions,  decided 
that  the  witness  Wren  was  bound  to  answer  the  questions  put  to  him,  he 
be  now  directed  to  proceed  with  his  statement,  and  answer  the  question 
put  to  him  by  counsel." 
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1 84^.  T^e  Committee  divided  on  the  question,  "  That  the  words  proposed  to 

be  left  out  do  stand  part  of  the  question."     Ayes,  four ;  Mr.  Godson,  Mr. 

Hutt,  Mr.  H.  Hinde,  Mr.  Buck :  Noes,  three  ;  Mr.  Stanley,  Mr.  Wilshere, 
Mr.  Redington. 

The  main  question  was  then  put  and  agreed  to. — Min.  of  Proceedings, 
pp.  X.  xi. 

(G.)  Ante,  p.  390.  The  room  being  cleared,  it  was  moved,  "  That  the 
witness  having  repeated  all  his  former  statement,  that  Whitmarsh  refused 
to  vote  for  less  than  20/.,  and  that  he  had  promised  to  give  him  that  sum 
for  his  vote,  he  be  directed  to  answer  the  question."  Ayes,  three;  Mr. 
Stanley,  Mr.  Wilshere,  Mr.  Redington  :  Noes,  four ;  Mr.  Godson,  Mr. 
Hutt,  Mr.  H.  Hinde,  Mr.  Buck. 

It  was  then  moved,  "  That  the  question  being  the  same,  in  a  negative 
form,  as  that  from  which  the  witness  claimed  and  had  his  protection 
allowed  him,  it  therefore  ought  not  to  be  put  to  witness (1)." 

It  was  proposed  by  way  of  amendment  to  leave  out  all  the  words  after 
"That,"  in  order  to  insert  the  words  following,  " it  be  left  to  the  did- 
cretion  of  the  witness  to  answer  the  question."  The  Committee  divided 
upon  the  question,  "  That  the  words  proposed  to  be  left  out  stand  part  of 
the  question."  Ayes,  three ;  Mr.  Godson,  Mr.  H.  Hinde,  Mr.  Buck : 
Noes,/ottr ;  Mr.  Hutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington.  The 
amendment  was  then  put,  and  the  Committee  divided.  Ayes,  four  ;  Mr. 
Godson,  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Buck:  Noes,  three ;  Mr.  Stanley, 
Mr.  Wilshere,  Mr.  Redington.  The  resolution  as  amended  was  therefore 
carried. — Min,  of  Proceedings,  p.xi. 

(H.)  Ante  p.  391.  The  room  being  cleared,  it  was  moved,  "  That 
this  question,  opening  a  new  transaction,  and  the  objection  being  bondjide 
taken  that  the  answer  will  criminate  the  witness,  he  ought  not  to  be  com- 
pelled to  answer  it" 

It  was  then  moved  by  way  of  amendment,  to  leave  out  all  the  words 
after  the  word  "  That,"  in  order  to  insert  the  words  following]:  "  it  be 
left  to  the  discretion  of  the  witness  to  answer  the  question." 

The  Committee  divided  on  the  question,  "  That  the  words  proposed  to 
be  left  out  stand  part  of  the  question."  Ayes,  one;  Mr.  Godson :  Noes, 
six;  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Stanley,  Mr.  Buck,  Mr.  Wilshere, 
Mr.  Redington. 

The  Committee  then  divided  on  the  amendment  Ayes,  fomr ;  Mr. 
Godson,  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Buck :  Noes,  three  ;  Mr.  Stanley, 
Mr.  Wilshere,  Mr.  Redington. — Min,  of  Proceedings^  p.  xii. 

(I.)  Ante.  p.  392.  The  room  being  cleared,  it  was  moved,  '*That  the 
witness  be  required  to  answer  the  question." 

(1)  See  ante,  p.  388. 
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It  was  tlien  proposed  by  way  of  amendment,  ''  to  leave  out  all  the      1842. 
words  after  the  word  witness/'  in  order  to  insert  the  words  following : 
"  having  answered  the  first  part  of  the  transaction  with  respect  to  William 
Andrews,  under  compulsion,  he  is  entitled  to  the  protection  now  claimed, 
and  ought  not  to  be  required  to  answer  this  question." 

The  Committee  divided  on  tlie  question,  ''  That  the  words  proposed 
to  be  left  out  stand  part  of  the  question."  Ay ea^ Jive;  Mr.  Hutt,  Mr.  H. 
Hinde,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington :  Noes,  Hoo ;  Mr. 
Godson,  Mr.  Buck.-^  Min.  of  ProceedingSf  p.  xiii. 

(J  )  Ante,  p.  393.  Upon  the  room  being  cleared,  it  was  moved,  *'That 
the  witness  be  required  to  state  the  names  of  the  persons  on  his  list."  It 
was  proposed  by  way  of  amendment,  to  leave  out  all  the  words  after  the 
word  **  that,"  in  order  to  insert  the  words  following :  *'  as  each  name  re- 
lates to  separate  transactions,  with  separate  voters,  supposed  to  be  bribed 
by  the  witness,  he  is  not  required  to  state  the  names  of  the  persons  in  the 
list,  as  it  may  honAfide  criminate  himself." 

The  Committee  divided  on  the  question,  ^  That  the  words  proposed  to 
be  left  out  stand  part  of  the  question."  Ayes,  five;  Mr.  Hutt,  Mr.  H. 
Hinde,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington:  Noes,  Aoo;  Mr« 
Godson,  Mr.  Buck. — Min.  of  Proceedings,  p.  ziii. 

(K  )  Ante,  p.  395.  Mr.  Redington  reported  to  the  House  that  John  April  26, 
Fleming,  Esq.,  a  member  of  the  House,  had,  when  under  examination 
before  the  Committee,  reftised  to  answer  a  question  put  by  counsel,  on  the 
ground  that  it  would  be  a  betrayal  of  confidence,  and  improper  and  dis-  . 
honourable  on  his  part,  and  unbecoming  the  character  of  a  gentleman ; 
more  especially,  as  he  could  not  conceive  how  the  answer  which  he  was 
asked  to  give  could  in  any  way  affect  the  matter  at  issue.  Mr.  Reding- 
ton then  stated  that  the  Committee  had  done  in  this  case  what  the  act  re- 
quired ;  but  they  had  not  authority  to  deal  with  it  as  they  had  done  with 
Wren's  case.  He  then  moved,  that  the  honourable  member  be  required 
to  attend  in  his  place,  and  that  the  Speaker  should  inform  him,  that  the 
Committee  had  the  power  of  deciding  whether  he  had  the  right  to  refuse 
to  answer  the  question  or  not. 

The  Attorney-General  said  there  could  be  no  doubt  that  whatever  might 
be  the  private  opinion  of  any  man,  with  respect  to  the  obligations  of 
honour  and  confidence  in  regard  to  private  communications,  aU  those 
considerations  vanished  before  the  demand  for  justice,  if  the  individual 
was  called  on  to  give  evidence  before  a  judicial  tribunal.  This  had  so 
often  been  decided,  that  it  was  hardly  necessary  for  him  to  cite  one  case, 
but  one  case  he  would  cite,  which  was  more  of  an  historical  than  a  legal 
one — he  alluded  to  the  trial  of  the  Duchess  of  Kingston,  before  the  House 
of  Lords,  for  bigamy.  In  that  case  Lord  Barrington  was  called  on  to 
state  whether  in  any  conversation  with  her  grace  he  was  informed  that 


408  ELECTION  CASES. 

1843.  she  had  been  married  to  Mr.  Hervey.  Tlie  witneas  at  first  refused  to 
answer  the  question  on  the  ground  that  in  doing  so  he  would  be  violating 
the  honourable  confidence  which  private  intercourse  demanded.  But  he 
was  informed  by  the  House  that  he  was  bound  by  law  to  answer  the 
question  (1).  He  had  no  doubt  that  the  Committee  had  a  perfect  right 
to  put  any  question  which  they  thought  material,  and  that  the  witness 
was  bound  to  answer  the  question  so  put.  It  appeared  to  him  that  the 
Committee  had  exercised  an  extremely  proper  jurisdiction  in  referring  the 
matter  to  the  House,  instead  of  exercising  their  authority  in  the  first  in- 
stance. The  statute  (2)  gave  them  the  right  to  report  a  case  of  this  sort 
to  the  House,  and  he  trusted  that  when  the  honourable  member  was  ap- 
prized of  the  opinion  of  the  Flouse,  and  of  what  must  be  the  opinion  of 
every  legal  authority,  he  would  see  that  he  was  under  a  legal  obligation 
to  answer  the  question,  and  that  no  sentiments  such  as  those  on  which  he 
grounded  his  objections  to  answer,  could  in  reality  be  any  protection 
against  the  performance  of  the  social  duty  which  he  owed  to  the  com- 
munity. No  doubt  there  had  been  cases  where  a  witness  refusing  to  an- 
swer, an  inquiry  had  been  made  as  to  whether  the  question  was  important 
or  not.  He  did  not  admit  that  because  a  learned  gentleman  put  a  ques- 
tion to  a  witness  before  the  Committee,  that  they  were  bound  to  enforce 
it ;  but  he  thought  the  House  might  well  repose  in  the  discretion  of  the 
Committee  on  this  point.  If  the  Committee  should  think  that  the  answer 
would  produce  painful  disclosures,  without  bearing  upon  the  question  at 
issue,  it  was  perfectly  competent  for  them  to  say  that  they  would  not  per- 
sist in  enforcing  the  witness  to  answer.  But  whatever  course  the  Com- 
mittee might  take,  he  felt  satisfied  they  would  decide  in  accordance  with 
the  principles  of  justice.  The  motion  was  carried,  without  a  division. — 
Hansard's  Parliamentary  Debates,  vol.  Ixii.  p.  1118 — 1127. 

(L.)  Ante,  p.397.  A  previous  motion  was  made,  '^That  the  considera- 
tion of  this  question  be  adjourned  until  the  Committee  have  an  opportunity 
of  examining  Captain  Ward."  This  motion  was  negatived  upon  a  divi- 
sion. Ayes,  three;  Mr.  Godson,  Mr.  H.  Hinde,  Mr.  Buck:  Hoe^Jbur; 
Mr.  Ilutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington. — Min.  of  Proceed- 
ingSy  p.  ix. 

At  a  subsequent  period  of  the  day  it  was  moved,  "  That  tlie  Chairman 
do  move  the  House,  that  William  Rouse  Mabson  be  committed  to  New- 
gate for  disobeying  the  summons  contained  in  Mr.  Speaker's  warrant." 
The  Committee  divided.  Ayes,  four,  Mr.  Hutt,  Mr.  Stanley,  Mr.  Wil- 
shere, Mr.  Redington ;  Noes,  three,  Mr.  Godson,  Mr.  H.  Hinde,  Mr. 
Buck. — Minutes  of  Proceedings,  p.  xi. 

A  motion  was  made  in  the  House  of  Commons  that  Mr.  Mabson  be 
discharged  from  the  custody  of  the  Scijeant-at-Arms,  on  the  ground  of  the 

(1)  Slate  Trials,  vol.  xx.  p.  686.  (2)  4  &  6  Vict.  c.  68. 
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nullity  of  the  warrant  for  disobedience  to  which  he  had  been  committed  1842. 
to  such  custody  by  the  Committee.  For  the  motion,  it  was  argued  that 
the  warrant  which  was  granted  in  the  last  session  expired  with  that  ses- 
sion, and  had  no  vitality  or  force  in  the  present  session,  and  consequently 
that  Mr.  Mabson  was  not  bound  by  it.  It  was  admitted  (by  Mr.  Thesi- 
ger,  the  honourable  mover)  that  the  general  words  in  the  warrant  were 
sufficient  to  cover  the  check- book  and  checks  in  question.  But  it  was 
contended  that  the  Speaker's  warrant  was  issued  under  the  authority  of 
the  House,  and  not  by  the  Speaker  in  virtue  of  any  power  conferred  upon 
him  by  any  statute  ;  that  the  authority  of  every  session  terminated  with 
that  session,  and  that  consequently  no  warrant  continued  in  force  longer 
than  the  session  in  which  it  was  granted.  That  the  authority  of  the  ses- 
sion terminated  with  the  session  was  indisputable.  Hatsell  (1 )  laid  it 
down  "  that  the  different  effects  of  a  prorogation  and  an  adjournment 
were,  that  with  regard  to  a  prorogation,  any  bill  or  other  proceeding  not 
concluded  at  the  end  of  one  session  in  either  House,  in  whatever  stage  it 
might  be,  was  entirely  put  an  end  to,  and  must,  in  the  next  session,  be 
commenced  again;  whereas  on  an  adjournment,  every  proceeding  re- 
mained entire,  and  might  after  the  recess  be  taken  up  where  left  at  the 
time  of  the  adjournment."  In  Hawkins's  Pleas  of  the  Crown  (2)  it  was 
also  staled,  **  that  a  person  committed  for  contempt  by  order  of  either 
House  of  Parliament  might  be  discharged  from  the  King's  Bench  after 
the  prorogation  or  dissolution  of  Parliament ;  and  that  all  matters  before 
either  House  must  be  commenced  anew  in  the  next  Parliament,  after  a 
prorogation,  except  in  the  case  of  a  writ  of  error."  The  practice  of  the 
House  also  illustrates  the  same  position.  In  the  case  of  a  person  com- 
mitted for  breach  of  privilege  he  was  liberated  immediately  the  session 
was  at  an  end.  In  another  case,  that  of  adjourning  the  further  considera- 
tion of  a  bill  for  six  months,  if  the  session  terminated  in  the  interim,  the 
bill  was  lost,  and  could  not  be  resumed  though  a  new  session  began  witiiin 
the  period,  but  must  be  begun  de  novo,  because  with  the  session  every  thing 
expired.  There  were  certain  exceptions  to  this  general  rule,  but  not  affect- 
ing the  present  case.  An  analogy  had  been  endeavoured  to  be  set  up 
between  the  Speaker's  warrant  and  recognizances  of  a  party  to  appear  at 
the  quarter  sessions,  where  the  party  might  be  ordered  to  attend  the  next 
sessions  without  the  recognizances  being  renewed.  But  the  analogy,  if 
any,  failed  in  this,  that  in  postponing  the  time  for  the  party's  attending, 
the  recognizances  were  respited  also,  which  amounted  in  fact  to  renewing 
them.  In  the  case  also  of  a  subpama  ad  testificandum  in  the  common  law 
courts,  in  case  the  cause  was  made  a  remanet  the  subpana  is  resealed  and 
ser\'ed  afresh,  and  so  far  is  an  authority  against  the  present  warrant.  It 
had  been  argued,  that  by  appearing  before  the  Committee  Mr.  Mabson 
had  waived  every  objection  to  the  warrant;  but  he  was  not  committed 

(1)  Vol.  2,  p.  335.  (2;  Vol.  2,  cap.  16,  sec.  54. 
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184S.      for  any  misoonclact  before  tbe  Committee,  for  which  perhaps,  though  a 
"  voluntary  witness,  be  might  be  punishable,  but  for  not  having  performed 

an  act  which  he  was  not  legally  called  upon  to  perform.  It  was  impos- 
sible to  say  that  Mr.  Mabson  had  been  guilty  of  any  contempt  in  disobey- 
ing the  present  warrant,  so  long  as  such  disobedience  did  not  take  place 
in  the  last  session,  to  which  alone  the  warrant  by  its  language  and  from 
the  time  at  which  it  was  issued  referred. 

There  appeared  to  be  a  general  feeling  in  the  House  that  the  warrant 
was  invalid,  and  it  being  proposed  by  the  SolicitoivGeneral  to  move  on 
the  following  Monday  "  for  a  Select  Committee  to  inquire  into  the  prac- 
tice of  the  House  with  regard  to  the  summoning  of  witnesses  to  attend 
Election  Committees,  and  to  report  whether  any  and  what  alteration  in 
the  present  law  upon  the  subject  may  be  requsite,*'  the  motion  for  the 
discharge  of  Mr.  Mabson  was  agreed  to  without  a  division,  but  he  was 
ordered  to  attend  the  Committee  on  the  following  Monday. — Uantard's 
Pari.  Debates,  vol.  Ixii.  pp.  1333—1357. 

(M.)  Ante,  p.  399.  To  this  motion  an  amendment  was  proposed  to 
leave  out  all  the  words  after  the  woid  ''That,"  in  order  to  insert  the  words 
following, "  as  the  testimony  of  this  witness,  being  the  wife  of  a  voter  charged 
with  bribery,  would  form  part  of  the  evidence  on  which  the  Committee  may 
find  her  husband  guilty  of  bribery,  and  thereupon  report  him  to  the 
House  of  Commons  to  be  imprisoned,  her  examination  ought  not  to  be 
proceeded  with."  Tbe  Committee  divided  on  the  question  "That  the 
words  proposed  to  be  left  out  stand  part  of  the  question."  AyeSyfioe, 
Mr.  llutt,  Mr.  H.  Hinde,  Mr.  Buck,  Mr.  Wilshere,  Mr.  Redington; 
Noes,  two,  Mr.  Godson,  Mr.  Stanley. — Minutes  of  Proceedings,  p.  zlv. 

(N.)  Ante,  p.  400.  Upon  the  room  being  cleared,  it  was  moved,  ''That 
this  question  asked  of  the  wife  of  a  voter  charged  with  bribeiy  is  illegal, 
inasmuch  as  the  wife  ought  not  to  be  a  witness  in  a  proceeding  to  prove 
bribery  against  her  husband,  which  crime,  if  thus  proved,  would  subject 
him  without  further  evidence  to  punishment  by  the  House  of  Commons." 

It  was  proposed  by  way  of  amendment,  to  leave  out  all  the  words  afler 
the  word  "  That,"  in  order  to  insert  the  words  following :  "  the  question 
cannot  be  put"  The  Committee  divided  on  the  question  "  That  the 
words  proposed  to  be  left  out  stand  part  of  the  question."  Ayes,  two ;  Mr. 
Godson,  Mr.  Stanley  :  Noes,/ve;  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Buck, 
Mr.  Wilshere,  Mr.  Redington. — Min,  of  Proceedings,  pp.  ziv.  xv. 

(O.)  Ante,  p.  401.  The  Committee  divided  on  the  second  resolution: 
Ayes,  six;  Mr.  Hutt,  Mr.  H.  Hinde,  Mr.  Stanley,  Mr.  Buck,  Mr.  Wfl- 
shere,  Mr.  Redington  :  Noes,  one ;  Mr.  Godson. 

It  was  then  moved  "  That  James  Bruce,  Esq.,  commonly  called  Lord 
Bruce,  and  Charles  Cecil  Marty n,  Esq.,  were  duly  elected  burgesses  to 
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serve  in  this  present  parliament  for  the  town  and  county  of  the  town      184>S. 
of  Southampton.     Ayes,  one ;  Mr.  Godson  :  Noes,  sir ;  Mr.  Hutt,  Mr.  "~ 
H.  Hinde,  Mr.  Stanley,  Mr.  Buck,  Mr.  Wilshere,  Mr.  Redington. 

The  Committee  divided  on  the  fifth  resolution.  Ayes,  four ;  Mr. 
Hutt,  Mr.  Stanley,  Mr.  Wilshere,  Mr.  Redington :  Noes,  three ;  Mr. 
Godson,  Mr.  H.  Hinde,  Mr.  Buck. 

There  was  the  same  division  on  the  sixth  resolution. — Afin.  of  Pro- 
ceedmgSf  pp.  xviii.  xix. 
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CASE  XIII. 

READING. 

1842.     XHE  Committee  was  appointed  on  the  28th  of  April, 
1842,  and  consisted  of  the  following  gentlemen : 
James  Weir  Hogg  Esq.,  M.  P.  for  Beverley — (Chairman.) 
Lord  Seymour,  M.  P.  for  Totnes. 

Thomas  WQliam  Bramston,  Esq.,  M.  P.  for  South  Essex. 

The  Hon.  Henry  Howard,  M.  P.  for  Cricklade. 

William  Forbes  Mackenzie,  Esq.,  M.  P.  for  Peebles-shire. 

Charles  Buller,  Esq.,  M.  P.  for  Liskeard. 

William  Tattoo  Egerton,  Esq.,  M.  P.  for  North  Cheshire. 

Petitioner — ^Thomas  Mills,  Esq. 

Sitting  Members — Charles  Russell,  Esq. ,  and  Viscount  Chelsea. 

Coumelfor  the  Petitioner-^Mr.  Cockbum,  Q.  C,  and  Mr.  C.  Phillips. 

Agents — Mr.  Weedon  and  Mr.  Edward  Smith. 

Counsel  for  the  Sitting  Members — Mr.  Seijt.  Mere  wether, 
Mr.  Austin,  Q.C.,  and  Hon.  J.  Talbot. 

Agents — Messrs.  Burke  and  Venables. 

The  petition,  after  stating  that  at  the  last  election  of 
members  to  serve  in  this  present  parliament  for  the  bo- 
rough of  Reading,  the  sitting  members,  and  William 
Tooke,  Esq.,  and  the  petitioner,  were  candidates,  and 
"  that  the  poll  at  such  election  was  taken  on  the  22nd  day 
of  June,  1841,"  and  that  the  sitting  members  were  return- 
ed, contained  charges  of  treating  and  bribery  against  the 
sitting  members,  and  alleged  that  gross,  extensive,  and  sys- 
tematic bribery  and  corruption  were  practised  and  carried 
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on  at  the  said  election  by  divers  persons,  with  a  view  to     1842. 
the  election  of  the  sitting  members,  by  reason  whereof 
their  election  and  return  were  wholly  null  and  void,  but 
not  any  other  charges  or  allegations. 

At  the  commencement  of  the  proceedings,  the  Com-    April  29. 
mittee  came  to  a  resolution  relative  to  the  opening  state- 
ments of  the  cases  of  treating  and  bribery,  similar  to  the 
second  preliminary  resolution  of  the  Ipswich  Committee  (1). 

When  the  parties  were  called  upon  to  hand  in  the  Listofper- 
names  of  the  agents  who  were  to  be  permitted  to  remain  mam  in  the 
in  the  room,  though  they  might  be  called  as  witnesses,  J^™j^ 
some  discussion  arose,  whether  the  names  of  persons  not  though  they 
professionally  engaged  might  be  included  in  these  lists.       called  as 

The  Chairman  said,  the  Committee  were  not  inclined  ^nfineTlo 
to  limit  the  parties  unnecessarily  in  a  matter  which  was  peraonspro- 

^  ^  "*  feaaioDaliy 

usually  settled,  as  it  ought  to  be,  by  mutual  arrangement ;  employed. 
but  they  expected  that  the  names  only  of  persons  profes- 
sionally employed  would  be  given  in. 

Lists  were  then  handed  in,  confined  to  a  town  agent, 
and  a  country  agent,  and  a  clerk,  on  each  side  (2). 

A  person  who  had  been  served  with  the  Speaker's  Witnesses 
warrant  to  attend  as  a  witness,  being  in  the  room  during  duriog  the 
the  opening  statement  of  the  petitioner's  case,  was  ordered  ^Jtemfnt  of 
to  withdraw.  counsel. 

Mr.  Rickford,  the  mayor  and  returning  officer,  who  Witness  at- 
was  intended  to  be  called  merely  to  prove  the  poll,  was  an  official 
aUowedtotemam(3).  J»p^,^' 

y,N    M  «,^         ,        «    ..  ^-«  tionofdo- 

(1)  AnUt  p.  256 :  and  see  Sudbury  cate,  ante,  p.  243.  cumentary 

(2)  See  2nd  Jpiwick  com,  pott.  evidence, 

(3)  A  similar  exception  in  favour  of  a  witness  attending  in  his  official  capa-  allowed  to 
city  for  the  production  of  documentary  evidence,  was  adopted  also  in  the  Sud'  Jf  "■***  ^^ 
bury,  Longford,  Lyme  Regit,  and  other  cases,  in  this  session. 
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^  1842.  Mr.  Cockburn,  having  opened  a  case  of  bribery  and 

treating  against  the  sitting  members,  proceeded  with  evi- 
dence in  support  of  it. 
The  poll  Mr.  Rickfordy  the  mayor  and  returning  officer  of  the 

proved  in  borough  of  Reading  at  the  time  of  the  election,  being 
suncT*  ***"  called,  stated,  that  the  poll-books  were  not  in  his  posses- 
thoogh  the    sion,  but  after  he  had  made  the  return  on  the  29th  June 

petition  coq- 

taio  only      he  had  delivered  them  to  the  town  clerk,  Mr.  Blandy. 
bribeiy  and       ^^*  Kimber,  the  deputy  town  clerk,  was  then  called 
tTeating.and  a^d  Stated,  that  Mr.  Blandy,  the  town  clerk,  was  abroad: 

ooKrutiny  ^^  ' 

be  prayed,  that  the  poll  books  were  in  the  custody  of  William 
Adjoarn-      Walker,  a  clerk  in  Mr.  Blandy's  office  ;  that  this  fact  had 

ment  in  or-  '  .7  » 

der  to  afford  not  Come  to  his  knowledge  till  the  afternoon  of  the  day 
procorin;  previous  ;  that  he  had  been  applied  to  on  the  subject  by 
ance  of°he   ^'^®  agent  for  the  petitioner  in  the  morning  of  that  day, 

penon  ha?-  before  he  had  become  acquainted  with  the  fact. 

uig  the  cos- 

tody  of  the        Thomas  Jackson,  a  clerk  of  the  Crown  Office  in  Chan- 

^  '   eery,  produced  the  writ  and  precept  for  holding  the  elec- 

tion, together  with  the  retuni  of  Mr.  Russell  and  Lord 
Chelsea  as  members  for  the  borough  of  Reading. 

Mr.  Cockburn  submitted,  that  in  a  case  of  this  kind, 
where  no  scrutiny  was  prayed,  this  was  sufficient  evidence 
of  the  election  and  return. 

Mr.  Serjt.  Merewether. — The  writ  and  return  which 
have  been  produced  are  evidence  of  no  more  than  that 
the  sitting  members  were  returned.  But  they  do  not  sup- 
ply proof  of  the  poll,  which  is  universally  required  as  the 
first  step  in  proceedings  before  Election  Committees,  and 
is  more  especially  necessary  in  the  present  case,  where 
the  petitioner  alleges  himself  to  be  a  candidate,  and  pe- 
titions in  that  character  alone.  Mr.  Rogers  says(l),  **  A 
poll  when  taken  by  the  proper  returning  ofiicer,  and 
legally  authenticated,  is  considered  to  be  the  best  evidence 
to  show  that  there  was  an  election,  who  were  candidates, 

(1)  On  Election  Committees,  p.  128. 
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and  who  polled  at  an  election ;  and  therefore,  where  a  party  1 842. 
seeks  to  prove  any  of  these  facts,  it  is  necessary  for  him, 
in  the  first  instance,  to  produce  the  poll,  or  to  prove  that 
a  fruitless  search  has  been  made  after  it,  in  order  to  let  in 
secondary  evidence."  And  among  other  cases  in  sup- 
port of  this  position,  he  refers  to  that  of  Newcasile-under- 
Lyme  (1),  where,  it  having  been  argued  that,  in  support  of 
a  charge  of  bribery  alone,  the  production  of  the  poll  was 
not  necessary,  it  was  determined  that  it  ought  to  be  pro- 
duced before  any  <  further  proceeding.  The  same  prin- 
ciple was  followed  in  the  Limerick  case  (2),  and  in  the 
more  recent  cases  of  PortarUngton  (3)  and  Waterford  (4). 
In  the  PortarUngton  case^  an  adjournment  was  refused, 
as  there  had  been  negligence  on  the  part  of  the  petitioners 
in  omitting  to  have  the  evidence  ready:  and  in  the  Water^ 
ford  case,  though  an  adjournment  was  agreed  to,  it  was 
upon  the  condition  that  the  petitioners  should  pay  the  ' 
costs  occasioned  by  the  delay.  There  has  been  similar 
negligence  in  the  present  case,  as  the  petitioner  might  and 
ought  to  have  been  ready  with  the  witness  in  whose  cus- 
tody the  poll  books  are  deposited. 

Mr.  Cockburn,  in  reply. — In  the  Waterford  and  Port- 
arUngton cases,  there  was  gross  negligence  committed, 
which  cannot  be  alleged  here,  as  we  have  summoned  the 
returning  oiBcer,  the  proper  officer  to  whom  the  custody 
belongs,  and  were  assured  by  him  that  the  poll  books 
should  be  forthcoming ;  and,  moreover,  served  a  warrant 
upon  the  deputy  town  clerk  three  days  ago :  and  the  fact 
of  the  actual  custody  by  this  clerk  having  only  now  come 
to  our  knowledge,  we  could  not  be  ready  with  him,  but  he 
will  now  be  summoned,  and  be  here  to-morrow  at  the 
sitting  of  the  Committee. 

The  Chairman  suggested  that  the  case  might  proceed 

(1)  I  Peck.  489,  Bee  491.  (3)  P.  &  K.  239. 

(2)  C.  &  D.  91 .  (4)  F.  &  F,  672. 

VOL.  I. — B.  A.  E.  C.  E  E 
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184^«  in  the  meantime  de  bene  esse,  till  the  poll  was  pro- 
daced.  But  Mr.  Serjt.  Merewether  consenting,  on  the 
part  of  the  sitting  members,  to  an  adjournment,  with- 
out asking  for  the  costs  that  might  be  incurred  by  the 
delay,  the  Committee  adjourned  in  the  middle  of  the  day 
till  the  next  day  at  eleven  o'clock. 

Arrii  30.  The  next  day,  WiUiam  Walker,  a  clerk  of  Mr.  Blandy, 
bo^sbdog  ^^^  txyNii  clerk,  produced  the  poll  books,  and  stated  that 
Fr^'tt^      Mr.  Blandy  had  delivered  them  to  him  on  the  3d  of  July, 


i  of  the  1 841,  to  make  copies  of  them ;  that  since  that  time  he  had 
to  whom  the  kept  them  in  a  box^  of  which  he  had  the  key,  and  had 
offic^'had  "^  parted  with  them  out  of  his  possession  ;  and  that  they 
delivered      ^ere  in  the  same  state  as  when  he  received  them. 

tbem  imme- 
diately after      Mr.  Rickford  then  identified  the  books  as  those  which 

and  having'  ^^  ^^  delivered  to  the  town  clerk  immediately  after  the 
fiS'b^^he*  ^^^*""**^o'*  ®f  ^^  PoU>  *"d  having  looked  through  them, 
leturDing  said  that  he  believed  them  to  be  in  the  same  state  as  when 
and  one  of  he  delivered  them  to  the  town  clerk.  His  attention  being 
poiuiwkf'^  called  by  Mr,  Serjt.  Merewether  to  an  alteration  in  one 

were  held     of  the  books  in  the  same  handwriting  as  the  rest  of  the 

to  be  suf-  - 

ficientiy       book,  he  stated  that  he  had  no  distinct  recollection  of  the 

^^  fact  of  its  being  made,  but  believed  it  was  made  during 

the  polling.    He  proved  the  handwriting  of  most  of  the 

books  to  be  that  of  the  poll  clerks  whose  signatures  were 

attached  to  them. 

William  Walker,  who  was  one  of  the  poll  clerks,  proved 
that  the  book  which  bore  his  signature  was  in  his  hand- 
writing, and  was  in  the  same  state  as  when  he  delivered  it 
to  the  returning  officer. 

It  also  appeared  in  evidence,  that  Mr.  Blandy  went 
abroad  on  the  1 1th  of  March,  1840 ;  that  Mr.  Weedon,  one 
of  the  agents  for  the  petitioner,  was  aware  of  Blandy's  in- 
tention of  going,  a  week  before  his  departure ;  and  that 
the  first  application  made  by  them  to  the  deputy  town 
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clerk  on  the  subject  of  the  poll  books  was  on  the  Tuesday     1843. 
before  the  appointment  of  the  Committee. 

Mr.  Cockbum  then  proposed  to  put  in  the  book  which 
had  been  authenticated  by  the  poll  clerk,  as  evidence  of 
the  fact,  who  were  candidates  at  the  election. 

Mr.  Serjt.  Merewether  objected  that  a  fragment  of  the 
poll  would  not  be  sufficient  evidence  of  the  poll. 

Mr.  Cockbum  then  proposed  to  put  in  the  rest  of  the 
poll  books  as  well. 

Mr.  Serjt.  Merewether. — No  sufficient  evidence  has 
been  produced  of  the  authenticity  of  the  poll  books. 
They  do  not  come  out  of  the  proper  custody.  The  68th 
section  of  the  Reform  Act  provides  that  they  shall  be  de- 
livered at  the  close  of  the  poll  to  the  returning  officer,  in 
whose  custody  they  are  supposed  to  remain^  as  the  officer 
entitled  to  their  custody  at  common  law,  there  being  no 
express  provision  for  their  further  custody.  Here  they 
were  delivered  by  the  returning  officer  to  the  town  clerk, 
who  has  no  legal  title  to  their  custody ;  and  no  evidence 
is  offered  of  the  manner  in  which  they  were  kept  from  the 
S9th  June,  the  day  when  they  were  delivered  to  the  town 
clerk,  to  the  3d  July,  when  they  were  delivered  by  him  to 
his  clerk,  Walker.  And  there  has  been  a  want  of  due 
diligence  in  procuring  such  evidence.  For  it  appears  that 
the  petitioner's  agent  was  informed  of  Blandy's  inten- 
tion of  going  abroad  at  least  a  week  before  his  departure; 
and  no  application  respecting  the  poll  books  was  made 
to  him,  nor  to  the  deputy  town  clerk  till  a  few  days  ago. 
Even  if  the  evidence  of  Blandy  could  not  be  obtained 
(which  however  is  not  quite  clear),  yet  there  are  surely 
other  persons  who  might  have  been  called  to  account  for 
the  care  and  custody  of  the  poll  books  during  that  inter- 
val of  time.  Wherever  the  poll  books  have  been  out  of 
the  proper  legal  custody,  as  is  the  case  here,  the  most 
satisfactory  proof  of  their  having  been  carefully  kept,  is 

E  e2 
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184^.  always  required.  The  case  of  Sd  Mofdgomery  iX)  is 
a  clear  and  distinct  authority,  that  when  they  have  passed 
into  other  hands  than  those  of  the  legal  custos,  their 
authenticity  and  unaltered  condition  must  be  strictly 
proved.  And  in  the  Newry  case  (2),  this  strictness  of 
proof  waa  not  dispensed  with,  although  the  returning 
ofBcer^  whose  evidence  was  required,  was  prevented  by 
sudden  illness  from  attending.  And  in  both  those  cases, 
the  object  in  view  was  not  to  support  a  scrutiny,  but  only 
to  prove  the  election  and  return. 

Mr.  Cockbum. — This  is  an  attempt,  under  cover  of  an 
objection  purely  technical,  and  independent  of  the  merits 
of  the  case,  to  prevent  the  petition  from  being  taken  into 
consideration.     The  production  of  the  poll  books  is  not 
even  necessary  to  support  our  case;    as  the  writ  and 
return,  proving  that  the  sittbg  member  was  returned,  is 
sufficient  to  let  in  evidence  that  the  return  was  procured 
by  corrupt  and  illegal  means.    But,  assuming  that  in  com- 
pliance with  the  general  practice,  the  poll  books  must  in 
all  cases  be  proved  in  the  first  instance,  the  sufficiency  of 
the  proof  of  their  custody  is  a  ground,  on  which  it  has 
not  of  late  years  been  so  common  to  raise  objections,  as  it 
formerly  was  ;  and  with  respect  to  which,  the  Committees 
have  adopted  a  less  strict  as  well  as  more  uniform  rule. 
''  By  the  modern  decisions,"  says  Mr.  Rogers  (3),  "  it 
would  seem  that  Committees  have  been  satisfied  if  the 
custody  of  the  poll  books  is  substantially  accounted  for, 
although  for  a  time  they  may  have  been  out  of  the  pos- 
session and  control  of  the  officer  whom  the  law  considers 
as  the  proper  depositary."    In  the  Reform  Act  there  is 
no  provision  for  the  custody  of  the  poll  books  after  the 
declaration  of  the  poll ;  and  though  they  are  supposed  to 
remain  with  him  as  the  proper  custos,  being  the  last  per- 

(1)  P.  &  K.  467.  (3)  On  Election  Committees,  152. 

(2)  F.  &  F.  677. 
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son  into  whose  bands  they  come  for  that  purpose,  yet,  if  1843. 
they  have  been  out  of  his  possession,  and  it  is  satisfactorily 
shown  where  and  how  they  have  been  kept  in  the  mean- 
time, so  as  to  obviate  any  suspicion  of  alterations,  they 
have  been  held,  according  to  the  reasonable  latitude  re- 
cently allowed  by  Committees  in  this  matter,  to  be  suffi- 
ciently authenticated,  though  they  do  not  come  immedi- 
ately from  the  custody  of  the  returning  officer.  This  more 
liberal  rule  was  followed  in  particular  in  the  New  Windsor 
case  (1),  where  the  poll  books  were  received  from  the  cus- 
tody of  the  town  clerk,  to  whom,  as  here,  they  had  been 
delivered  at  the  close  of  the  poll,  though  the  returning 
officer  was  not  called,  as  he  is  here,  to  authenticate  them. 
It  was  also  followed  in  the  Monmouth  cctse  (2),  where  the 
returning  officer  of  Monmouth  produced  the  poll  books  of 
the  contributory  boroughs  of  Usk  and  Newport,  though 
they  were  not  identified  by  the  returning  officers  of  the 
latter  places.  In  the  2nd  Montgomery  case  (3),  which 
has  been  cited  on  the  other  side,  neither  was  the  town 
clerk  called,  in  whose  custody  they  had  been  since  the 
election,  nor  any  one  else  who  could  prove  the  manner  in 
which  they  had  been  kept ;  nor  does  it  appear  that  the 
returning  officer  who  produced  them,  gave  any  evidence 
of  their  unaltered  condition.  Of  the  Newry  case  (4),  it 
might  be  sufficient  to  observe  that  the  Committee  disre- 
garded one  of  the  most  reasonable  excuses  (hat  could 
possibly  be  offered  for  the  non-attendance  of  a  witness ; 
but  in  point  of  fact,  there  was  not  a  tittle  of  evidence 
given  of  the  authenticity  of  the  poll  books.  But  in  the 
present  case,  can  there,  upon  the  evidence  produced,  be 
any  reasonable  doubt  that  these  are  the  books  used  at  the 
poll,  and  in  an  unaltered  state  ?  First  of  all,  one  of  the 
poll  clerks  proves  one  of  the  books  to  be  the  same,  and  in 

(1)  K.  k  O.  160.  (3)  P.  &  K.  467. 

(2)  K.  &  O.  410.  (4)  F.  &  F.  577. 
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I84S.  the  same  state  as  that  made  at  the  poll^  and  delivered  to 
the  returning  oiBcery  thus  affording  a  strong  presumption 
in  favour  of  the  rest.  Then,  we  have  the  evidence  of  the 
returning  officer  to  the  identity  of  the  books  with  those 
from  which  he  cast  up  the  poll,  and  which  he  delivered  to 
the  town  clerk.  And  lastly  the  clerk  to  whom  they  were 
delivered  by  the  town  clerk,  and  in  whose  care  they  have 
been  ever  since,  gives  a  satisfactory  account  of  them 
during  that  time.  The  chain  of  evidence  with  regard  to 
their  custody  is  complete,  except  only  for  the  few  days 
from  the  ^th  June  to  the  3d  July;  and  are  we  to  suppose 
that  the  town  clerk,  in  whose  hands  they  then  were,  has 
abused  the  confidence  the  law  reposes  in  him  ?  This,  to 
say  the  least  of  it,  is  a  very  strong  prim&  facie  case  of  the 
authenticity  of  the  poll  books.  And  how  is  it  met  on  the 
other  side?  By  alleging  that  there  has  been  negligence 
in  not  procuring  such  proof  as  ought  and  might  have 
been  obtained.  But, in  the  first  place,  we  were  not  bound 
to  know  that  they  were  in  the  possession  of  the  town 
clerk.  The  returning  officer  is  the  proper  officer  to  have 
the  custody  of  the  poll  books,  and  consequently  to  pro- 
duce them.  As  such  he  was  served  by  the  petitioner 
with  a  warrant  to  produce  them.  If  they  were  not  in  his 
hands,  he  should  have  given  us  information  respecting 
their  actual  custody;  and  the  petitioner  ought  not  to 
suffer  because  he  has  improperly  delivered  them  to  the 
town  clerk.  In  the  absence  of  the  town  clerk,  who  has 
been  abroad  since  the  11  th  March,  and  who  is  beyond  our 
reach,  we  have  done  ail  that  can  be  required  of  us  in 
summoning  his  deputy.  And  the  proof  of  the  authenti- 
city afforded  by  the  evidence  of  these  witnesses,  if  not 
conclusive,  is  at  any  rate  adequate  for  the  purpose,  the 
only  one  at  present  in  view,  of  showing  who  are  the  can- 
didates ;  and  sufficient  in  a  case  like  this,  not  involving  a 
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scrutiny,  where  alterations  or  erasures  in  the  poll  books     184^. 
might  materiaUy  affect  the  inquiry. 

Mr.  Serjt.  Merewether,  in  reply. — ^It  is  not  sufficient  for 
the  party  establishing  the  poll  books  in  evidenccy  to  rest 
their  proof  upon  a  mere  presumption  of  their  authenticity, 
nor,  after  making  out  a  primft  facie  case  of  their  identity, 
to  throw  upon  the  other  side  the  onus  of  showing  that 
they  have  been  fraudulently  or  collusively  altered.  They 
must  either  be  shown,  by  positive  proof,  to  come  out  of 
the  proper  custody,  or  if  they  do  not,  they  must  be  satis- 
fiictorily  traced  through  all  the  hands  into  which  they  may 
have  passed.  In  this  case,  neither  the  mayor  nor  the 
deputy  town  clerk,  the  only  responsible  officers  who  are 
called,  can  speak  to  the  manner  in  which  they  have  been 
kept  And  the  evidence  of  the  town  clerk,  in  whose  cus- 
tody they  have  been,  might  have  been  procured,  if  due 
diligence  had  been  used;  or  the  House  might  have  been 
applied  to  for  time,  till  it  should  be  obtainable;  or  all 
the  poll  books  might  have  been  proved  in  the  same 
manner  as  one  has  been  proved,  by  the  evidence  of  the 
poll  clerks.  The  cases  that  have  been  cited  on  the  other 
side  are  distinguishable  on  clear  grounds  from  the  pre- 
sent case.  In  the  New  Windsor  case(l)f  the  town  clerk 
deposed  that  he  had  himself  kept  the  poll  books  carefully 
ever  since  they  had  been  delivered  to  him  by  the  return- 
ing officer  at  the  close  of  the  poll.  In  the  Monmouth 
case  (2),  the  point  really  decided  was  not  relative  to  the 
authenticity  of  the  poll  books,  but  that  the  production  of 
the  poll  books  of  the  contributory  boroughs  in  Wales,  by 
the  returning  officer  of  the  principal  borough,  was  suffi- 
cient, without  the  evidence  of  the  returning  officers  Df  the 
contributory  boroughs.  The  imputation  endeavoured  to 
be  cast  upon  the  Newry  Committee  is  undeserved,  as  all 
they  determined  was,  that  the  authenticity  of  the  poll 

(1)  K.  &0.  160.  (2)  Ibid,  410. 
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1842.  book  was  not  at  present  sufficiently  proved;  thus,ineffect« 
offering  an  adjournment  till  the  proof  could  be  rendered 
complete.  And  in  the  Newry  caseiW  ^^^  argument  that 
the  poll  books  were  not  wanted  for  the  purpose  of  a  scru- 
tiny, but  merely  to  prove  the  election,  was  expressly  taken 
and  overruled.  And  the  truth  is,  that  in  such  a  case  as 
this,  the  entries  in  the  books  may  be  of  the  greatest  im- 
portance, in  showing  for  whom  a  particular  voter  polled. 

Mr.  Rickford,  the  mayor,  being  recalled  and  examined 
by  the  Chairman,  stated  that  he  had  delivered  the  poll 
books  to  the  town  clerk,  because  an  impression  had  pre- 
vailed that  that  officer  was  intrusted  with  the  custody  of 
all  public  documents  belonging  to  the  town;  and  it  had 
been  the  practice  in  Reading  to  deliver  the  poll  books  to 
the  town  clerk. 

The  Committee,  after  deliberation,  resolved,  "That  the 
poll  books  were  sufficiently  proved." 

An  errone-       It  appeared  from  the  poll  books  that  the  polling  took 
mentln^tbe  P^^^e  on  the  29th  of  June ;    but  in  the  petition  it  was 

petition,  of    stated,  that  the  poll  was  taken  on  the  2^d  June. 

the  day  of  '  ^ 

the  month         "i/lT.  Str]i. Met ewet her. — This  is  a  variance  that  renders 

the  election  ^^  impossible  for  the  petitioner  to  proceed  with  his  case. 

d(«8not^'    His  right  to  be  heard  as  a  petitioner  depends  upon  the 

vitiate  the    fact  of  his  having  been  a  candidate  at  the  election.     In 

petition. 

the  petition  he  alleges  himself  to  have  been  a  candidate 
at  an  election  which  took  place  on  the  22d  June;  but 
from  the  poll  book  produced  in  evidence,  it  appears  that 
the  election  actually  took  place  on  the  29tb  June.  Nor 
is  it  possible  to  reconcile  the  discrepancy.  Which  then 
of  the  two  documents,  the  poll  or  the  petition,  is  to  be  set 
at  nought?  The  petitioner  is  bound  by  his  own  allega- 
tion in  his  petition.  And  the  poll  book,  which  is  the  only 
and  conclusive  evidence  of  its  contents,  cannot  be  con- 
tradicted by  parol  evidence.     Will  then  the  Committee 

(1)  F.  &F.  577. 
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take  upon  themselves  to  strike  the  allegation  out  of  the  184S. 
petition,  to  alter  that  document  which  is  the  very  founda- 
tion of  all  their  proceedings?  Though  such  a  variance 
might  not  be  material  in  matters  of  contract  merely,  yet 
when  the  result  of  the  inquiry  may  be  to  affect  a  party 
with  penalties,  it  forms  an  adequate  ground  of  objection. 
In  an  action  for  bribery  at  the  election,  if  the  day  proved 
in  evidence  as  the  day  of  the  election  turned  out  to  be  a 
different  day  from  that  stated  in  the  pleadings,  this  would 
be  a  variance  fatal  to  the  case ;  as  it  would  likewise  in 
proceedings  against  a  witness  for  perjury  in  giving  evi- 
dence before  this  Committee,  the  petition  being  produced, 
which  states  the  polling  to  have  been  on  the  22d  June,  and 
then  the  poll  books,  from  which  it  would  appear  that  it 
really  took  place  on  the  ^th  June.  And  there  are 
several  matters  connected  with  the  election  itself,  with  re- 
gard to  which,  it  is  of  the  utmost  importance  that  the  day 
on  which  it  was  held  should  be  exactly  ascertained.  It  is 
essential  that  the  election  should  be  held  within  a  certain 
number  of  days  after  the  receipt  of  the  writ  or  precept; 
that  the  petition  should  be  presented  within  the  pre- 
scribed period  after  the  return.  And  the  employments 
"for  the  purpose  of  the  election,"  which  disqualify  a 
voter,  under  the  7  &  8  Geo.  IV.  c.  37,  must  have  be6n 
employments  within  six  months  previous,  or  fourteen  days 
after  the  election.  And  with  immediate  reference  to  the 
present  proceedings,  the  day  of  the  election  constitutes  the 
identity  of  the  election  to  which  the  petition  relates,  and 
the  material  fact  on  which  the  petitioner's  case,  and  your 
own  jurisdiction  depends. 

The  Committee,  without  hearing  the  counsel  for  the 
petitioner,  determined  that  they  would  proceed  with  the 
case. 

A  witness  was  then  examined  in  support  of  the  charge 
of  bribery,  and  on  Monday,  the  2d  of  May,  the  petition 
was  abandoned. 
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184^.  After  the  adjournment  of  the  Committee  on  the  first 
Tbe  Chair-  ^^Vf  ^^^  Chairman  being  applied  to  for  a  summons  for  the 
ii«nw?«um-  P"T^**®  ^^  procuring  the  attendance  of  Mr.  Blandy's 
monsfortbe  clerk  with  the  poll  books,  expressed  a  doubt  whether, 
of  witnesses,  under  the  74th  section  of  the  4  &  5  Vict*  c.  58,  he  could 
^eC^mmiu  '^^^^  *  summons  during  the  adjournment  of  the  Com- 
toejs sitting,  mittee.  And  the  next  day  the  Chairman  requested  that 
the  agents,  if  they  required  summonses*  would  apply  for 
them  before  the  adjournment  of  tbe  Committee. 
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CASE    XIV. 

PENRYN  AND  FALMOUTH. 

The  Committee  was  appointed  on  the  28th  of  April,     1842. 
184^;  and  consisted  of  the  following  gentlemen : 

Charlea  Wood,  Esq.  M.  P.  for  Halifax.--(CHAiRMAN.) 
John  Hardy,  Esq.  M.P.  for  Bradford. 
Charles  William  Packe,  Esq.  M.  P.  for  South  Leicestershire. 
Charlea  Lenox  Cumming  Bruce,  Esq.  M.P.  for  Elgin  and  Nairn. 
George  Poulett  Scrope,  Esq.  M.P.  for  Stroud. 
William  Busfield,  Esq.  M.P.  for  Bradford. 
Hon.  Robert  Oiway  Cave,  M.  P.  for  Tipperaiy. 

Petitioner — An  Elector. 

Sitting  Member  petitioned  against-^  Captain  James  Han  way 

Plumridge,  R.N. 

Counsel  for  the  Fetitioner~-Mr,  Seijt.  Wrangham,  Mr.  Waddington, 

and  Hon.  J.  Talbot. 

Agents — Messrs.  Annesley  and  Beach. 

Counsel  for  Captain  Plumridge — Mr.  Austin,  Q.C.,  Mr.  Cockbum,  Q.C. 

and  Mr.  Kinglake. 

^gen^— Mr.  Coppock. 


The  petition  stated,  that  at  the  last  election  of  members  Petiiion. 
to  serve  in  this  present  parliament  for  the  borough  of 
Penryn  and  Falmouth,  Captain  James  Hanway  Plumridge 
was  one  of  the  candidates,  and  at  the  close  of  the  poll  was 
declared  by  the  returning  officer  to  have  been  duly 
elected,  and  was  accordingly  returned  as  one  of  the  mem- 
bers for  the  said  borough. 
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184S.  That,  shortly  after  the  said  election,  and  before  the 
That  upoD  ^^y  named  in  the  writ  of  summons  for  the  meeting  of  the 
oMwo  dec-  '^'^  parliament,  upon  the  written  request  to  that  effect  of 
ton,  pur-  two  registered  electors  of  the  said  borough,  having  a  right 
&  2  Vict«  to  vote  at  the  said  election,  the  said  Captain  Piumridge 
Piumridgr'  P"^  *"»  made,  signed,  and  delivered  a  certain  paper  writ- 
made  a  de-  ing,  purporting  to  be  a  declaration  of  the  nature  and  de- 
the  nature  scription  of  his  qualification  in  respect  of  property,  to  be 
Uon  ofhis^  elected  as  a  member  of  ihe  House,  under  a  certain  statute 
2oD-*£^tth  P*^^®*^  ^"  ^^^  ^^^^  ^^^  second  years  of  the  reign  of  her 
such  decla-  present  Majesty,  intituled,  "  An  Act  to  amend  the  Laws 
iosufficieut,  relating  to  the  Qualification  of  Members  to  serve  in  Par- 
edio  a^neg-  I'^ment ;"  and  that  the  said  declaration  was  in  many  re- 
ject and  re-  spects  vague,  insufficient,  and  invalid,  and  of  none  effect, 
make  the  and  amounted,  in  truth  and  in  fact,  to  a  neglect  and  re- 
requiredl  ^    (usal  to  make  the  declaration  required  by  the  aforesaid 

and  that  his  statute,  and  that  the  election  of  the  said  Captain  Pium- 

election  was  '  ^ 

coDsequeut-  ridge  for  the  said  borough  was  consequently  void. 

That  c'a  t        I'hat  the  said  Captain  Piumridge  not  being  at  the  time 

Piumridge    of  the  said  election  the  eldest  son  or  heir-apparent  of  any 

wasnotduly  i      ^      «         i.  <.  i./«    i  i 

qualified,      peer  or  lord  of  parliament,  nor  of  any  person  qualified  by 
tioD  conse!^'  '*^  ^°  serve  as  a  knight  of  the  shire,  was  not  then  pos- 
queniiyvoid.  gessed  of  property  required  by  law  to  render  him  capable 
of  being  elected  as  a  member  of  the  House  of  Commons 
for  the  said  borough,  that  is  to  say,  that  he  the  said  Cap- 
tain Piumridge  was  not,  at  the  time  of  the  said  election, 
seised,  &c.  (following  the  words  of  the  Sd  section  of  the 
l&2Vict.  c.  48,  applicable  to  qualifications  for  boroughs), 
and  that  his  said  election  and  return  as  such  member  was 
consequently  void. 
Charge  of         The  petition  then  alleged,  that  Captain  Piumridge,  by 
treating       himself,  hi<3    agents,  friends,  managers,  committee-men, 
Sunlpium^  and  partisans,  was  guilty  of  bribery  and  treating  at  the 

J?.**S*^{7..    election; 
himBelfi  his  ' 

agents,  &c.       And  prayed  that  Captain  Piumridge  might  be  declared 
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not  duly  elected^  and  ought  not  to  have  been  returned ;      184^. 
but  that  his  election  and   return  virere  wholly  null  and 
void,  and  that  a  new  writ  might  be  issued,  &c. 

The  petition  being  read,  the  Committee  came  to  the    ^prii29. 
following  resolutions : — 

1.  That  the  counsel  will  not  be  allowed  to  go  into  any 
matter  not  referred  to  in  their  opening  statement,  without 
special  application  to  the  Committee  for  permission  to  do 
so. 

2.  That  the  counsel  for  the  petition  state  the  names 
of  the  electors  bribed,  and  of  the  persons  who  gave  the 
bribes.  This  resolution  was  in  the  same  form  as  the 
second  preliminary  resolution  in  the  Southampton  case{l), 
omitting,  however,  so  much  as  relates  to  treating. 

3.  That  the  Committee  will  permit  the  counsel  for  the 
petition  to  adduce  evidence  of  treating,  without  stating 
the  names  of  the  electors  said  to  have  been  treated ;  but 
.that  they  will  expect  proof  to  be  given  that  some  of  the 
persons  so  treated  were  electors. 

Mr.  Serjt.  Wrangham  opened  the  case  on  the  part  Argument, 

of  the  petitioner.— By  the  1  &  2  Vict.  c.  48,  s.  3,  every  l^agUncss 

candidate  in  whose  case  a  property  qualification  is  ne-  V^^^"^^^^' 

cessary  to  render  him  elegible  to  be  elected  a  member  thedeclara- 

of  the  House  of  Commons,  is  required  to  make  a  declara-  by  Captain 

tiou  at  the  election,  or  before  the  return  of  the  writ,  of  J*/S|^qulti- 

the  nature  of  such  qualification,  upon  the  reasonable  re-  fi<-'ation, 

1.  1  1  mi      n  /»  amounted 

quest  of  any  candidate,  or  any  two  electors.     The  form  of  to  a  wilful 
the  declaration  is  given  in  the  body  of  the  act;  and  great  ^hisal  on 
particularity  is  to  be  observed  in  the  description  to  be  ^*J|f*[^^ 
given  of  the  property  which  confers  the  qualification,  declaration 
The  statute  also  enacts,  that  if  the  candidate,  or  member,  the  statute. 
when  requested  in  the  manner  prescribed,  wilfully  refuses 
or  neglects  to  make  such  declaration,  his  election  shall  be 
void. 

(1)  Anu,  p.  376. 
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184S.  After  the  electionj  and  before  the  return  of  the  writ. 
Captain  Plumridgey  upon  the  request  of  two  electors, 
made  pursuant  to  the  statute,  subscribed  the  following  de- 
claration respecting  his  qualification : — 

**  I,  James  Hanway  Plumridge,  of,  &c.,do  solemnly  and 
sincerely  declare  that  I  am,  to  the  best  of  my  knowledge 
and  belief,  duly  qualified  to  be  elected  a  member  of  the 
House  of  Commons,  according  to  the  true  intent  and 
meaning  of  the  act  passed  in  the  second  year  of  the  reign 
of  Queen  Victoria,  intituled,  *  An  Act  to  amend  the  Laws 
relating  to  the  Qualification  of  Members  to  serve  in  Par- 
liament,' and  that  my  qualification  to  be  so  elected  doth 
arise  out  of  lands  and  tenements,  and  out  of  personal 
estate  and  effects  hereunder  set  forth,  that  is  to  say,  an 
annuity  or  clear  yearly  rent-charge  for  and  during  the 
term  of  my  natural  life,  charged  upon  and  issuing  from 
freehold  and  copyhold  estates,  situate  in  the  parishes  of 
Budock  and  Falmouth,  in  the  county  of  Cornwall ;  Also 
from  a  leasehold  estate  in  the  parish  of  Saint  George, 
Hanover  Square,  in  the  county  of  Middlesex,  for  a  term 
originally  created  for  ninety-nine  years,  and  which  said 
leasehold  estate  is  now  vested  in  me,  and  of  which  term 
more  than  thirteen  years  are  now  unexpired;  and  also 
from  stock  in  the  public  funds  of  Great  Britain,  standing 
in  my  own  name.     Dated  this  17th  day  of  July,  1841/' 

The  object  of  the  declaration  required  by  the  statute 
is,  obviously,  to  give  the  information  necessary  for  a  due 
investigation  of  the  candidate's  or  member's  qualification, 
in  order  to  prevent  the  election  of  disqualified  persons. 
Unless  the  declaration  discloses  circumstances  sufficient 
to  form  the  foundation  of  a  complete  inquiry  it  is  defec- 
tive; and  if  it  is  defective  it  is  a  nullity,  as  it  defeats  the 
intention  of  the  legislature.  The  giving  such  information, 
therefore,  is  the  true  criterion  of  the  sufficiency  of  the 
declaration.     And  the  completeness  of  such  information 
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in  the  declaration  is  80  much  the  more  necessary ,  as  that  184>3. 
document  is  the  only  source  from  which  electors  or  per- 
sons interested  in  the  member  being  duly  qualified,  can 
derive  any  intelligence  respecting  such  qualification.  Until 
recently,  there  was  another  clue  to  the  particulars  and 
adequacy  of  the  qualification,  which  the  candidate  or 
member  declared  at  the  poll,  or  before  the  return  of  the 
writ,  he  possessed.  By  a  standing  order  of  the  House  of 
Commons,  of  the  23d  November,  1717,  a.  member  peti- 
tioned against  on  the  ground  of  want  of  qualification,  was 
required  to  give  to  the  clerk  of  the  House,  within  a  fort- 
night after  the  presentation  of  the  petition,  a  rental  or 
particular  of  the  property  by  which  he  was  qualified ;  and 
if  he  had  not  been  in  possession  thr^e  years  before  the 
election,  he  was  to  state  from  what  person,  or  by  what 
conveyance  or  act  of  law,  he  acquired  it,  the  consideration 
paid,  and  the  names  and  places  of  abode  of  the  witnesses 
to  the  conveyance  and  payment.  In  case,  therefore,  of  a 
disputed  qualification,  the  member  was  obliged  to  furnish 
information  of  an  extremely  accurate  description,  by  which 
his  qualification  could  be  immediately  tested  (1).  This 
standing  order  continued  in  force,  and  to  be  acted  upon, 
until  the  passing  of  the  recent  statute,  when,  its  terms  not 
applying  to  the  new  qualification,  it  was  rescinded.  By 
accident  or  design  no  fresh  standing  order  was  made  in 
its  place ;  although  it  was  revoked  for  the  express  purpose 
of  a  standing  order  of  a  similar  kind,  but  corresponding 
with  the  new  qualification,  being  passed.  Accordingly, 
the  only  indication  now  furnished  by  a  member  or  candi- 
date, of  the  particulars  of  his  qualification,  is  the  declara- 
tion he  is  obliged  to  give  under  the  statute;  which  renders 
it  of  most  essential  importance  that  the  terms  of  such 
declaration  should  be  full,  precise  and  certain,  and  point- 
ing out  at  once  the  means  of  prosecuting  inquiry.  More- 
(1)  See  the  Dover  ease,  P.  &  K.  412. 
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1842.  over,  under  the  statute  of  9  Ann.  c.  5,  to  which  the  re- 
pealed standing  order  was  supplementary,  great  accuracy 
in  specifying  the  particulars  of  qualification  was  necessary, 
although  the  property  from  which  the  qualification  arose 
was  then  of  one  uniform  description.  By  the  new  statute, 
various  kinds  of  property  confer  a  qualification;  and  a 
candidate  is  expressly  enabled  to  make  up  a  qualification 
by  adding  together  property  of  several  descriptions.  If, 
therefore,  precision  and  accuracy  were  requisite,  under 
the  repealed  standing  order,  they  are  much  more  necessary 
in  the  declaration  required  by  the  recent  act;  for  inquiry 
may  now  have  to  extend  in  various  directions  and  attended 
with  corresponding  difficulty.  Now  the  declaration  made 
by  Captain  Plumridge,  though  it  apparently  complies  with 
the  requisitions  of  the  statute,  was,  it  is  contended,  on 
account  of  its  intentional  vagueness  and  uncertainty,  a 
wilful  refusal  or  negligence  on  his  part  within  the  meaning 
of  the  act,  to  make  the  declaration  demanded  by  the 
electors,  and  his  election  is  consequently  void.  1st.  The 
declaration  does  not  show  what  portion  of  the  300/.  per 
annum,  derived  from  the  whole  of  the  property  mentioned, 
arises  from  the  freehold  and  copyhold  property,  the  lease- 
hold property,  or  the  funded  property.  By  not  specifying 
the  value  of  each  kind  of  property  in  which  he  claims 
an  interest,  he  withholds  one  great  means  of  tracing  it. 
2.  The  rent  charge  is  stated  to  issue  from  freehold  and 
copyhold  estates,  without  the  proportions  being  given; 
and  those  estates  are  declared  to  be  in  different  parishes, 
without  its  being  pointed  out  in  which  parish  the  freehold 
estate  is  situate,  and  in  which  the  copyhold.  3.  The 
leasehold  estate  is  stated  to  be  in  St.  George's,  Hanover 
Square,  the  largest  parish  of  the  metropolis,  containing 
nearly  a  quarter  of  a  million  of  inhabitants,  without  any 
part  or  street  of  the  parish  being  in  any  way  pointed  out; 
thus  leaving  it  impossible  for  its  situation  to  be  discovered. 


PENRYN  AND  FALMOUTH.  431 

4.  The  particular  stock  in  the  public  funds  is  not  men-  184*2. 
tioned>  nor  its  amount;  and  without  both  these  particulars 
it  is  impossible  to  discover  whether  Captain  Plumridge 
possesses  the  funded  property  which  he  makes  a  p^rt  of 
his  qualification.  The  stock  being  unknown^  it  is  impos- 
sible for  the  petitioner  to  determine  what  officer  connected 
with  the  public  debt  should  be  summoned  before  the 
Committee;  and  the  Bank  of  England,  upon  principle, 
withholds  all  information.  The  vagueness  and  uncertainty 
therefore  of  the  declaration,  and  their  effect  in  preventing 
inquiry,  are  manifest;  and  as  they  pervade  every  part  of  it 
relating  to  the  property  from  which  the  qualification  was 
pretended  to  arise,  and  respecting  which  the  electors  were 
entitled  to  the  fullest  information,  the  object  of  the  method 
in  which  the  declaration  is  drawn  cannot  be  mistaken. 
And  as  that  object  was  to  mislead  or  to  obstruct  inquiry,  it 
amounted  in  law  to  a  wilful  refusal  or  neglect  by  Captain 
Plumridge,  to  make  the  declaration  demanded  of  him  by 
the  two  electors  under  the  statute. 

It  was  then  further  opened  on  the  part  of  the  petitioner, 
that  Captain  Plumridge  had  not  a  sufficient  qualification 
according  to  the  statute,  to  serve  in  parliament;  and  it 
was  argued  that,  if  the  declaration  made  by  him  of  the 
nature  of  his  qualification,  were  holden  to  be  valid  and 
sufficient,  then  the  repeal  of  the  standing  order  of  1717, 
operated  to  cast  the  burthen  of  proof  upon  him,  and  to 
relieve  the  petitioner  from  showing,  in  the  first  instance, 
that  he  was  not  qualified  (1). 

Treating  and  bribery  by  Captain  Plumridge  person- 
ally, and  his  agents  and  friends,  were  then  opened.  Mr. 
Serjt.  Wrangham,  after  detailing  several  cases  of  bribery, 
stated  that  on  the  evening  before  the  day  of  election, 

(1)  This  argument  is  reported  in  the  opening  of  the  petitioner's  case  before 
the  Newautle-under-Lyme  Committee,  pott,  p.  438. 

Vol.  I.— b.  a.  e.g.  f  f 
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1840«  Captain  Plumridge  was  at  the  top  of  Truro  Lane,  in 
Penryn,  canvassing  with  some  of  his  friends  and  partisans, 
and  that  several  persons,  amongst  others,  voters,  were 
present.  That  on  this  occasion  Captain  Plumridge  de- 
clared, without  addressing  any  particular  person^  that 
"  he  would  walk  as  many  miles  as  others — ^perhaps  a  mile 
or  two  further." 
Where  the        Mr.  Kinftlake.  having  required  to  be  furnished  with  the 

petitioDer  id  e  ^  ©       n 

bis  opeQiDg  names  of  the  persons  to  whom  this  declaration  was  made, 
sittiagmem*  which  was  refused,  contended  that  the  disclosure  of  their 
ma^^^be    "*™®*  ^^^  necessary  at  this  stage  of  the  proceedings  for 
fore  the  elec-  the  protection  of  the  sitting  member,  if  the  other  side 
ration,  indi-  intended  to  use  the  declaration  as  evidence  of  bribery 
StenSoD^to   ^g^J'^st  him.  This  occurrence,  if  intended  to  be  used  in  the 
resort  to  cor-  way  suggested,  comes  within  both  the  spirit  and  the  words 
tices^butnot  of  the  resolution  of  the  Committee.    As  this  declaration  is 
to  a  spedic  opcncd  as  part  of  the  petitioner's  case,  he  of  course  is 
bcry  or"     Prepared  with  the  necessary  proof;  and  he  must  be  able, 
attempt  to     therefore,  to  state  the  names  of  the  persons  to  whom  the 
Committee    declaration  was  addressed.     Unless  this  is  done.  Captain 
rectthepeti-  P^un^ridge  will  have  no  opportunity  of  producing  evidence 
tionertodis-  to  Contradict  that  given  on  the  other  side.     If  the  decla- 
namesofthe  ration  IS  made  use  of  only  as  showing  general  corruption 
SS^thc     *^  ^^^  election,  yet  as  it  involves  Captain  Plumridge  per- 
w«  mad""*    sonally  in  such  corruption,  and  consequently  affects  his 
seat,  the  reasons  are  quite  as  cogent  for  his  knowing  the 
names  of  the  persons  to  whom  it  is  alleged  it  was  ad- 
dressed, as  if  it  were  used  as  a  specific  act  of  bribery  or 
attempt  to  bribe.     In  any  case,  therefore,  the  opening  of 
this  transaction  is  insufficient  to  let  in  evidence  upon  it 
subsequently. 

Mr.  Serjt.  JVrangham, — Until  the  witnesses  are  exa- 
mined, it  is  impossible  to  say  what  the  declaration  in  ques- 
tion amounted  to.  It  might  be  bribery  of  specific  persons, 
or  it  might  be  a  part  of  the  general  corruption.     The 
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petitioner  at  present  does  not  rely  on  it  as  a  case  of  bribery^  1840. 
or  as  evidence  of  any  such  case,  but  only  as  indicative  of 
the  general  mode  of  conducting  the  election.  It  is  the 
same  case  as  a  speech  made  by  a  candidate  from  the  win- 
dow of  his  committee  room  to  the  people  in  the  market 
place,  in  which  case  evidence  could  be  given  before  the 
Committee  of  the  speech,  although  it  might  be  impossible 
to  prove  the  particular  persons  for  whom  particular  parts 
of  it  were  intended.  The  speech  in  that  case,  as  the 
declaration  in  this,  is  nothing  more  than  an  intimation  of 
the  course  intended  to  be  pursued  to  gain  the  election, 
and  at  present  the  declaration  in  question  is  opened  with 
no  other  view. 

After  deliberation,  the  Committee  resolved  that,  if  the 
declaration  were  used  as  an  offer  of  a  bribe  then  and  there 
made,  the  names  of  the  persons  to  whom  it  was  made  must 
be  given. 

Mr.  Serjt.  fVrangham.^The  declaration  is  opened  as 
a  general  declaration  made  by  Captain  Plumridge,  and 
not  as  an  offer  of  a  bribe. 

The  charge  of  bribery  was  then  proceeded  with,  and  ^^^ll^^ 
in  support  of  it  several  witnesses  were  examined,  amongst  May  2. 
others  one  Thomas  Williams,  to  prove  an  act  of  bribery  ^^5^*^ 
by  Captain  Plumridge  and  one  of  his  partisans.  Upon  support  of 
crgss-examination,  the  witness  said  he  knew  one  William  declined  on 
Williams,  but  declined  to  answer  the  question  whether  miMtlon'to 
Williams  gave  him  6/,  at  the  election.     He  was  then  ^y  whether 

^  he  had  re- 

asked  whether  Williams  did   not  give  him  61.  at  the  ceivedmo- 

election  to  vote  for  Mr.  Gwynne?(l)  which  he  declined  certain  per- 
son, to  vote 
(1)  The  candidates  were,  on  the  Conserfative  side,  Mr.  Gwynne  and  the  for  one  of 
petitioner,  and  on  the  Liberal  side,  Captain  Plumridge.    Mr.  Gwynne  was  re-  ^at^^^^^' 
tamed  with  Captain  Plumridge.  the  ground 

that  he 
might  criminate  himself,  the  Committee  albwed  him  to  be  asked  what  that  person  was,  and 
what  his  politics  were,  though  such  question  was  objected  to  as  being  irrelevant,  and  tending 
directly  to  recrimination. 

pf3 
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184S.  answering,  on  the  ground  that  the  answer  might  criminate 
him.  The  question  was  also  objected  to  by  the  peti- 
tioner's counsel,  as  an  attempt  on  the  part  of  the  sitting 
member  to  recriminate ;  but  the  objection  was  withdrawn 
on  its  being  stated  that  the  question  was  put  for  the  sole 
purpose  of  discrediting  the  witness.  The  witness  was 
then  asked,  "  What  is  Mr.  Williams  ?"  and  again,  "  Whe- 
ther  Mr.  Williams  was  on  the  Tory  side  or  the  Whig  V 

Mr.  Serjt.  Wrangham  objected  to  these  questions  being 
put,  as  it  was  evident  that  the  object  was  not  to  discredit 
the  witness,  but  to  recriminate,  by  proving  acts  of  bribery 
at  the  election  on  the  Conservative  side.  Now  that  was 
not  open  to  the  other  side  to  do,  as  the  petitioner  had  not 
prayed  for  the  seat.  It  was  impossible  that  these  ques- 
tions were  put  to  discredit  the  witness,  as  the  character 
of  Williams,  or  his  position  in  life,  or  political  views,  could 
not  affect  the  credibility  of  the  witness.  They  must  there- 
fore be  put  to  pave  the  way  to  recrimination,  which  would 
not  be  allowed. 

Mr.  Austin  and  Mr.  Kinglake. — Nothing  would  affect 
the  credibility  of  the  witness  more,  than  showing  that  he 
was  bribed  on  both  sides  at  the  election.  The  circum- 
stance of  his  receiving  money  from  Williams  at  or  before 
the  election  indicated  nothing,  unless  the  additional  fact 
appears  on  which  side  William  Williams  was  a  partisan, 
and  for  what  purpose  he  gave  the  money.  When  any 
transaction  between  a  witness  and  A.  B.  is  referred  to, 
to  impeach  the  credibility  of  the  witness,  the  character  of 
A.  B.,  and  the  part  he  took  in  that  transaction,  form  a 
most  material  part  of  it.  Now,  without  showing  who 
William  Williams  was,  that  is,  in  his  political  relations,  it 
is  impossible  for  the  Committee  to  be  satisfied  of  the  true 
meaning  of  the  fact  of  his  paying  money  to  the  witness, 
or  for  what  purpose  the  witness  received  it. 

Mr.  Waddington.—Th^  discrediting  the  witness  was  a 
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mere  pretence;  the  real  object  was  recrimination.  It  is  184S. 
not  every  question  that  may  be  put  to  a  witness^  to  discredit 
him^  as  was  assumed  on  the  other  side.  To  discredit  a 
witness  he  may  be  questioned  as  to  any  thing  he  has  said, 
or  as  to  any  thing  said  to  him,  or  as  to  any  transaction  in 
which  he  has  been  engaged.  That  is  latitude  enough ; 
and  it  has  never  been  suggested,  that  a  witness  may  be 
cross-examined  as  to  third  parties.  Williams's  character 
could  have  nothing  to  do  with  the  conversation  between 
him  and  the  witness ;  and  though  that  conversation  was 
evidence  to  discredit  the  witness,  it  did  not  draw  after  it 
the  character  of  Williams.  The  fallacy  on  the  other  side 
was,  mixing  the  two  things  together. 

After  deliberation  the  Committee  resolved,  "  that  the 
questions  might  be  put,  but  they  doubted  whether  they 
were  relevant  or  not,  and  they  did  not  think,  if  it  were 
established  that  the  witness  bargained  with  Mr.  Williams, 
that  it  would  materially  affect  his  credibility." 

After  several  witnesses  were  examined  in  support  of  the     May  3. 
charge  of  bribery,  the  further  prosecution  of  the  petition 
was  abandoned,  and  the  Committee  came  to  the  following 
resolution : 

'^  That   Captain   James   Hanway   Plumridge  is  duly  Final  reso- 
elected  a  burgess  to  serve  in  this  present  parliament,  for  "  ^^' 
the  united  borough  of  Penryn  and  Falmouth." 


(    436    ) 


CASE  XV, 

NEWCASTLE-UNDER.LYME. 

184a.     The  Committee  was  appointed  on  the  Srd  of  May, 
1842,  and  consisted  of  the  following  gentlemen: 

Sir  John  Yarde  Buller,  Bart.  M.  P.  for  South  Devonshire — (Chairman.) 
Hon.  Henry  Thomas  Liddell,  M.  P.  for  North  Durham. 
Ralph  Bemal,  Esq.,  M.  P.  for  Weymouth. 
Lord  Courtenay,  M.  P.  for  South  Devonshire. 
Sir  Thomas  Edward  Colebrooke,  Bart.  M.F.  for  Taunton. 
Hon.  Sidney  Herbert,  M.  P.  for  South  Wiltshire. 
Geoige  Trail,  Esq.,  M.P.  for  Caithness. 
Petitianera — Electors. 
Sitting  Member  petitioned  against^  John  Quincey  Hanis,  Esq. 

Counsel  for  Petitioners — Mr.  Serjt.  Wrangham,  Hon.  John  Talhot,  and 
Mr.  Frederick  Robinson. 

^gen^f— Messrs.  Murray  and  Fenton. 

Counsel  for  Mr.  Harris — Mr.  Austin,  Q.  C,  and  Mr.  Montague  Smitli. 

Agents — Messrs.  Harding  and  Scott. 


Petition.  The  petition  stated,  that  at  the  last  election  of  mem- 

bers to  serve  in  this  present  parliament  for  the  borough 
of  Newcastle-under-Lyme,  William  Henry  Miller,  Esq., 
Edmund  Buckley,  Esq.,  and  John  Quincey  Harris,  Esq., 
were  candidates,  and  that  the  said  E.  Buckley  and  J.  Q. 
Harris  were  returned  as  duly  elected. 
SSlT^Mr       '^^^^^  **  ^^^  nomination  of  candidates,  the  said  J.  Q. 
Harris  of  his  Harris  was  required,  by  two  electors  of  and  for  the  said 
uoD,  pur',      borough,  having  a  right  to  vote  at  the  said  election,  to 
2'vk;t.*c.48!  ^^^^^  ^^^  declaration  pursuant  to  the  provisions  of  a  cer- 
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tain  act  passed  in  the  second  year  of  the  reign  of  her      1843. 
present  Majesty,  intituled,  "  An  Act  to  amend  the  Laws 
relating  to  the  Qualification  of  Members  to  serve  iit  Par- 
liament;" whereupon  a  declaration  was  made  and  sub* 
scribed  by  the  said  J.Q.  Harris,  in  the  terms  following: — 

"  I,  John  Quincey  Harris,  Esq.,  do  solemnly  and  sin- 
cerely declare  that  I  am,  to  the  best  of  my  knowledge  and 
belief,  duly  qualified  to  be  elected  as  a  member  of  the 
House  of  Commons,  according  to  the  true  intent  and 
meaning  of  the  act  passed  in  the  second  year  of  the  reign 
of  Queen  Victoria,  intituled, '  An  Act  to  amend  the  Laws 
relating  to  the  Qualification  of  Members  to  serve  in  Par- 
liament;' and  that  my  qualification  to  be  so  elected  doth 
arise  out  of  lands,  tenements  and  hereditaments,  situate 
in  the  parish  of  St.  George  the  Martyr,  within  the 
borough  of  Southwark,  in  the  county  of  Surrey,  of  or  to 
which  I  am  seised  or  entitled,  for  my  own  use  and  benefit, 
for  an  estate  in  fee  simple." 

That  the  said  J.  Q.  Harris  has  delivered  to  the  clerk  Statement  of 

of  the  House  a  statement  of  the  lands,  tenements,  and  he-  3eiive^  by 

reditaments,  whereby  he  makes  out  his  qualification,  and  ^thf  dS 

subscribed  by  him,  which  said  statement  corresponds  in  of  the 

House  f 
substance  and  effect  with  the  declaration  so  made  by  him 

as  aforesaid. 

That  the  petitioners  have  not,  upon  diligent  inquiry,  PetitioDers 

been  able  to  ascertain  that  the  said  J.  Q.  Harris  had,  at  ascertaiQ 

the  time  of  such  nomination  or  election  and  return,  or  H^Jj-^had 

now  has,  truly  and  bond  fide  such  an  estate  Jegal  or  equit-  ^^ch  aa 

able,  to  and  for  his  own  use  and  benefit,  in  any  of  the  property 

said  lands,  tenements,  or  hereditaments,  situate  as  in  the  jl^^the^la- 

said  declaration  and  in  the  said  statement  respectivelv  '^^^^  ^°^ 

•^  •'   statement, 

mentioned,   as   would  qualify  him   to  be  elected  as  a  as  would 

member  of  the  House  of  Commons,  according  to  the  true  to  *be^  *"* 

intent  and  meaning  of  the  said  act,  but,  on  the  contrary,  ^^^> 

the  petitioners  allege  the  fact  to  be,  that  the  said  J.  Q. 
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184S.     Harris,  not  being  the  eldest  son  or  heir  apparent  of  any 

bQt  allege     P^^^  ^^  ^^^^  ^"  parliament,  or  of  any  person  qualified  to 

Harris  w      ^^^vrf  as  a  knight  of  the  shire,  was  not  at  the  time  of 

not  duly      making  and  subscribing  the  said  declaration,  or  of  the 

'     said  election  and  return,  nor  was  he  at  the  time  of  his 

making  the  said  statement,  really  and  bona  fide  seised  or 

entitled,  for  his  own  use  and  benefit,  of  or  to  an  estate,  &c. 

aodhtselec-  (following  the  words  of  the  Snd  section  of  the  statute), 

tion  null  and  _. 

void.  and  that  the  election  and  return  of  the  said  J.  Q.  Harris 

was  and  is  wholly  null  and  void. 
Charge  The  petition  then  alleged  treating  and  bribery  at  the 

Harris  of '*  election  against  Mr.  Harris,  by  himself,  his  agents,  mana- 
^eating  and  gers,  friends  and  partisans  ; 

theelecUoo,      And  prayed  that  the  House  would  declare  that  the 

hu  agenu,'   said  J.  Q.  Harris  was  not  duly  elected,  and  ought  not  to 

^^'  have  been  returned;  and  that  the  said  election  and  return 

^^^^'        were  wholly  null  and  void,  and  should  grant  such  other 

and  further  relief,  &c. 

May  4.  Mr.  Seijt.  Wrangham,  on  the  part  of  the  petitioners, 
ihiu"s?n«J'  opened  the  case.  One  of  the  questions  is,  whether  Mr. 
^ n^& 2  ^^'™  ^^^  qualified  according  to  the  declaration  he  made 

Vict.  c.48»   at  the  election.     But  upon  that  point  of  the  case  a  ques- 

and  subse-      •  .  .  ,  .       ■      i 

quent repeal  ^lon  arises,  owmg  to  recent  changes  in  the  law  respecting 

?ng*Onlc°of  ^^®  qualification  of  members,  as  to  the  party  on  whom  the 
23rd  Nov-    burthen  of  proof  is  to  be  cast:  whether  the  petitioner  is  to 
upon'the      be  Called  upon  to  establish  the  allegations  respecting  this 
ber  to  pro^e  matter  in  his  petition,  or  Mr.  Harris  required  to  prove  his 
catwnfn  the  q^^^fi^ation,  in  the  outset.     By  the  9  Ann.  c.  5,  the  qua- 
first  in-        lification  required  was  of  one  simple  kind,  an  estate  for 
life,  or  a  greater  estate,  legal  or  equitable,  in  freehold  or 
copyhold  lands,  tenements,  and  hereditaments;  and  at  the 
poll  the  candidate,  if  it  were  demanded  of  him,  swore  to 
his  bon&Jide  possession  of  hb  qualification,  and  also  to 
the  situation  of  the  property  from  which  it  was  derived. 


NEWCASTLE-UNDER-LYME. 


439 


Shortly  after  this  act  was  passed^  the  House  made  a  184g. 
Standing  Order  (1)^  by  which  any  member,  whose  qualifi- 
cation was  objected  to,  should  furnish  a  particular  of  the 
lands,  tenements  and  hereditaments  whereby  he  made 
out  his  qualification ;  and  if  he  had  not  been  in  possession 
three  years  before  the  election,  he  should  state  from  what 
person,  and  by  what  conveyance  or  act  of  law,  he  derived 
the  same,  and  the  consideration  paid,  and  the  names  and 
places  of  abode  of  the  witnesses  to  such  conveyance  and 
payment.  Under  this  state  of  the  law,  Committees  uni- 
formly, down  to  the  last  case  before  the  recent  statute, 
threw  the  onus  probandi  on  the  petitioner,  and  compelled 
him  to  make  out  a  primA  facie  case  against  the  qualifica- 
tion, before  the  sitting  member  was  called  upon  to  sup- 
port it.  This  procedure,  however,  was  at  variance  with 
the  practice  of  the  courts  of  law  in  analogous  cases.  The 
general  and  long  settled  rule  of  evidence  is,  that  the  bur- 
then of  proof  lies  on  the  party  who  rests  his  case  upon 
facts  lying  exclusively  or  peculiarly  within  his  own  know- 
ledge. In  the  familiar  instance  of  an  action  under  the 
old  game  laws,  it  was  necessary  for  the  plaintifi^  to  aver 
that  the  defendant  was  not  duly  qualified,  yet  it  always 
lay  upon  the  defendant  to  prove  he  was  qualified,  and  not 
upon  the  plaintiff  to  prove  the  negative  (2).  So  in  an  ac- 
tion against  a  person  for  practising  as  an  apothecary 
without  a  certificate,  under  55  Geo.  III.  c.  194,  the  plain- 
tiff* is  not  called  upon  to  prove  that  the  defendant  has  no 
certificate  (3).  The  difierence  between  the  practice  of 
Committees  and  the  courts  of  law  in  this  respect  can  only 
be  accounted  for  by  the  supposition,  that  a  compliance  with 

(1)  Journals,  23rd  November,  1717.    See  P.  &  K.  25,  n.  (a),  where  the 
resolutions  are  given. 

.     (2)  Spiern  v.  Parker,  1  T.  R.  141,  per  Lord  MaosBeld,  C.  J.  and  Dul- 
ler, J. 

(3)  Apothecaries  Company  v.  Bentley,  R.  &  M.  159.     See  also  Phill.  on  Ev. 
829,  8th  ed. ;  1  Starkie,  420,  3d  ed. 
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1840.  the  standing  order  was  very  early  regarded  as  a  complete 
disclosure  by  the  sitting  member  of  the  particulars  of  the 
qualification  by  which  they  no  longer  remained  exclusively 
within  his  own  knowledge ;  for  nothing  can  be  more  ex- 
plicit than  the  information  required  to  be  given  by  that 
standing  order. 

By  the  recent  statute  I  8c  2  Vict.  c.  48,  a  qualification 
may  be  derived  from  various  kinds  of  property,  either 
separately  or  added  together,  to  make  up  the  required 
amount  of  annual  value.  Soon  after  the  passing  of  this 
act  the  standing  order  was  repealed,  as  no  longer  appli- 
cable to  the  multiplied  kinds  of  qualifications,  and  to  make 
way  for  a  fresh  standing  order,  corresponding  with  the 
alterations  made  by  the  new  statute.  It  happens,  how- 
ever, that  no  fresh  standing  order  has  been  made;  and  at 
present  the  only  regulations  respecting  the  publication  of 
the  candidate's  or  member's  qualification,  or  of  the  parti- 
culars of  the  property  from  which  it  arises,  are  contained 
in  the  new  statute.  By  that  statute  he  is  required,  if 
called  upon,  to  make  at  the  poll  or  before  the  return  of 
the  writ,  a  declaration,  similar  to  that  made  in  this  case 
by.  Mr.  Harris ;  and  upon  taking  his  seat  he  is  bound  to 
deliver  in  at  the  table  of  the  House  a  statement,  which  is 
nothing  more  than  a  counterpart  of  the  declaration.  A 
glance  at  the  form  of  the  declaration  immediately  shows 
how  very  far  short,  the  information  required  to  be  given 
by  it  is,  of  the  full  details  formerly  given  under  the  re- 
pealed standing  order.  Without  considering  the  object 
of  the  statute  in  requiring  such  a  declaration,  it  is  clear 
that  the  form  may  be  faithfully  adhered  to  without  the 
information  necessary  to  prosecute  an  inquiry  into  the 
particulars  of  the  qualification  being  given.  In  the  Pen- 
ryn  and  Falmouth  case{W  the  sitting  member  gave,  in  his 

(1)  ilnte,  p.  426. 
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declaration,  a  description  of  property  of  various  kinds,  1840. 
from  which  his  qualification  was  derived,  but  from  the 
vagueness  of  the  description  it  was  impossible  to  institute 
or  follow  up  any  inquiry  respecting  the  qualification.  In 
the  present  case  it  is  admitted  that  the  property  is  not 
complex,  nor  does  it  lie  in  several  parishes,  but  still  the 
difficulty  of  discovering  ithas  been  practically  felt.  No- 
thing but  a  long  exhaustive  process  of  inquiry,  prosecuted 
through  the  whole  parish,  was  sufficient,  and  it  may  be 
that  the  petitioners  have  not  yet  found  the  property  put 
forth  as  a  qualification  by  Mr.  Harris.  Neither  the  de- 
claration, nor  the  statement,  gives  any  information  as  to  its 
precise  locality.  There  is  no  room  for  argument,  how- 
ever, that  Mr.  Harris  has  not  complied  with  the  statute, 
as  was  the  case  with  the  sitting  member  in  the  Penryn 
andFahnovih  ease;  but  that  is  the  foundation  of  the  pre- 
sent observations  to  the  Committee.  A  sitting  member 
may  closely  observe  the  directions  of  the  act,  and  at  the 
same  time  keep  the  petitioner  in  the  dark  as  to  the  real 
facts  connected  with  his  qualification.  But  it  lies  with 
the  Committee  to  rectify  this  consequence  of  the  statute, 
by  a  change  in  its  proceedings.  By  casting  the  burthen 
of  proof  upon  Mr.  Harris,  and,  in  accordance  with  the 
rules  of  evidence  in  Westminster  Hall,  making  him  prove 
his  qualification,  a  matter  resting  entirely  within  his  own 
knowledge,  they  will  give  a  real  efibct  to  the  statute.  But 
if  they  pursue  the  old  practice,  however  reasonable  it 
might  be  under  the  standing  order,  and  which  gave  rise 
to  no  hardship,  they  will  most  effectually  prevent  for  the 
ibture  all  inquiry  into  qualifications,  and  by  that  means 
virtually  annul  the  recent  statute* 

The  other  part  of  the  case  opened  against  Mr.  Harris  Bribery  and 
was  bribery  and  treating,  by  himself,  his  agents,  friends  opIiM^ 
and  partisans.     In  stating  the  particular  cases  of  bribery 
committed  by  or  for  the  benefit  of  Mr.  Harris,  only  the 
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184S.     names  of  the  persons  giving  and  of  those  receiving  the 

bribes  were  given,  whereupon^ 

The  Com-         Mr.  M.  Smith  applied  to  the  Committee  to  have  the 

not  require    particulars  of  each  case  more  fully  disclosed^  more  espe- 

ihe  peiiUon-  ciallv  the  time  and  place  of  each  transaction,  and  cited  the 

er,  ID  open-  j  r  ' 

ing  a  charge  resolution  of  the  Ludlow  Committee  (1). 
to  state wiien      Mr.  Serjt.  Wrangham. — Every  resolution  upon  this  sub- 
thewlrenX    3^^^'  como  to  by  Committees  of  this  session,  has  omitted 
acuof  bri-    the  "when  and  where,"  upon  the  principle  that  the  peti- 
piace.  tioner  is  not  in  a  situation  to  give  such  information  in  his 

opening.  In  proving  bribery,  the  petitioner  has  to  deal 
with  hostile  witnesses,  and  must  proceed  upon  suspicious 
and  vague  surmises,  until  the  witnesses  are  compelled  to 
disclose  the  facts  before  the  Committee.  At  most  the 
petitioner  is  in  possession  of  fragments  only  of  each  case, 
learned  from  accidental  disclosures,  and  if  he  were  com- 
pelled to  state  the  time  and  place  at  which  the  corrupt 
transaction  took  place,  and  tied  down  to  that  statement, 
as  he  necessarily  must  be,  it  would  be  next  to  impossible 
to  bring  a  case  of  bribery  before  a  Committee  with  any 
prospect  of  success.  In  the  Southampton  cctse  (2),  an  ap- 
plication like  the  present  was  refused;  the  Committee 
being  influenced  by  a  reference  to  what  had  taken  place 
in  the  Sudbury  case  (3).  The  opening  of  cases  of  bribery 
has  been  compared  with  the  particulars  of  the  plaintiff's 
claim,  in  an  action  for  penalties  for  the  same  offence ;  but 
if  such  an  order  is  ever  made,  there  is  a  great  difference 
between  an  inquiry  before  a  Committee  with  the  view  of 
avoiding  an  election,  and  an  action  in  which  the  plaintiff 
cannot  take  the  preliminary  steps  of  filing  a  declaration 
without  knowing  all  the  circumstances  of  the  case  he  relies 
on  against  the  defendant. 

(1)  SeeSud6ftri/  eau,  ante,  242,  note,  and  Southampton  case,  ante,  378. 
The  Committee  did  oot  pats  any  preliminary  resolutions  as  to  the  mode  of  open« 
ing  the  cases  of  bribery  and  treating  against  Mr.  Harris. 

(2)  Ante,  p.  379.  (3)  AnU,  p.  242. 
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Mr.  Montague  S'wit/A.— Unless  the  resolution  of  the  ISi^. 
Ludlow  Committee  is  adopted  in  cases  of  this  description, 
the  position  of  a  sitting  member  will  be  precarious.  If  he 
is  not  made  acquainted  with  the  full  particulars  before- 
hand, how  can  he  prepare  his  defence.;  more  especially  if 
the  case  against  him  is  a  fabricated  one,  supported  by 
perjury?  If  the  sitting  member  is  kept  in  the  dark  as  to 
the  particulars  of  the  charge,  his  defence  must  rest  upon 
accidental  disclosures  made  by  the  witnesses  in  their  cross- 
examination,  inconsistent  with  their  statements  in  their 
examination  in  chief,  or  upon  the  circumstance,  equally 
fortuitous,  of  their  want  of  credibility  being  known  to  him. 
The  sitting  member  will  be  thus  at  the  mercy  of  any  of  his 
political  opponents,  who  may  think  it  expedient  to  re- 
sort to  fabricated  charges.  Even  in  cases  where  some 
of  the  circumstances  deposed  to  may  be  true,  he  will  not 
be  in  a  situation  to  call  the  proper  witnesses  to  give  them 
their  true  explanation.  The  cases  intended  to  be  relied 
on  cannot  be  all  speculative  ones ;  witnesses  may  some- 
times be  hostile,  but  not  necessarily  always  so.  These 
charges  are  of  a  most  serious  description,  and  attended,  if 
proved  before  the  Committee,  with  grave  consequences  to 
many  individuals,  who  ought  not  to  be  put  in  a  worse  con- 
dition than  if  they  were  defendants  in  a  civil  or  criminal 
court,  where  in  the  one  case  a  particular  of  the  charge  would 
be  given,  and  in  the  other  the  names  of  the  witnesses 
would  appear  on  the  back  of  the  indictment  (1).  For  the 
protection,  therefore,  of  the  sitting  member,  as  well  as  of 
other  parties,  the  information  required  ought  to  be  given. 
After  deliberation,  the  Committee  resolved,  **  That  it 
was  not  necessary  for  the  petitioners'  counsel,  in  his  open- 

(1)  Id  K»g.  V.  Gordon  and  othirt,  B.  R.  (Bail  Court),  Mich.  T.  1842,  Pat- 
tesoD  J.  refused  an  application  for  the  prosecutor  to  discover  the  Dames  and 
places  of  residence  of  the  witnesses  whose  names  were  on  the  back  of  an  indict- 
meDt  removed  iDto  the  Court  of  Queen's  Beoch. 
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1843.  iDg  statement,  to  specify  the  '  when  and  where'  of  the  acts 
of  bribery  charged  against  the  sitting  member/' 

May  5.  Mr.  Serjt.  Wrangham  applied  to  the  Committee  to  add 
one  Mason  to  the  list  of  agents  allowed  to  remain  in  the 
committee-room,  made  out  on  the  previous  day.  It  was 
necessary  for  the  petitioner  that  Mason  should  be  present 
during  the  proceedings;  but  his  name  was  not  included 
in  the  list  made  out,  as  it  was  not  known  that  he  would 
be  called  as  a  witness.  Mason  heard  the  opening,  and 
was  afterwards  summoned  by  the  sitting  member  as  a 
witness,  most  probably  for  the  purpose  of  depriving  the 
petitioners  of  his  assistance  during  the  proceedings. 

Mr.  Af.  Smith  said  that  the  witness  was  summoned  by 
his  client,  and  was  a  hostile  witness.  It  was  important, 
therefore,  that  he  should  not  be  apprised  of  what  took 
place  in  the  committee-room,  before  his  examination. 
Although  the  witness  had  been  in  the  committee-room 
hitherto,  no  evidence  had  been  given.  The  summons 
was  served  at  the  close  of  the  opening  of  the  petitioners' 
case,  with  which  probably  the  witness  was  previously  ac- 
quainted. The  witness  was  not  summoned  earlier,  owing 
to  the  information  which  led  to  his  being  summoned,  being 
given  at  a  late  period  by  the  sitting  member  to  his  agent* 

The  Committee  were  of  opinion  that  they  could  not 
add  the  name  of  Mason  to  the  list  of  the  petitioners' 
agents,  without  the  consent  of  the  other  party.  Mr.  M. 
SmUh  still  objecting,  the  Committee  resolved  ^'  that  Mason, 
having  been  present  during  a  portion  of  the  proceedings, 
could  not  be  examined  as  a  witness." 


Petitionera'       The  case  of  bribery  and  treating  was  then  proceeded 

^^^  with  by  the  petitioners.    No  proof  was  offered  of  bribery 

by  the  sitting  member  personally.    The  evidence  showed 

that  John  Tabbemon,  John  FoUowes,  Joseph  FoUowes, 
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Thomas  Gillimore,  Daniel  Pickerill,  Thomas  Hassell,  and  1840. 
Henry  Harrison,  all  burgesses  of  Newcastle  and  voters, 
were  bribed  to  vote  for  the  sitting  member,  by  persons 
belonging  to  a  committee  composed  of  working  men,  very 
active  in  forwarding  his  return.  Between  this  committee 
and  Mr.  Harding,  a  solicitor  at  Newcastle,  a  connection 
of  such  a  nature  was  proved,  as  showed  that  they  were 
acting  under  his  authority  generally,  in  the  part  they  took 
in  the  election.  In  order  to  establish  Mr.  Harding  the 
agent  of  the  sitting  member,  various  facts  were  proved.  It 
was  shown  that  he  accompanied  the  sitting  member  in  his 
canvass;  and  that,  although  other  persons  were  with  them 
at  the  time,  Mr.  Harding  carried  the  book  in  which  the 
answers  of  the  voters  were  entered.  The  flags  and  flag 
staves  used  by  the  sitting  member's  party  during  the  elec- 
tion, were  proved  to  have  been  sent  from  London  to  Mr. 
Harding's  house.  It  appeared  that  the  sitting  member's 
portion  of  the  returning  officer's  charges  for  the  hustings 
and  poll  books,  was  also  paid  by  Mr.  Harding  after  the 
election.  It  was  also  proved  that  the  town  clerk  drew  up 
the  declaration  of  qualification,  which  the  sitting  member 
was  required  to  make,  and  gave  it  in  blank  to  Mr.  Harding, 
and  that  Mr.  Harding,  afterwards,  at  the  mayor's  house, 
in  the  presence  of  the  sitting  member,  filled  up  the  blanks, 
and  that  the  sitting  member  signed  it.  During  the  elec- 
tion the  sitting  member  stayed  at  the  Roebuck  Inn,  and 
his  bill  was  afterwards  sent  to  Mr.  Harding,  by  his  desire. 
It  was  also  shown  that  Mr.  Harding  was  generally  active  in 
the  course  of  the  election  on  the  part  of  the  sitting  member. 
Upon  the  charge  of  treating,  the  evidence  was  confused 
and  contradictory.  On  more  than  one  occasion  it  ap- 
peared that  small  quantities  of  drink  were  obtained  by 
persons,  some  of  whom  were  electors,  which  were  paid 
for  by  members  of  the  working-men's  committee,  or  were 
charged  to  the  account  of  the  sitting  member,  without  any 
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1842.  authority  from  him.  The  greater  part  of  the  refreshments 
proved  to  be  consumed  at  the  expense  of  the  sitting  mem- 
ber,  was  consumed  by  the  persons  forming  a  committee  at 
the  Roebucki  which  ostensibly  had  the  management  of 
the  election  for  the  sitting  member.  But  the  quantity  of 
refreshment  altogether,  proved  to  have  been  consumed, 
was  very  small. 

May  10.         Mr.  Talbot  summed  up  the  evidence  as  to  the  bribery 

ibai  thc^coi-  *"^  treating.    After  arguing  from  the  evidence  touching 

Mtjucncesof  the  particular  acts  of  bribery,  and  the  agency  of  Hhird- 

aD  agent  are  ing,  that  the  persons  who  gave  the  bribes,  proved  to 

by 4 &5^     ^^  acting  under  his  general  authority,  were  legally  the 

vici.  c.  67.  agents  of  the  sitting  member,  Mr.  Talbot  proceeded  to 

argue  that  the  legal  consequences  of  bribery  by  an  agent, 

were  not  affected  by  the  recent  statute  against  bribery  (1). 

That  statute  was  passed  to  make  the  proof  of  bribery 

easier.     It  recites  the  insufficiency  of  the  then  existing 

laws,  an  insufficiency  arising  from  the  necessity  of  proving 

the  agency  of  the  person  committing  the  bribery  before 

the  bribery  itself,  and  then  enacts  that  the  proof  of  agency 

shall  not  for  the  future  be  a  necessary  preliminary  to  the 

proof  of  bribery;  and  further,  that  the  Committee  shall 

report  upon  the  facts  of  bribery  proved,  and  whether  such 

bribery  was  committed  with  the  knowledge  and  consent 

of  the  member  petitioned  against,  or  of  any  candidate. 

Before  this  statute,  bribery  by  the  sitting  member,  or  his 

agent,   avoided   the  election;   and  what  was   meant   by 

agency  in  such  case  was  well  understood.     In  Felton  v. 

Easthope(2)  it  was  held,  by  Lord  Tenterden,  that  an 

agent  bribing  voters  with  or  without  the  knowledge  and 

direction  of  the  principal,  made  the  election  void.    No 

agency  therefore  to  commit  the  corrupt  acts  was  necessary; 

(1)  4&5Vict.c.67. 

(2)  Rogers,  Law  and  Practice  of  Elections,  p.  360. 
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all  that  was  requisite  to  affect  the  seat,  was  to  show  that  1842. 
bribery  was  committed  by  an  agent  in  the  election,  for 
some  purpose  or  another  of  the  sitting  member.  And  the 
new  statute  clearly  does  not  in  the  least  alter  this  princi- 
ple ;  its  object  being  of  a  totally  different  nature,  merely 
that  of  facilitating  the  proof  of  the  facts  of  bribery.  But 
it  has  been  argued  that,  by  the  statute  requiring  the  Com- 
mittee to  report  whether  the  bribery  was  committed  with 
the  *'  knowledge  and  consent'*  of  the  sitting  member,  no 
corrupt  act  on  the  part  of  the  agent  will  now  avoid  the 
election,  unless  it  were  done  with  the  '^  knowledge  and 
consent"  of  the  member.  And  further,  that  unless  that  b 
the  meaning  of  the  introduction  into  the  statute  of  those 
words,  they  are  useless;  because  the  term  agency  implies 
the  knowledge  and  authority  of  the  principal.  Now, 
against  such  a  construction  of  the  statute,  there  is  the 
recent  resolution  of  the  Southampton  Committee  (1),  by 
which  the  sitting  members  were  declared  to  be  "  guilty  of 
bribery  by  their  agents,  and  not  duly  elected,  but  that  it 
was  not  proved  that  such  bribery  was  committed  with 
their  knowledge  and  consent."  That  Committee  drew  up 
their  resolutions  with  evident  reference  to  the  statute,  and 
they  manifestly  thought  that  it  introduced  no  alteration 
into  the  legal  consequences  of  the  corrupt  acts  of  an  agent, 
and  that  for  the  purpose  of  avoiding  the  election,  "  know- 
ledge and  consent"  in  fact,  on  the  part  of  the  members, 
was  not  necessary.  They  therefore  entirely  separated  all 
connexion  between  bribery  by  an  agent  and  its  legal  con- 
sequences, from  the  knowledge  and  consent  on  the  part  of 
the  member,  which  they  treat  as  an  independent  fact, 
required  to  be  reported  on  for  some  purpose  other  than 
for  avoiding  the  election.  Again,  the  4d  Geo.  III.  c.  118, 
made  in  part  materia  with  the  recent  statute,  avoids  a 

(1)  AnUt  p.  401. 
VOL.  I.—B.  A.  E.  C.  QQ 
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184^.  return  where  the  member  *'  knows  of  and  consents  to"  the 
giving  of  any  gifts;  &c.  to  obtain  his  seat;  and  Mr.  Rogers 
observes,  that  the  words  '^  knows  of  and  consents  to"  are 
satisfied  by  the  principal  sanctioning  by  his  silence  and 
non-intervention,  and  reaping  the  benefit  of  the  corrupt 
act.  And  if  those  words  in  the  recent  statute  are  to  bear 
the  same  construction,  it  is  clear  they  do  not  affect  the 
legal  consequences  of  the  corrupt  acts  of  an  agent,  as  far 
as  avoiding  the  election  is  concerned.  The  Committee  may 
still  report  that  the  sitting  member  knew  of  and  consented 
to  the  corrupt  acts  that  have  been  proved,  either  as  a  dis- 
tinct fact  directly  proved  to  them,  or  that  as  an  inference 
of  law  he  knew  of  and  consented  to  them;  or  they  may 
report  the  contrary,  according  to  their  view  of  the  evidence 
and  meaning  of  the  Act;  but  in  either  case  they  must 
report  that  the  seat  is  avoided,  if  they  are  satisfied  that 
bribery  was  committed  by  the  agent  of  the  sitting  member. 
Mr.  Ausiiftf  after  contending  that  the  facts  of  bribery 
were  not  satisfactorily  made  out,  and  that  the  few  discon- 
nected circumstances  proved,  with  reference  to  the  con- 
nection between  the  sitting  member  and  Mr.  Harding,  did 
not  make  the  latter  an  agent  for  the  general  management 
of  the  election,  proceeded  to  argue  that  bribery  by  an 
agent,  without  the  knowledge  and  consent  of  the  principal, 
the  sitting  member,  does  not  avoid  an  election,  since  the 
Aignmcnt     4  &  5  Vict.  c.  67.     By  that  statute,  the  Committee  are  to 

that  by  . 

4&5Vict.  report,  whether    the    bribery   was   committed  with   the 

ri  by  a"   '  "  knowledge  and  consent"  of  the  sitting  member.     It  is 

elecUoD        necessary,  therefore,  for  the  Committee  to  affix  a  meaning 

not  affect      to  those  words.     In  Felion  v.  Easthope,  Lord  Tenterden 

thepriDci-     s^ys^  the  knowledge  and  authority  of  the  principal  are 

Se'attD?*    necessary  to  render  him  liable  to  a  penal  action  for  bribery. 

had  autho-    The  expressions  "knowledge  and  authority"  and  "  know- 

himtocom-  ledge  and  consent,"  are  much  the  same.     And  it  would 

appear,  therefore,  that  the  Committee  are  to  report  whe- 
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k  ther  the  sitting  member's  cognizance  of  the  bribery  is     1842. 

such  as  to  make  him  liable  in  a  penal  action.     But  this  - 
I  materially  affects  the  question  of  agency ;  for  if^  to  unseat 

i  a  member  on  the  ground  of  bribery,  it  be  required  that  it 

I  should  have  been  committed  with  his  knowledge  and  con- 

sent, it  is  clear  that,  if  committed  by  an  agent,  he  must 
have  been  constituted  an  agent  for  that  purpose.  The 
only  report  of  Felton  v.  Easthope  that  we  have,  is  a  very 
imperfect  note  in  Mr.  Rogers's  Treatbe.  In  that  note 
*  Lord  Tenterden  is  made  to  say,  that  if  an  agent,  employed 
for  various  purposes  "  to  canvass,  &c."  bribes  voters,  it 
;  will  avoid  the  election.  The  '^  &c."  may  raise  a  doubt  as 
{  to  the  kind  of  agent  intended ;  it  must  be  assumed,  how- 
ever, that  Lord  Tenterden  meant  an  agent  intrusted  with 
the  general  management  of  the  election,  and  not  merely  an 
occasional  agent  for  particular  acts.  The  law  cannot  be 
supposed  to  render  elections  so  precarious  as  to  make 
them  depend  upon  the  acts  of  any  person  accidentally 
employed.  The  state  of  the  law  therefore  before  the 
recent  Act,  as  it  is  to  be  collected  from  that  case,  was  that, 
whatever  might  be  the  liabilities  of  a  candidate,  arising 
from  the  acts  of  his  occasional  agents,  acting  within  the 
scope  of  their  authority,  their  corrupt  acts  not  authorized 
by  him  did  not  afiect  his  seat;  but  that  the  corrupt  acts 
of  an  agent,  to  whom  the  candidate  intrusted  the  general 
or  entire  management  of  the  election,  avoided  the  seat, 
although  he  was  not  cognizant  of  his  acts.  Now  it  is 
submitted  that  the  operation  of  the  new  statute  is  to  alter 
the  law  so  far  as  relates  to  the  consequences  of  the  cor- 
rupt acts  of  a  general  agent.  It  would  seem  to  be  no 
longer  sufficient  that  the  agent  should  be  intrusted  with 
the  management  of  the  election,  for  his  corrupt  acts  to 
affect  the  seat  of  the  sitting  member,  but  these  acts  must 
be  committed  with  the  knowledge  or  consent  of  the 
sitting  member.     There  must  be  an  express  authority 

Go2 
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1843.  given  to  the  agent  to  commit  bribery,  or  the  authority 
implied  by  law  from  the  acts  of  the  agent  being  adopted 
and  recognized  by  the  sitting  member.  This  is  the  only 
construction  of  the  new  statute  which  supplies  the  slightest 
connection  between  the  provision  that  the  Committee  is 
to  report  as  to  the  knowledge  and  consent  of  the  sitting 
member  respecting  the  bribery,  and  the  provisions  as  to 
allowing  the  proof  of  bribery  before  that  of  agency.  The 
Committee  may  find  that  bribery  was  committed  by  merely 
occasional  agents,  or  by  general  agents;  but  to  give  a 
coherency  to  the  whole  statute,  they  cannot  report  that 
bribery  was  committed  by  an  agent  so  as  to  affect  the  seat 
of  the  sitting  member,  without  finding  that  he  was  autho- 
rized to  commit  it.  Unless  this  construction  is  adopted, 
it  is  difficult  to  say  what  object  the  legislature  could  have 
had  in  requiring  the  Committee  to  report  that  the  bribery 
was  committed  with  the  knowledge  and  consent  of  the 
sitting  member ;  for,  before  the  statute,  when  such  was  the 
fact,  it  was  always  reported. 

That  this  is  the  true  construction  of  the  statute,  appears 
from  a  consideration  of  the  whole  of  its  object.  As  the 
law  formerly  stood,  no  proof  of  bribery  could  be  gone  into 
without  previously  showing  that  the  party  committing  it 
was  the  agent  of  the  sitting  member.  The  obstacle  to 
inquiry  occasioned  by  this  is  well  known ;  but  at  the  same 
time  the  agency  being  once  proved,  the  connection  be- 
tween the  sitting  members  and  the  bribery  was  not  easily 
rebutted.  It  was  rare  that  much  injustice  was  done  by 
this  course  of  proceeding.  The  legislature  in  altering 
the  law  must  be  supposed  to  have  been  guided  by  the 
following  views:  That  if  Committees  are  to  be  allowed  to 
receive  evidence  of  every  act  of  corruption  committed  at 
an  election,  and  to  have  their  minds  prejudiced  against 
the  title  of  the  sitting  member  to  retain  his  seat  before 
they  enter  on  the  proof  of  agency,  they  will  be  satisfied 
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with  much  less  evidence  of  that  fact  than  they  are  at  pre-  1842. 
sent,  when  they  have  to  determine  it  in  the  first  instance 
with  cool  and  unbiassed  minds;  that  to  prevent  the  mis- 
chiefs arising  from  agency  being  too  easily  inferred  by 
Committees,  the  agency  to  affect  the  sitting  member's  seat 
shall  be  defined ;  and  that  it  shall  consist  in  an  express  or 
implied  authority.  If  this  be  so,  and  it  gives  a  reason- 
able construction  to  the  whole  of  the  statute,  the  meaning 
of  the  words  "  knowledge  and.  consent"  is  clear.  Every  act 
of  bribery  at  an  election  may  be  proved,  but  the  sitting 
member's  seat  shall  not  be  disturbed  unless  corruption  is 
brought  home  to  him.  The  resolution  of  the  Southampton 
Committee  is  therefore  open  to  this  objection,  that  the 
sitting  members  were  reported  guilty  of  bribery,  of  which 
they  knew  nothing,  and  for  the  commission  of  which  they 
consequently  had  authorized  no  agent. 

Now  in  the  present  case  there  is  no  pretence  for  saying 
that  Mr.  Harris  had  any  knowledge  of  or  gave  any  con- 
sent to  the  bribery.  The  utmost  asserted  on  the  other 
side  is,  that  he  is  to  be  affected  by  the  acts  of  Harding, 
and  certain  persons  said  to  be  acting  under  the  direction 
of  Harding.  Whatever  the  effect  of  the  bribery  alleged 
to  have  been  committed  by  these  persons  might  have 
been  before  the  new  Act,  it  cannot  now  affect  Mr.  Harris's 
seat. 

(It  was  then  argued,  on  the  supposition  that  the  new 
Act  did  not  alter  the  law  as  to  the  corrupt  acts  of  a  general 
agent  affecting  the  seat  of  the  sitting  member,  that  Hard- 
ing was  an  occasional  agent  only,  and  not  a  general 
agent  to  whom  the  management  of  the  election  was  de- 
puted.) 

Treating  has  not  been  proved  against  Mr.  Harris.    It  Qiutr^whe- 
is  not  shown  that  he  gave  any  money,  meat,  drink,  or  en-  entertafn? 
tertainment  for  the  purpose  of  being  elected.    It  is  not  m«nt  given 
every  entertainment  given  by  a  candidate  that  brings  him  didate  is 

treating. 


4t52  ELECTION  CASES. 

1842.  within  the  operation  of  the  treating  Act.(l).  The  en- 
tertainment, to  produce  that  effect,  must  be  a  kind  of 
bribing  to  procure  a  certain  vote,  or  votes;  but  entertain- 
ment merely  to  ingratiate  people  generally,  or  given  to  his 
particular  friendsj  such  as  a  dinner  on  the  nomination 
day,  is  not  treating  within  the  statute.  No  casual  enter- 
tainment not  given  with  the  sole  view  of  securing  the  elec- 
tion, by  procuring  certain  votes,  is  treating.  So  refresh- 
ment at  a  county  election  to  the  voters  coming  from  a  dis- 
tance, or  a  chair  found  for  a  decrepid  voter,  cannot  be 
construed  into  treating,  without  an  unwarrantable  strain- 
ing of  the  statute.  There  appears  to  have  been  a  small 
quantity  of  drink  given  away  at  three  places,  with  only 
one  of  which  Mr.  Harris  is  in  any  way  connected,  the 
Cock.  At  the  Cock,  the  bulk  of  the  bill  for  such  enter- 
tainment did  not  exceed  £S0,  a  sum  too  trifling  to  have 
any  effect  on  the  election;  and  it  appears,  moreover,  that 
even  at  the  Cock,  credit  was  not  given  to  Mr.  Harris. 

Mayih        No  witnesses  being  called  by  the  sitting  member,  the 
Committee  came  to  the  following  resolutions: 
Final  reso-        !•  That  John  Quincey  Harris,  Esq.   was  not  duly 
lutions.        elected   a  burgess  to  serve  in  this  parliament  for  the 
borough  of  Newcastle-under-Lyme. 

2.  That  the  last  election  for  the  said  borough,  so  far  as 
regarded  the  return  of  John  Quincey  Harris,  Esq.  was  a 
void  election. 

3.  That  John  Quincey  Harris,  Esq.  was,  by  his  agents, 
guilty  of  bribery  at  the  last  election  for  the  borough  of 
Newcastle-under-Lyme. 

4.  That  it  has  been  proved  before  the  Committee,  that 
John  Tabbernon,  William  Follows,  John  Follows,  Joseph 
Follows,  Thomas  Gallimore,  Daniel  Pickerill,  Thomas 
Hassell,  and  Henry  Harrison,  were  bribed. 

(1)  7  Will.  III.  c.  4. 
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5.  That  such  bribes  were  given  to  each  of  them  to  vote     1842. 
for  Mr.  Harris;  and  that  it  further  appeared  that  in  most 

of  these  cases  a  small  sum  by  way  of  commission  was  re- 
tained out  of  the  said  sums  by  the  briber. 

6.  That  no  evidence  was  given  to  show  that  these  acts 
of  bribery  were  committed  with  the  knowledge  and  con- 
sent of  John  Quincey  Harris,  Esq. 

7.  That  from  evidence  taken  before  the  Committee,  it 
appears  that  a  most  objectionable  practice  has  existed  for 
many  years  and  still  prevails  in  the  borough  of  Newcastle- 
under-Lyme,  of  distributing  money  under  the  appellation 
of  "  Market  money,"  "Dinner  money,"  or  some  other  local 
term(l),  to  the  poorer  voters  after  the  election. 

(1)  It  appeared  from  the  testimony  of  several  of  the  witoesaes>  that  it  had 
been  the  invariable  custom  of  the  burgesses  for  many  years  to  receive  20s.  from 
the  candidate  they  voted  for  at  an  election.  It  also  appeared  that  generally 
this  money  was  sabsequently  spent  at  a  dinner,  but  not  always.  The  practice 
of  giving  and  receiving  this  money  was  not  confined  to  one  polilical  party,  but 
was  followed  by  all  sides  indifTerently. 


(    454    ) 


CASE  XVI. 

LYME  REGIS. 

1842.     The  Committee  was  appointed  on  Thursday,  the  6th  of 
May,  1842,  and  consisted  of  the  following  gentlemen  : 

Benjamin  Hawes,  Esq.,  M.  P.  for  Lambeth.  —(Chairman.) 
Thomas  Thornely,  Esq.,  M.  P.  for  Wolverhampton. 
Viscount  Barrington,  M.  P.  for  Berkshire. 
Edward  Heneage,  Esq.,  M.  P.  for  Great  Grimsby. 
Charles  Gray  Round,  Esq.,  M.P.  for  North  Essex. 
Benjamin  Wood,  Esq.,  M.  P.  for  Southwark. 
Edward  CardweU,  Esq.,  M.  P.  for  Clitheroe. 
Petitionen — Electors  m  the  interest  of  Thomas  Hussey,  Esq. 
SUiing  Jlfcmfcer— William  Pinney,  Esq. 

Counsel  for  the  FetUioners^Mr.  Cockbum,  Q.  C,  Mr.  Seijt  Wrangham, 
Mr.  Russell  Gumey,  and  Mr.  Edwards. 

Agents — Messrs.  Currie  and  Woodgate. 

Counsel  for  the  Sitting  Member —Mr.  Austin,  Q.C.,  Hon.  J.  Talbot, 
and  Mr.  Kinglake. 

Agents — Messrs.  Burke  and  Venables. 


Petition.  'Hie  petition,  after  stating  that  the  election  was  held 

on  the  28th  June,  1841,  and  that  Mr.  Pinney  and  Mr. 
Hussey  were  candidates  thereat,  and  that  Mr.  Pinney 
was  returned,  alleged,  "  That  a  large  number  of  the 
votes  entered  upon  the  poll  taken  at  the  said  election  for 
the  said  William  Pinney,  were  bad,  illegal,  and  invalid ; 
that  divers  persons  were  admitted  to  vote  for  the  said 
William  Pinney  who  had  not,  at  the  time  they  so  voted, 
the  same  qualification  for  which  their  names  were  origi- 
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nally  inserted  in  the  register  in  force  at  the  said  election,  1842. 
and  others  who  had  been  improperly  registered,  having  '~ 
no  sufficient  qualification  in  that  behalf,  and  others  who, 
within  six  months  before,  or  during,  or  within  fourteen 
days  after  the  election,  bad  been  and  were  employed  as 
agents,  or  in  some  other  capacity  for  the  purposes  of  the 
said  election,  within  the  meaning  and  provision  of  the 
statute  in  that  case  made  and  provided,  and  others  who 
had  become  and  were  disqualified  by  reason  of  their 
being  employed  in  charging,  collecting,  and  managing  the 
duties  of  the  post  office^  excise,  customs,  or  other  duties 
or  revenues,  the  votes  of  all  which  persons  respectively 
should  be  now  struck  off  from  the  said  poll ;  that  divers 
other  persons  voted  at  the  said  election  for  the  said  Wil- 
liam Pinney,  who  personated  deceased  or  absent  voters, 
and  others  who  were  bribed  to  vote  thereat,  others  who 
had  voted  for  bribes,  others  who  had  offered  or  had  given 
bribes  to  persons  entitled  to  vote  or  claiming  to  vote  at 
the  election,  and  others  who  had  been  treated  within  the 
meaning  of  the  acts  in  force  against  treating  at  elections/' 
The  petition  also  contained  charges  of  bribery  and  treat- 
ing against  the  sitting  member ;  and  prayed  the  House  to 
declare  that  his  election  and  return  was  null  and  void, 
and  that  Mr.  Hussey  was  duly  elected,  and  ought  to  have 
been  returned. 

The  Committee  came  to  the  following  preliminary  reso-     Uay  6. 

J-tion^ ''  Si? 

1.  That  if  costs  be  demanded  by  either  party,  under 

sections  84  to  88  of  the  4  8c  5  Vict.  c.  58,  the  question 
must  be  raised  immediately  after  the  decision  on  that  par- 
ticular case. 

S.  [The  same  as  the  second  prehminary  resolution  in 
the  Southampion  case  (1).] 

(1)  Anle,  p.  378. 
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1843.         S.  That  one  class  of  objections  be  exhausted  before 
counsel  shall  proceed  to  another  class. 

Vihere  an  On  the  petition  being  read,  Mr.  Austin  called  the  at- 
tkm'appeare  ^ntion  of  the  Committee  to  an  interlineation  in  the  peti- 
inapciiiion,  f\Q^^  consisting  of  the  insertion  of  the  words  "  post  office" 
tiooer  mast  in  that  part  of  the  petition  which  alleged,  that  persons 
that  it  was  ^cre  admitted  to  vote  for  the  sitting  member  who  were 
Se'^^lhfor  disqualified  "  by  reason  of  then-  being  employed  in 
was  signed,  charging,  collecting,  and  managing  the  duties  of  the  [post 

or  abaDuOD  _ 

the  aiiega-  office],  excisc,  customs,  or  other  duties  or  revenues."  He 
ttSnedTn  referred  to  the  Southampton  (\)  and  Portarlington  (2) 
the  inter-      cases,  in  both  of  which  an  objection  was  taken  to  the 

lineation.  *' 

petition,  on  the  ground  of  an  interlineation  in  it.  In  the 
former  of  those  cases,  certain  classes  of  objections  to  the 
votes  for  the  sitting  member,  comprised  in  the  allegations 
interlined,  were  abandoned  by  the  counsel  for  the  peti- 
tioners, who  were  then  permitted  to  proceed  upon  the 
other  charges  in  the  petition.  In  the  PortarUngton  case, 
the  same  thing  was  done.  In  the  present  case,  the  peti- 
tioners  may  adopt  the  same  course,  and  withdraw  the 
allegation  contained  in  the  words  interlined.  But  unless 
they  consent  to  do  so,  it  lies  upon  them  to  show  that  the 
interlineation  was  not  made  after  the  signature  of  the 
petition. 

When  a  bill  of  exchange  appears  to  be  altered,  the 
onus  of  proving  that  the  alteration  was  made  before  nego- 
tiation is  thrown  upon  the  party  suing  on  it  :  Johnson  v. 
Duke  of  Marlborough  (3).  So,  likewise,  though  a  deed 
that  is  thirty  years  old  in  general  proves  itself,  yet  if  there 
is  any  erasure  or  interlineation  in  it,  it  is  incumbent  on 

(1)  P.  &  K.  214 ;  C.  &  R.  103.  (2)  P.  &  K.  238 ;  C.  &  U.  267. 

(3)  2  Stark.  313 ;  Roscoe,  N.  P.  £.  165 ;  and  see  Henman  v.  Dickenum, 
5  Bing.  183  ;  2  Moo.  &  Pay.  289  ;  Knight  v.  Cleminis,  3  Nev.  &  P.  375 » 
8A.&E.  215. 
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the  party  producing  it  to  prove  it  in  the  regular  manner     184S, 
by  the  witness,  if  living,  or  by  proof  of  his  handwriting, 
and  that  of  the  party,  if  dead  (I). 

The  presumption  in  favour  of  documents  of  a  public 
description,  with  regard  to  which,  *'  omnia  praesumuntur 
riti  esse  acta,  &c/'  cannot  apply  to  a  document  of  a  pri- 
vate nature  like  this,  prepared  by  a  private  person,  not 
by  any  public  officer  responsible  for  its  contents.  We 
submit,  that  the  petitioners  must  either  show  that  the 
interlineation  was  made  before  the  signatures  were  affixed 
to  it,  or  the  words  interlined  cannot  be  considered  as  part 
of  the  petition. 

Mr.  Cockbum. — If  it  appeared  that  the  interlineation 
was  made  after  the  signature  of  the  petition,  we  might  be 
bound  to  accept  the  alternative  proposed,  of  either  ex- 
plaining or  abandoning  the  interlineation.  In  the  South- 
ampton  and  Portarlingion  cases  it  was  admitted  that  the 
alterations  had  been  made  after  the  petition  was  signed. 
But  there  is  nothing  to  show  that  such  was  the  case  here. 
On  the  contrary,  the  petition  having  been  received  by 
the  House,  and  referred  to  the  committee,  the  presump- 
tion is,  as  with  respect  to  all  public  documents,  that 
there  has  been  no  fraud  or  irregularity  in  its  concoction. 
So,  in  the  case  of  interlineations  in  indictments,  the  pre- 
sumption would  be,  that  they  were  made  before  the  bill 
was  preferred  to  the  grand  jury.  Even  in  a  deed,  an 
interlineation  will  be  presumed  to  have  been  made  before 
the  execution  (S).  In  the  passage  cited  from  Mr.  Roscoe's 
book  (3;,  where  he  remarks  that  in  the  case  of  a  deed 
thirty  years  old,  if  it  appear  to  contain  erasures  or  inter- 
lineations, the  party  producing  it  is  put  to  the  usual  proof 
of  its  execution,  it  is  observable  that  the  learned  author 
adds,  ^'  But  perhaps  this  is  strictly  necessary  only  where 

(1)  Roscoe,  N.  p.  E.  93.  (3)  N.  P.  E.  93. 

(2)  SeeCo.  Litt.226b,n.  1. 
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184£.  the  alteration  appears,  on  the  face  of  it,  material  or  9U9^ 
picious.'*  No  suspicion  of  fraud  or  collusion  is  even  sug- 
gested in  the  present  case :  and  the  alteration  can  hardly 
be  considered  as  material,  from  which  no  prejudice  to 
any  one  or  unfair  surprise  can  ensue,  since  the  petition 
involves  a  scrutiny,  and,  as  a  general  rule,  all  votes  with- 
out exception  are  liable  to  be  overhauled  on  a  scrutiny. 

The  Committee,  after  deliberation,  resolved.  That  the 
counsel  for  the  petitioners  must  either  account  for  the 
words  "  the  post  office*'  interlined,  or  the  Committee  will 
read  the  petition  as  if  the  words  ''  the  post  office"  were 
not  in  it. 

After  the  announcement  of  this  resolution,  Mr.  Coek» 
burn  stated  that  the  person  who  engrossed  the  petition, 
and  who  could  explain  the  circumstances  of  the  inter- 
lineation, had  been  summoned  as  a  witness  by  the  peti- 
tioners, but  had  not  yet  arrived  in  town,  having  objected 
to  travel  by  railway  with  the  other  witnesses :  he  there- 
fore applied  to  the  Committee  to  allow  the  further  consi- 
deration of  the  matter  of  the  interlineation  to  be  deferred, 
till  it  should  arise  under  the  particular  class  of  objections 
to  which  the  interlineation  related,  or  at  any  rate  till  the 
attendance  of  this  witness  could  be  obtained ;  proceeding 
in  the  meantime  with  the  general  matter  of  the  petition. 

Mr.  Kinglake  opposed  the  application,  contending, 
that  the  Committee  could  not  proceed  on  the  petition,  till 
the  question  of  the  interlineation  was  disposed  of  either 
one  way  or  the  other,  to  the  satisfaction  of  the  Committee, 
and  it  was  ascertained  positively  what  were  the  allegations 
contained  in  the  petition. 

The  Committee  consented  to  the  postponement  of  the 
consideration  of  the  question  of  the  interlineation  till  the 
next  day  or  Monday,  when  the  witness  was  expected  to 
arrive  in  town. 

The  case  was  then  opened  on  the  part  of  the  peti- 
tioners, and  the  scrutiny  of  the  votes  entered  into. 
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On  Monday,  May  9th,  the  clerk  who  engrossed  the      1842. 
petition  was  examined,  and  proved  that  the  words  ''the 
post  office"  were  interlined  before  the  petition  was  signed, 
and  that  the  petition,  thus  corrected,  was  read  to  the  par- 
ties before  they  signed  it. 


WILLIAM  MEACHEM'S  CASE.  May 6. 

Daniel  Channon,  being  examined  by  Mr.    Edwardsy  a  witness 
stated  that  on  the  19th  June,  1841,  he  removed  from  a  house  gup^rl^of 
which  he  had  occupied  in  Monmouth-street,  Lyme,  to  the  ?°  objection 
house  previously  occupied  by  the  voter,  and  for  which  the  a  scrutiny, 
voter  was  registered  ;  and  was  living  in  the  latter  house  at  be  cross  ex- 
the  time  of  the  election.     On  his  cross-examination  by  JJIJIg^jgi^*!*^ 
Mr.  Talbot,  he  said  that  he  had  voted  as  a  householder  i«g  to  his 
at  the  election ;  that  the  third  question  had  been  put  to  for  the  pur- 
him  at  the  poll,  and  that  he  had  answered  it  in  the  affirm-  c^^itjng*^' 
ative.     Mr.  Talbot  was  then  proceeding  to  examine  him  *""'• 
as  to  the  circumstances  of  his  removal  from  the  one  house 
to  the  other. 

Mr.  Serjt.  Wrangham  objected  that  Mr.  Talbot  had  no 
right  to  cross-examine  the  witness  as  to  the  facts  relative 
to  another  vote  than  that  at  present  under  discussion. 
The  examination,  it  will  be  said,  is  for  the  purpose  of  dis- 
crediting the  witness ;  but  it  goes  beyond  that  object  in 
entering  into  the  particulars  of  the  witness's  own  qualifi- 
cation. 

Mr.  Talbot  contended  that  the  examination  was  strictly 
to  the  credit  of  the  witness,  as  for  the  purpose  of  showing 
that  he  answered  the  third  question  falsely,  he  was  en- 
titled to  examine  him  as  to  the  facts  of  his  qualification. 

The  Committee  decided  that  the  cross-examination 
might  proceed  (1). 

(1)  See  WardUi't  ease,  and  Unsworth't  ease,  Wigan,  anle,  139»  140,  and 
Ring's  ease,  post,  468. 
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184^. 

A  witness 
before  he 
gives  his 
testimony, 
is  entitled 
to  be  paid 
his  neces- 
sary ex- 
penses to 
enable  him 
to  appear 
before  the 
Committee. 


Richard  Fofvler,  the  overseer,  who  was  called  as  a  wit- 
ness in  this  casei  having,  before  he  gave  evidence,  made 
an  application  to  the  Committee  respecting  the  compen- 
sation he  would  be  entitled  to  for  loss  of  time  while  at- 
tending as  a  witness  before  them, 

Mr.  CocJcbum  referred  to  the  rule  laid  down  by  the 
Southampton  Committee  on  this  subject  (1),  according  to 
which  the  witness,  before  he  gave  his  testimony,  was  to  be 
paid  the  necessary  expenses  to  enable  him  to  appear  before 
the  Committee,  but  all  further  expenses  must  be  referred 
to  the  taxing  officer. 

The  Chairman  assented  to  the  propriety  of  that  rule. 


Where  the 
house  for 
which  the 
▼oter  was 
registered 
was  burnt 
down  be- 
tween the 
registration 
and  the 
election, 
and  was  not 
rebuilt  till 
after  the 
election, 
and  the 
voter  did  not 
resume  the 
occupation 
of  it  when 
rebuilt,  the 
c|ualifica- 
tion  was 
lost. 


WILLIAM  HICKS'S  CASE. 

The  voter  was  registered  for  '^  House  and  Garden, 
Church-street."  His  vote  was  objected  to,  on  the  part  of 
the  petitioners,  on  the  ground  of  loss  of  qualification  be- 
tween the  registration  and  the  election. 

It  appeared  that  in  July,  1840,  the  voter  occupied  a 
house  and  garden  in  Church-street,  of  which  James 
Edwards  was  the  landlord.  This  house  was  burnt  down 
in  the  month  of  October,  1840,  and  immediately  after- 
wards the  voter  removed  into  another  house  in  the  same 
street,  and  did  not  continue  in  the  occupation  of  any  part 
of  the  premises  which  he  had  occupied  under  Edwards. 
The  house,  after  the  fire,  was  quite  a  ruin,  the  roof  fallen 
in,  and  most  of  the  walls  down,  and  the  garden  was  suf- 
fered to  run  to  waste.  In  September,  1841,  the  house 
was  rebuilt,  and  was  not  let  again  to  the  voter,  but  to 
another  person. 

The  voter  was  rated  for  the  house  and  garden  in 
Church-street,  belonging  to  Edwards,  in  the  rate  of 
August,  1840.    In  the  rate  book  of  November,  1840,  and 

(1)  i4n(«,  380. 
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ii-  February  and  May,  1841,  there  was  no  occupier's  name     1842. 

k  in  the  entry  of  those  premises;  and  they  were  noted  as 

fl.  '*  void."     In  the  rates  of  November,  1840,  and  February, 

1^  1841 1  the  voter  was  rated  for  the  other  house  in  Church- 

street.     He  had  been  in  the  occupation  of  Edwards's 
S£  house  for  several  years,  as  tenant  from  year  to  year. 

to  Mr.  Kinglake  in  support  of  the  vote. — On  the  3 1st  July, 

be  1840,  the  voter  was  in  occupation  of  these  premises  as  tenant 

It  from  year  to  year.    And  it  has  not  been  shown  that  his 

i  tenancy  was  determined  between  that  time  and  the  elec- 

tion by  any  of  the  means  by  which  such  a  tenancy  can  be 
determined.  There  was  neither  a  notice  to  quit ;  nor  a 
surrender  in  writing  ;  nor  a  surrender  by  operation  of 
law ;  the  landlord  having  neither  actually  resumed  the 
possession,  nor  accepted  a  tenant  in  lieu  of  the  voter. 
Of  Indeed,  the  landlord  seems  to  have  had  nothing  to  do  with 

i  the  premises  till  the  September  after  the  election,  when 

e-  the  house  was  rebuilt.  The  voter's  tenancy  therefore  must 

be  presumed  to  have  continued ;  and  the  accident  of  the 
>  house  being  burnt  down,  would  not  relieve  him  from  his 

^  liability  as  tenant,  without  a  notice  to  quit,  and  in  the 

rn  absence  of  an  express  stipulation  (1).     Then  as  to  his 

?'  occupation  :  the  premises  after  the  fire  were  not  capable 

^  of  occupation ;  it  was  the  duty  not  of  the  tenant,  but  of 

^  the  landlord,  to  rebuild  them,  and  the  landlord's  neglect  to 

Is-  do   so   would  not  affect  the   tenant's   right  to   occupy. 

^  Their  value  being  of  the  requisite  amount  before  the  fire, 

if-  the  voter  ought  not  to  be  disqualified,  because  it  may  have 

^  been  reduced  below  that  amount  by  a  casualty  over  which 

to  he  had  no  controul ;  having  done  no  act  himself  to  alter 

or  affect  his  quaUfication.     The  present  case  should  be 
in  governed  by  the  same  principle  as  was  followed  in  Mey^ 

i  rick's  case  {2),  and  Father's  case  (3),  where  it  was  held, 

<l 

(1)  See  Ison  v.Gorton,  5  Bing.  N.  C.  501  ;  7 Scott,  537. 

(2)  New  Windsor,  K.  &  0. 163.        (3)  WoodUock,  F.  &  F.  449. 
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1842.  that  the  qualifying  occupation  of  the  voter  was  not  affected 
by  the  circumstance  of  the  house  being  pulled  down  for 
the  purpose  of  being  rebuilt. 

Mr.  Serjt.  Wrangham  against  the  vote. — There  might 
possibly  be  cases  where  an  interruption  of  the  occupation 
occasioned  by  a  casualty  of  this  kind,  would  not  affect  the 
qualification,  if  there  was  an  intention  of  resuming  the 
occupation  as  soon  as  the  premises  were  rebuilt  (1).  But 
here,  there  appears  to  have  been  no  such  intention ;  and 
when  the  house  is  rebuilt,  the  voter  continues  in  the 
occupation  of  the  other  house  into  which  he  had  removed, 
and  this  house  is  let  to  another  tenant. 
Vote  struck  off. 


May  9.  EDMUND  GREGORY'S  CASE. 

It]  the  list  This  voter  was  objected  to  in  class  4  of  the  petitioners' 

objecTcdto,  ''^^  of  objections,  and  against  his  name  was  written,  **  The 

there  was  same  objections  as  against  the  said  John  Bazley,  as  stated 

against  the  in  this  class,  No.  4."     In  the  preceding  part  of  the  list, 

voter,  not  *  the  name  of  John  Bazley  occurred  three  times,  with  a 

o»yecS>n*  ^^  separate  head  of  objection  stated  in  each  case  against  his 

themselves,    name. 

but  only  a  *«•        ^        .        i  .  -i  i  .  i     •  •  i_ 

reference  to  Mr.  Austtu  objected  to  this  case  bemg  gone  mto,  on  the 
lions  siated  g^ound  that  the  statement,  written  against  the  voter's 
against  the    name  in  the  list,  was  not  such  a  specification  of  the  ob- 

name  of         ^  ^  ^  * 

H.  another  jection  to  his  vote,  as  was  required  by  the  4  &  5  Vict. 
waTheid  a  c.  68.  The  53d  and  77tli  sections  of  that  Act,  require 
s^^ificalion  ^^^^  ^^®  ^^^^^  ^^  objection  should  be  "  specified"  and 
of  the  ob-  "  distinguished"  against  the  name  of  the  voter  in  the  list. 
tiie  vote.  But  the  mode  here  adopted  does  not  effect  the  purpose  of 
Ti*  5  Vict.  ^P^^fy^^^g  or  distinguishing  any  objections  as  intended 
c.  58. 88. 63,  iQ  be  urged  against  this  vote.  There  is  no  head  of  ob- 
jection specified  against  the  name  of  the  voter  himself; 

(1)  See  James  Cozeru^t  case,  pott,  463. 
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there  is  only  a  reference  to  the  objections  stated  against  1812. 
the  name  of  John  Bazley.  But  there  is  no  John  Bnzley 
on  the  list  against  whom  any  olgections  are  specified. 
The  name  of  John  Bazley  occurs  three  times,  and  each 
time  a  single  objection  is  separately  stated  against  the 
name.  But  there  is  nothing  to  show  either  that  he  is  the 
same  person  who  is  thus  repeatedly  described,  or  which 
of  the  three  names,  or  which  of  the  three  several  objec- 
tions, is  meant  to  be  referred  to  in  the  statement  set 
against  the  name  of  the  voter. 

Mr.  Cockbum  contended  that  the  object  of  these  pro- 
visions of  the  Act  being  to  give  a  fair  and  distinct  notice 
of  the  nature  of  the  objection  to  the  party  objected  to, 
that  object  was  accomplished  as  perfectly  by  a  reference 
of  this  kind  to  the  objection  stated  against  another  name, 
as  if  the  objection  were  repeated  at  length  against  each 
individual  name ;  while  the  latter  mode  would  swell  the 
lists  to  a  most  inconvenient  and  expensive  prolixity : 

When  he  was  stopped  by  the  Chairman,  who  stated 
that  the  Committee  were  of  opinion,  that  the  objection 
taken  to  the  form  of  the  list,  by  the  counsel  for  the  sitting 
member,  was  not  a  tenable  objection  (1). 


JAMES  COZENS'S  CASE.  my\o. 

The  vote  was  objected  to  on  the  ground  of  loss  of  qua-  Where  the 
lification  between  the  registration  and  the  election.  for  which 

The  premises,  in  respect  of  which  the  voter  was  regis-  JJag^^g^^g. 
tered,  consisted  of  a  house,  barn,  stables,  cow-houses,  yard  tered,were 

rr  "i.         i/ii  4*1  T     ^^       burnt  down 

and  garden.     He  was  himself  the  owner  of  them.     In  Oc-  between  the 

tober,  1840,  they  were  burnt  down.   The  voter  removed  to  J^ud*heelw- 

another  habitation,  and  as  soon  as  matters  were  arrani^ed  "**"»  ""^ 

'^  ^  °        wereootea- 

with  the  fire  ofGce  in  which  he  was  insured,  he  bei^an  to  tirely  re- 

^  built  till 

after  the  election,  but  the  voter  at  the  time  of  the  election  iiad  resttmed  the  occupatioD  of  such 
part  of  them  as  was  then  rebuilt,  the  qualification  was  not  lost. 


(1)  See  Weymouth  cate,  anU,  108. 
VOL.  I. — B.  A.  E.  C.  H  H 
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1848.  rebuild  the  premises.  The  outhouses  were  first  rebuilt^ 
and  they  were  covered  in  early  in  1841,  and  as  soon  as 
they  were  finished,  he  began  to  use  them  as  before ;  and 
he  was  using  them  at  the  time  of  the  election.  The  re- 
building of  the  house  was  begun  in  the  spring  of  1841, 
but  it  was  not  finished  till  the  latter  end  of  the  summer, 
when  he  went  back  to  live  in  it ;  and  he  was  not  living  in 
it  at  the  time  of  the  election.  The  garden  was  cultivated 
by  the  voter  in  the  spring  of  1841,  and  at  the  time  of  the 
election.  It  was  stated^  as  the  opinion  of  one  of  the  wit- 
nesses, that  the  annual  value  of  the  part  of  the  premises 
that  were  rebuilt  and  occupied  at  the  time  of  the  election 
was  between  seven  and  eight  pounds.  The  voter  was 
rated  for  the  premises  in  all  the  rates  from  May,  1840,  to 
May,  1841 ;  but  in  the  rate  books  for  February  and  May, 
1841,  there  was  no  entry  of  any  amounts  collected  in 
respect  of  the  rates  made  in  those  months. 

Upon  this  evidence,  it  was  admitted  by  Mr.  Cackbum^ 
that  the  objection  to  the  vote  could  not  be  sustained  (1). 


JIfay  10  and  GEORGE  RING'S  CASE. 

The  voter  ^^^  ^^*^'  ^^®  registered  for  a  "  House,  Mill  Green." 
haYinff  du-  His  vote  was  objected  to,  on  the  ground  of  loss  of  qua- 
electoral  lification  between  the  registration  and  the  election. 
ptSl^^o^  It  appeared,  that  during  the  first  half-year  of  the 
*'*/th*'*^*'  ®^®^*^r*'  y®^^  1^^ — *^»  *^®  voter  was  in  the  occupation 
hottsein  B.  of  a  house  in  Coombe  Street,  in  which  he  had  been  living 
iiDBMdUte    ^^^  several  years.     In  January,    1840,  the  premises  in 

BucceasioD,    Coombe  Street  were  burnt  down,  and  he  removed,  in  con- 

wai  put  on  '  ' 

the  register  sequence,  to  the  house  in  Mill  Green,  for  which  he  was 

in£.8troet:  registered.     But,  as  soon  after  the  fire  as  an  arrangement 

wguSdin*  could  be  effected  with  the  fire  office,  the  rebuildmg  of 

and  election  the  premises  was  commenced,  and  when  part  of  them, 

(1)  See  Hich»'9  com,  anU,  460. 
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consisting  of  a  laundry  and  outhouses,  was  finished,  at     1842. 
Midsummeri   1840,  he  resumed  the  occupation  of  that  he  left  the 
part,  <his  wife  carrying  on  there  the  business  of  a  laun-  ^°^  *°^^* 
dress),  and  paid  an  apportioned  rent  of  21.  5s.  for  the  returned 
quarter  of  the  year  from  Midsummer  to  Michaelmas,  ^.street*. 
And  at  Michaelmas,  1840,  the  rebuilding  of  the  whole  entitud  to 
house  being  completed,  he  left  the  house  in  Mill  Green,  vote. 
and  went  to  reside  in  the  new  house  in  Coombe  Street,  for 
which  he  paid  from  that  time  the  rent  of  twenty  pounds 
a-year,  the  same  rent  that  he  had  paid  for  the  old  house 
before  it  was  burnt  down. 

Mr.  Austin,  in  support  of  the  vote. — It  appears  that  at 
Midsummer,  1840,  the  voter  had  resumed  the  actual  oc- 
cupation of  a  part  of  the  premises  in  Coombe  Street,  pay- 
ing in  respect  of  them  an  amount  of  rent  sufficient  to 
confer  a  qualification.  During  the  interruption  occasioned 
by  the  accident  of  the  fire,  he  had  gone  into  a  temporary 
lodging  in  Mill  Green,  but  had  never  relinquished  the 
tenancy,  nor,  as  far  as  the  consequences  of  the  fire  per- 
mitted, the  occupation  of  the  premises  in  Coombe  Street. 
He  returns  into  them  as  soon  as  a  part  of  them  is  so  far 
rebuilt  as  to  be  capable  of  being  made  use  of  in  any  mode 
of  occupation,  and  as  soon  as  the  dwelling-house  is  com- 
pleted for  habitation,  he  re-enters  it,  and  continues  to 
live  in  it  as  before.  He  may  therefore  be  considered 
either  as  having  been  entitled  to  registration  in  re- 
spect of  a  continued  occupation  of  the  house  in  Coombe 
Street,  agreeably  to  the  principle  of  the  decision  to  which 
the  Committee  came  yesterday,  in  Cozens' s  case  (1).  Or, 
this  may  be  viewed  as  a  case  of  successive  occupation, 
and  he  may  be  considered  as  having  been  entitled  to  be 
put  upon  the  register  in  respect  of  the  successive  occu- 
pation of  the  premises  in  Coombe  Street,  of  those  in  Mill 

(1)  AnU,  p.  463. 
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184g.  Green,  and  of  those  in  Coombe  Street  again :  and  then, 
according  to  the  correct  course  in  cases  of  successive  oc- 
cupation, the  premises  entered  upon  the  register  should 
have  been  those  which  were  last  occupied  in  succession. 
Under  either  view  of  the  case,  he  ought  to  have  been  put 
on  the  register  for  the  house  in  Coombe  Street.  He  has, 
however,  been  erroneously  registered  for  that  in  Mill 
Green.  But  shall  his  right  to  vote  be  prejudiced  by  this 
mistake  or  neglect  on  the  part  of  the  registering  officer? 
In  George's  case  {I),  the  New  Windsor  Committee  reme- 
died a  similar  error  of  the  overseer,  in  entering  a  wrong 
qualification.  In  that  case  the  voter,  during  the  year 
preceding  the  registratioui  left  a  qualifying  property  in 
Gloucester  Place,  and  went  into  another  qualifying  pro- 
perty in  Peascod  Street.  The  overseer,  however,  in- 
serted his  name  in  the  list  of  voters  for  his  former  quali- 
fication in  Gloucester  Place.  The  Committee,  after  full 
argument,  held  that  this  was  an  error  of  the  overseer, 
and  that  the  voter  should  not  therefore  be  deprived  of 
his  right  to  vote,  but  might,  notwithstanding,  vote  in 
respect  of  his  actual  qualification  in  Peascod  Street. 

Mr.  Serjt.  Wrangham,  against  the  vote. — This  voter  is 
registered  for  the  house  in  Mill  Green,  and  is  objected  to 
as  having  lost  that  qualification  since  the  registration: 
and  it  appears  from  the  evidence,  that  in  point  of  fact  he 
removed  from  that  house  between  the  registration  and  the 
election,  and  thus  was  unable  to  answer  truly  the  third 
question  at  the  poll,  in  the  terms  in  which  the  returning 
officer  is  required  to  put  it,  **  specifying  the  particulars  of 
the  qualification  as  described  in  the  register/'  But,  it  is 
argued  on  the  other  side,  that  the  qualification  in  Mill 
Green  was  erroneously  inserted  in  the  list  instead  of  that 
in  Coombe  Street,  which  ought  to  have  been  entered ;  and 

{\)NewWindior,K.k0.ieS. 
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that  the  voter  ought  not  to  suffer  from  this  mistake  of  the  184S. 
overseers.  Every  one,  however,  is  liable  to  suffer  by 
such  a  mistake;  and  therefore  the  legislature  has  pro- 
vided the  means  of  rectifying  any  mistake  of  the  kind,  by 
enabling  the  party  to  send  in  a  claim  to  be  registered  in 
respect  of  the  qualification  on  which  he  relies.  Here  the 
voter  might,  if  he  had  thought  proper,  have  claimed  to  be 
registered  for  the  house  in  Coombe  Street ;  but  not  having 
done  so,  he  cannot  now  call  upon  the  Committee  to  re- 
medy the  consequences  of  his  own  omission.  In  the  New 
Windsor  case,  which  has  been  cited  on  the  other  side, 
the  voter,  if  he  did  not  send  in  a  claim,  had  at  any  rate 
made  an  application  to  the  overseer  to  have  the  mistake 
rectified.  The  cases  therefore  are  not  parallel,  even 
witli  regard  to  the  conduct  of  the  voter  himself,  and 
taking  the  gist  of  the  New  Windsor  case  to  be  such  as 
represented.  But  it  appears  from  the  arguments  in  that 
case,  that  the  real  point  on  which  the  decision  turned, 
was  that  the  voter  had  quitted  the  property  for  which  he 
was  registered  before  the  31st  July,  and  that  there- 
fore the  objection  to  the  qualification  was  one  that  might 
have  been  taken  before  the  revising  barrister,  but  not 
having  been  taken  then,  could  not  be  entertained  by  the 
Committee.  That  however  is  a  ground  which  has  no  sort 
of  application  to  the  present  case,  as  there  is  no  doubt 
that  the  voter  at  the  period  of  registration  was  actually 
possessed  of  the  qualification  in  respect  of  which  his 
name  appears  on  the  register. 

But,  even  if  the  voter  had  claimed  to  be  registered  for 
the  premises  in  Coombe  Street,  it  does  not  appear  that  he 
was  rated  in  respect  of  them ;  and,  not  being  rated,  he 
could  not  have  sustained  his  claim.  If  then  he  was  not  en- 
titled to  be  registered  for  the  premises  in  Coombe  Street, 
how  can  his  return  into  the  occupation  of  them  in  anywise 
avail  him,  even  if  it  took  place  before  the  31st  July?    Be* 
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1848.  sides,  he  continued  at  that  time  in  the  occupation  of  the 
house  in  Mill  Green,  so  that  there  would  not  be  a  suc- 
cessive occupation  of  the  two  premises,  but  a  simultaneous 
occupation  of  both.  On  the  other  hand,  he  was  rightly 
registered  for  the  house  in  Mill  Green,  being  at  the  period 
of  registration  in  the  actual  occupation  of  it  by  residence, 
and  being  moreover  rated  in  respect  of  it.  He  was  like- 
wise properly  registered  in  respect  of  it,  as  premises  occu- 
pied in  succession  after  those  in  Coombe  Street.  And 
although  he  is  registered  in  respect  of  the  successive 
occupation  of  the  house  in  Coombe  Street  and  of  that  in 
Mill  Green,  the  qualification  in  respect  of  which  his  name 
is  put  upon  the  register,  is  the  house  in  Mill  Green,  that, 
namely,  which  he  last  occupied  and  continued  to  occupy 
on  the  3Ist  July,  1840.  And  having  quitted  that  house  at 
Michaelmas,  1840,  between  the  registration  and  the  elec- 
tion, the  loss  of  his  qualification  will  not  be  less  the  con- 
sequence of  that  change  of  occupation,  because  he  has 
removed  back  again  into  the  house  in  Coombe  Street, 
which  he  had  occupied  during  the  first  part  of  the 
electoral  year,  or  than  if  he  had  removed  into  any  other 
premises. 
Vote  struck  off. 

Cross-exa-  Samuel  Osborne,  Junior,  who  was  called  as  a  wit- 
to  tnoSicr*  "^^^  ^"  ^^^^  ^^^®>  ^"  '^'^  cross-examination  by  Mr. 
A*tw°  Serjt.  Wrangham,  admitted,  that,  on  the  day  of  polling, 
the  Com-  he  had  obtained  from  Harvey,  and  given  to  Hiscott, 
the  key  of  the  house  which  Harvey  then  occupied,  but 
which  had  previously  been  occupied  by  Hiscott,  and  for 
which  Hiscott  was  registered.  Hiscott  voted  at  the  elec- 
tion, and  his  vote  had  been  struck  off  the  poll  by  the 
decision  of  the  Committee. 

Mr.  Serjt.  Wrangham  then  proceeded  to  cross-examine 
the  witness  respecting  the  fact  of  his  having  procured  for 


mittee. 
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another  voter,  Landray,  the  key  of  the  premises  for  which     1842, 
Landray  was  registered. 

Mr.  Austin  objected  to  this  cross-examination  as  to 
matters  relative  to  another  vote. 

Mr.  Serjt.  Wrangham* — The  cross-examination  is  with 
the  view  of  discrediting  the  witness,  by  showing  that  in 
more  than  one  instance  he  had  procured  the  keys  of  pre- 
mises for  the  purpose  of  giving  voters,  who  had  ceased  to 
occupy,  a  colourable  title  to  vote.  In  Meackem's  case  (I), 
this  Committee  permitted  the  cross-examination  of  Chan- 
non  respecting  his  own  qualification,  the  object  being  to 
discredit  the  witness :  and  there  Channon's  vote  had  been 
objected  to  by  the  other  side,  as  Laudray's  vote  is  objected 
to  by  us. 

Mr.  Austin. — According  to  the  rule  hitherto  invariably 
adopted  by  Election  Committees,  each  case  in  a  scrutiny 
is  considered  as  a  separate  trial,  and  cross-examination  is 
not  allowed  as  to  any  other  matter  than  that  immediately 
before  the  Committee.  The  Droitwich  case  (2),  the 
Shaftesbury  case  (S),  and  the  Carlow  case  (4),  are  autho- 
rities to  that  effect.  A  contrary  rule  would  be  productive 
of  the  greatest  injustice,  if  in  cross-examining  a  witness 
upon  one  case,  an  inquiry  was  permitted  into  the  facts  of 
another  case,  when  the  other  party  was  not  prepared  to 
meet  it.  The  decision  of  the  Committee  in  MeachenCs 
case  is  opposed  to  the  authorities  referred  to,  none  of 
which  were  cited  on  that  occasion ;  and  in  that  case,  the 
fact  of  the  witness's  loss  of  qualification  by  removal  had 
come  out  in  the  examination  in  chief,  and  Mr.  Talbot  in 
his  cross-examination  merely  pursued  the  same  track. 

Mr.  Serjt.  Wrangham  could  not  but  admit  that  the  rule, 
as  now  laid  down  on  the  other  side,  was  that  which  was 
most  conformable   to  the  established  practice  of  Com- 

(1)  Ante,  p.  459.  (3)  F.  &  F.  370. 

(2)  K.&0.56.  (4)  F.&F.60. 
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184^.  mittees,  and  was  therefore  willing  to  consent  that  the 
resolution  in  Meachem's  case  should  be  rescinded. 

The  Chairman  said,  the  Committee  would  exercise  their 
discretion  in  judging  in  what  cases  and  to  what  extent 
such  a  course  of  examination  might  be  allowable ;  and  in 
the  present  case,  the  Committee  were  of  opinion  that  the 
cross-examination  could  not  proceed. 

At  the  commencement  of  the  proceedings  on  the  fol- 
lowing day,  the  Chairman,  referring  to  the  decisions  of 
the  Committee  in  the  last  case,  and  also  in  MeachenCs 
case{y\  observed,  that  the  Committee  in  allowing  of  a 
cross-examination  to  the  facts  of  another  vote,  where  such 
cross-examination  was  directed  to  the  credit  of  the  wit- 
ness, at  the  same  time  reserved  to  themselves  the  right  of 
interposing  if  they  considered  such  cross-examination  was 
carried  beyond  its  proper  object ;  and  as  in  MeachenCn 
case  they  had  allowed  the  examination  to  proceed  because 
it  was  confined  to  the  purpose  of  discrediting  the  witness, 
so,  on  the  other  hand,  in  Ring's  case,  they  had  put  a  stop 
to  the  examination  because  it  appeared  to  go  beyond  that 
purpose. 


May  11. 

The  voter's 
evideoce 
received  in 
support  of 
the  objec* 
tioD  to  his 
own  vote, 
but  confined 
to  that  par- 
ticular ob- 
jection. 


JAMES  HILL'S  CASE. 

The  voter  himself  was  examined  in  this  case,  in  support 
of  the  objection  to  his  own  vote,  (loss  of  qualification 
since  the  time  of  registration),  but  without  having  been 
cautioned  that  he  was  not  obliged  to  answer  any  question 
tending  to  invalidate  his  vote.  He  stated,  that  he  had 
removed  from  the  house  for  which  he  was  registered,  two 
months  before  the  election.  He  had,  however,  voted  at 
the  election ;  and  said  that,  before  he  voted,  Mr.  X.  Y., 
a  partisan  of  the  sitting  member,  had  spoken  to  him  on 
the  subject  of  his  vote.     Mr.  Cockburn  then  asked  the 


(1)  Ante,  p.  459. 


LYME  REGIS.  471 

witness,  '^What  passed  between  you  and  X.  Y.  with  re-      1842. 
spect  to  your  vote  ?"    This  question  was  objected  to  by 

Mr.  Talbot. — Mr.  X.  Y.  is  not  shown  to  have  been  an 
agent  for  the  sitting  member  at  the  election,  and  therefore 
evidence  of  a  conversation  which  passed  between  the  wit- 
ness and  him,  a  third  person,  neither  a  party  nor  in  any- 
wise connected  with  the  subject  of  the  inquiry,  is  clearly 
inadmissible  under  the  general  rule.  Although  the  wit^ 
ness  is  called  to  give  evidence  against  his  own  vote,  his 
evidence,  like  that  of  any  other  witness,  must  be  confined 
to  facts  coming  within  his  own  knowledge ;  and  the  ques- 
tion proposed  to  be  asked  is  not  for  the  purpose  of  ob- 
taining evidence  of  the  voter's  own  admission  of  the  loss 
of  his  qualification,  but  is  directed  to  the  matter  of  a  con- 
versation which  is  quite  irrelevant  to  the  immediate  issue. 

Mr.  Cockbum  contended  that,  the  witness  having  ad- 
mitted facts  which  showed  that  he  was  not  qualified  to 
vote,  and  yet  having  voted,  it  was  requisite,  for  due  ex- 
planation of  the  matter,  to  ask  him  what  was  liis  motive 
and  inducement  for  voting,  notwithstanding  the  existence 
of  such  facts ;  and  to  sifl  thoroughly  all  the  circumstances 
attending  the  vote ;  as  they  might  materially  affect  the 
decision  of  the  Commitee  upon  the  case,  or  the  conse- 
quences that  might  result  from  that  decision. 

The  Chairman  suggested  that  the  examination  should 
be  confined  as  closely  as  possible  to  the  immediate  issue 
before  the  Committee,  the  removal  of  the  voter.  After 
some  further  discussion,  however,  the  Committee  allowed 
the  question  to  be  put.  In  answer  to  it,  the  witness  stated, 
that  Mr.  X.  Y.  said,  that,  if  the  witness  voted,  he  would 
pay  what  the  witness  owed  Mr.  Pinney,  whatever  it  might 
be. 

Mr.  I*alboi  submitted  that  this  answer  must  be  struck 
out  of  the  minutes,  having  nothing  whatever  to  do  witli 
the  question  of  the  voter's  removal. 
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1842.  Mr.  Cockbum  consented  to  have  it  struck  out,  and  the 
question  was  then  put  in  a  shape  limiting  it  to  the  subject 
of  the  removal. 

The  evidence  of  the  voter  relative  to  his  removal  was 
confirmed  by  that  of  another  witness,  and  the  Committee 
decided  that  the  vote  should  be  struck  off  the  poll. 

afayi2.i3,  JAMES  POWELL'S  CASE. 

afMil4. 

The  voter  The  voter  was  registered  for  "House  and  Garden, 
teltl'tra    Charmouth  Street." 

"^ouw^nd  yiq  ^as  a  farmer;  and  in  July,  1840,  he  occupied,  as 
the  premises  tenant  of  Philip  Shalch,  premises  in  Charmouth  Street, 
him  con-  consisting  of,  1.  A  garden  abutting  on  Charmouth  Street; 
Sdwfih^  2.  A  butcher's  shop,  fronting  the  street,  and  standing  in 
house  and  Qne  comer  of  the  garden ;  3.  A  dwelling-house  at  the 
several'out-  bottom  of  the  garden  ;  4.  A  slaughter-house,  adjoining  the 
noneof^'  house,  but  without  any  internal  communication  between 
^^'^'u'^^'ur^  ^^^^ »  ^'  ^^^  entry,  and  open  space  or  yard,  forming  an 
poses,  and  approach  to  the  house  and  slaughter-house  from  the 
them  used  street ;  6.  A  second  yard  on  the  other  side  of  the  house 
tural^pw- "  ^^^  slaughter-house,  entered  through  a  gate  from  the 
pos^,  and  fij-gt  yard ;  7.  A  third  yard,  separated  from  the  second 
a  different  by  a  wall  running  across  the  whole  breadth  of  the  pre- 
t?that7n      tnises,  with  a  gate  from  the  one  yard  into  the  other,  and 

which  the  a  gate  out  into  the  fields  at  the  further  end  of  the  third 
nottse  was  ^ 

between  the  yard ;  and  8.  A  barn,  stable,  and  shed  at  the  side  of  the 
and  clec-  third  yard.  The  whole  of  the  premises,  the  ground  plot 
the^house^'    of  which  formed  a  nearly  regular   parallelogram,  were 

and  garden  inclosed  by  a  stone  wall  on  each  of  the  four  sides,  beincc 
to  another      .  -^  „     n   i         ,.   .    .  . 

person  who   m  some  parts  the  wall  of  the  adjommg  premises. 

themai  the       Together  with  these  premises,  the  voter  was  also  in  the 

time  of  the    occupation  of  about  twenty-three  acres  of  land,  as  tenant 

rest  of  the     under  the  same  landlord,  Shalch. 

remaining         The  house  was  a  dairy-house;  and  in  March,  1841, 
in  the  occu- 
pation of  the  voter :  it  was  held  (hat  he  was  not  entitled  to  vote. 
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John  Miller  took  the  dairy  of  the  voter,  renting  of  him 
for  that  purpose  the  house  and  garden,  with  the  run  of 
the  land  for  the  cows,  and  the  cowstalls  in  the  fields,  and 
on  the  17th  of  March  went  to  reside  in  the  house,  which 
the  voter  had  left  shortly  before.  Miller  continued  to 
occupy  the  house  and  garden  from  that  time  till  the  20th 
of  January,  184^,  when  he  gave  up  the  dairy.  All  the 
rest  of  the  premises  remained  in  the  occupation  of  the 
voter. 

The  voter  was  rated  for  "  House  and  Land,  Shalch 
Farm,"  in  all  the  rates  from  May,  1840,  to  May,  1841, 
both  inclusive.  He  was  also  rated  separately  as  the 
occupier  of  the  butcher's  shop,  in  the  rates  of  February 
and  May,  1840,  but  it  was  entered  as  ^'  void,"  and  the 
amount  carried  out  as  ''not  recoverable  or  legally  ex- 
cused.*' In  the  subsequent  rates  also  it  was  entered  as 
''  void,'*  without  any  occupier's  name.  It  had  been  shut 
up,  and  not  used  as  a  butcher's  shop  for  two  or  three 
years,  but  the  voter  had  the  key  of  it,  and  used  it  occa- 
sionally as  a  storehouse.  The  slaughter-house  likewise 
was  only  used  to  keep  lumber  in.  The  third  yard  was  a 
rick-yard,  and  the  bam,  stable,  &c.,  were  used  for  agri- 
cultural purposes. 

Ground  Plan  of  the  Premises. 
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1840.  There  was  considerable  variance  in  the  evidence  given 
before  the  Committee,  respecting  the  annual  value  of  the 
premises^  exclusive  of  the  house  and  garden;  the  witnesses 
called  on  the  one  side  estimating  them  at  TL  or  S/.,  and 
those  on  the  other  side  at  about  15/.  a  year.  According 
to  the  highest  estimate,  however,  a  quaUfying  value  could 
not  be  made  up  without  the  aid  of  the  third  yard,  and  the 
agricultural  buildings  in  it. 

It  appeared  that,  in  the  overseers*  list  of  voters  revised 
by  the  barrister  in  1841,  the  entry  of  the  voter's  qualifi- 
cation had  originally  stood  thus  :  *'  James  Powell,  House 
and  Garden,  Charmouth  Street;"  but  this  description  of 
the  qualification  had  been  struck  out,  and  '^  buildings  and 
land,  back  of  Charmouth  Street,"  substituted  for  it  in  the 
handwriting  of  the  revising  barrister. 

The  vote  was  objected  to  by  the  petitioners,  on  the 
ground  of  loss  of  qualification  between  the  registration 
and  the  election. 

Mr.  Austin^  in  support  of  the  vote. — ^The  question  to 
be  determined  in  the  present  case,  is  this.  Was  the  voter 
at  the  time  of  the  election  possessed  of  the  same  qualifi- 
cation as  that  which  he  had  at  the  time  of  registration  ? 
At  the  time  of  the  registration,  and  for  the  twelve  months 
previous,  he  was  in  the  occupation  of  the  whole  of  these 
premises ;  all  contained  within  four  walls,  and  all  occupied 
together.  In  March,  1841,  Miller  takes  the  dairy  of  the 
voter,  and  at  the  same  time  comes  into  the  occupation  of 
the  house  and  garden.  But  with  respect  to  all  the  rest 
of  the  premises,  no  change  takes  place  in  the  voter's 
occupation ;  he  retains  all  within  the  four  walls,  except 
the  house  and  the  garden.  His  name  appears  on  the 
register  of  1840,  for  a  ''House  and  Garden,  Charmouth 
Street."  And  it  will  be  said  on  the  other  side,  that  this 
description,  **  House  and  Garden,"  excludes  the  consi- 
deration of  every  other  part  of  the  premises.     But  we 
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contend,  that,  when  he  was  registered  in  1844),  he  was  1842. 
registered  for  all  that  is  contained  within  these  four  walls^ 
because  all  within  the  four  walls  is  within  the  curtilage  of 
the  house ;  the  curtilage  being  here  clearly  defined  by  the 
stone  wall  that  bounds  the  premises  on  each  of  the  four 
sides.  As,  with  reference  to  the  law  of  burglary,  "  the 
dwelling-liouse  at  common  law  included  not  only  the  pre- 
mises actually  used  as  such,  but  also  such  outbuildings, 
&c.,  as  were  within  the  curtilage  or  courtyard  surrounding 
the  house,  and  were  consequently  considered  to  be  under 
the  same  protection  (1)."  So,  when  the  voter  is  registered 
for  house  and  garden,  he  may  be  taken  to  be  registered 
for  all  that  is  comprised  within  the  same  curtilage.  For 
instance,  would  not  the  butcher's  shop  at  the  comer  of 
this  same  garden  be  included  in  the  description  of ''House 
and  Garden?"  As  much,  surely,  as  in  the  case  of  a  London 
bouse,  any  office  or  outhouse,  at  the  bottom  of  the  narrow 
slip  of  dirty  damp  ground  by  courtesy  called  a  garden, 
would  be  comprehended  in  the  general  denomination  of 
the  "  House."  Unless  this  latitude  of  signification  were 
attributed  to  that  term,  it  would  be  necessary  to  load  the 
register  most  inconveniently  with  a  distinct  enumeration 
of  all  the  several  buildings  of  which  the  premises  consist. 
All,  however,  that  is  required  to  be  put  upon  the  register 
is  a  description  of  the  principal  subject-matter  of  the  qua- 
lification. If  that  is  properly  described,  the  description 
must  be  taken  to  include  all  that  is  parcel  of  it  or  belongs 
to  it  as  a  component  or  dependent  member.  In  the  pre- 
sent case,  the  other  buildings  were  in  fact  so  connected 
with  the  house,  that  the  whole  might  well  have  passed 
under  the  description  of  the  house  with  its  appurtenances. 
They  are  all  contained  within  the  same  enclosure,  and  at 
the  time  of  registration  in  1840,  they  were  all  occupied 
together,  and  for  the  same  general  purpose.    And  this  is 

(1)  Rotcoe's  Crini.  Evidence,  326. 
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1848.  the  manner  in  which  the  revising  barrister  appears  to 
have  understood  the  terms  of  the  description^  when»  at 
the  succeeding  registration  in  1841^  he  altered  the  words 
''  House  and  Garden "  to  "  Buildings  and  Land.''  In 
correcting  the  description  of  the  qualification,  he  must 
have  considered  that  the  former  description  included  the 
whole  curtilage ;  and  as  the  voter,  though  he  had  parted 
with  the  house  and  garden,  still  retained  buildings  and 
land  part  of  that  curtilage,  he  altered  the  description  in 
a  manner  conformable  to  the  present  state  of  the  facts. 
The  Petersfield  Committee  went  even  further  than  this, 
in  Legg's  case{l)f  where  the  revising  barrister  having 
refused  to  alter  the  description  *'  House  and  Land,"  into 
*^  Barn,  Stable,  and  Land,"  the  particulars  of  which  the 
qualification  actually  consisted,  the  voter  tendered  his 
vote,  which  was  unanimously  allowed;  though  it  does  not 
appear  that  there  was  any  house  at  all  to  which  the  other 
buildings  were  immediately  attached. 

But  it  may  possibly  be  objected,  that  the  buildings  re- 
tained by  the  voter  could  not  form  part  of  his  registered 
qualification,  because,  according  to  a  doubt  which  has 
sometimes  been  entertained,  the  house  and  the  other 
buildings  could  not  be  joined  to  make  up  the  qualification. 
''It  has  been  thought,"  says  Mr.  Rogers (2), referring  to  the 
words  **  a  house,  warehouse,  counting-house,  shop,  or  other 
building,"  ''  that  no  two  or  more  of  the  same  description, 
nor  two  distinct  members  of  this  disjunctive  sentence, 
could  be  joined  together  for  the  purpose  of  completing 
the  value ;  as  for  instance,  that  house  could  not  be  joined 
to  house;  nor  house  or  shop  to  a  warehouse;  counting- 
house  to  a  shop,  or  the  like."  So  that,  if  there  be  any 
ground  for  this  doubt,  it  may  be  said,  that  though  there 
was  enough  in  the  present  case  to  make  two  qualificationsi 
there  was  not  wherewithal  to  make  one.  But,  under  the 
(1)  F.  &  F.  362.  (2)  Law  and  Practice  of  Elections,  178. 
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statutes  relating  to  the  settlement  of  paupers,  which  re-  184@. 
quire  the  tenement,  by  renting  which  a  settlement  is 
gained,  to  consist  of  a  ^'  separate  and  distinct  dwelling- 
house  or  building/'  it  has  been  held,  that  it  makes  no  dif- 
ference whether  two  or  more  of  those  descriptions  of  tene- 
ment be  held,  or  one  distinct  and  separate  tenementof  either 
kind.  And  the  same  principle  appears  equally  applicable 
to  these  provisions  of  the  Reform  Act,  which  assume  the 
possession  of  property  of  a  certain  yearly  value  as  an 
indication  of  a  man's  credit  and  substance,  and  conse- 
quently of  his  fitness  for  the  exercise  of  the  franchise. 
Considered  in  that  view,  the  possession  of  two  of  the  spe- 
cified buildings,  being  together  of  the  requisite  value, 
would  certainly  afford  as  good  a  test  for  the  purpose,  as 
the  possession  of  one.  The  decisions  upon  the  settlement 
acts  have  gone  further  than  the  present  case  need  carry 
us.  According  to  those  decisions,  a  house  may  be  joined 
with  another  building  in  a  distant  part  of  the  parish  (1). 
But  here  these  outbuildings  are  immediately  contiguous 
to  the  house.  And  if  any  ambiguity  arises  upon  the 
words  of  the  27th  section  of  the  Reform  Act,  they 
should,  like  those  of  any  other  remedial  statute,  be  con- 
strued liberally  in  favour  of  the  franchise  which  it  creates. 

The  circumstance  of  the  butcher's  shop  being  rated 
separately  does  not  afford  any  ground  of  argument  against 
including  it  in  the  qualification,  as  there  is  no  provision 
that  requires  the  whole  of  the  premises  composing  the 
qualification  to  be  rated  together,  but  only  that  they 
should  be  rated.  Besides,  that  any  objection  on  that 
ground  would  be  now  too  late,  as  it  ought  to  have  been 
taken  before  the  revising  barrister. 

Then  arises  the  question,  whether  the  voter,  having 
parted  with  a  portion  of  the  premises  for  which  he  is  re- 
gistered, can  vote  in  respect  of  the  portion  which  he 
(1)  See  Rogers,  ibid. 
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1842.  retains,  if  that  which  he  retains  be  of  sufficient  value  to 
confer  a  qualification.  Or,  in  other  words,  (for  this  is  the 
proper  test  provided  by  the  Reform  Act)  whether  he  can 
in  such  a  case  truly  answer  the  third  question  directed  by 
the  68th  section  to  be  asked  at  the  poll :  "  Have  you  the 
same  qualification  for  which  your  name  was  originally 
inserted  in  the  register?"  If  by  the  third  question  be 
meant,  that  he  must  have  all  the  identical  particulars  of 
qualification  at  the  time  of  the  election  that  he  had  at  the 
time  of  the  registration,  he  could  not  vote,  however  in- 
considerable the  part  of  the  premises  which  he  has 
ceased  to  occupy,  however  large  in  proportion  that  which 
he  retains  :  he  would  lose  his  qualification  if  he  has  let  off 
an  outhouse  or  a  shed,  though  he  continues  in  the  occu- 
pation of  a  house  of  the  value  of  several  hundred  pounds 
a  year.  But  this  is  not  tlie  interpretation  that  has  gene- 
rally been  put  upon  this  part  of  the  act.  The  question 
is,  indeed,  directed  to  be  asked,  '^  specifying  in  each  case 
the  particulars  of  the  qualification  as  described  in  the 
register:"  but  the  question  is  not,  have  you  the  same 
particulars  of  qualification,  but  have  you  the  same  quali- 
fication. So  that,  upon  the  literal  construction  of  the 
words,  it  would  be  sufficient,  in  order  to  enable  him  to 
answer  the  question  in  the  affirmative,  that  he  should  re- 
tain such  a  portion  of  the  premises  as  would  confer  a 
qualification.  The  form  in  which  the  question  is  directed 
to  be  put,  necessarily  confines  the  question,  and  conse- 
quently the  answer,  to  the  same  premises  which  are  de- 
scribed in  the  register;  but  there  is  nothing  that  prevents 
an  answer  in  the  affirmative,  if  only  a  part  of  sufficient 
value,  and  not  the  whole  of  the  premises,  be  retained  by 
him.  And  against  this  reading  of  the  third  question 
there  is  no  decision  of  a  Committee,  while  there  are  seve- 
ral in  favour  of  it.     In  the  most  recently  reported  cases 
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where  the  point  arose^  Savary^s  case,  Taunton  {I),  and  1842. 
Curry's  case  (2),  it  appears  to  have  been  admitted  with- 
out  argument.  The  only  decision  of  an  opposite  cha- 
racter is  that  in  Iron's  case,  Ipswich  (3),  but  it  cannot  be 
inferred  from  the  report^  what  was  the  actual  ground  of 
the  determination.  It  may  have  been  on  the  point  of 
value :  if  it  proceeded  on  the  ground  that  the  voter  must 
retain  the  whole  of  the  registered  qualification,  it  is 
clearly  not  tenable  in  the  face  of  so  many  authorities  to 
the  contrary. 

The  only  remaining  question  then  will  be,  whether  the 
part  of  the  premises  retained  by  the  voter  is  of  the  yearly 
value  of  10/.  And  throwing  the  butcher's  shop  out  of 
the  calculation,  and  taking  the  mean  between  the  valu- 
ations of  the  witnesses  on  the  one  side  and  the  other,  the 
result  gives  an  amount  of  sufficient  value. 

Mr.  Serjt.  Wrangham,  against  the  vote. — The  prin- 
cipal question  is  that  arising  on  the  registration  of  this 
voter's  qualification:  can  a  person  who  is  registered  for 
a  **  house  and  garden,"  which  he  had  at  the  time  of 
registration,  vote  at  the  election  when  he  has  ceased  to 
occupy  both  the  house  and  the  garden?  It  is  not  in- 
tended to  dispute  the  proposition,  that  a  person  can  vote, 
who  retains  a  portion  of  sufficient  value,  though  he  do 
not  retain  the  whole  of  that  which  appears  on  the  register 
as  his  qualification.  This  doctrine  has  been  adopted  by 
the  Committees,  as  a  remedy  for  the  supposed  hardship 
that  would  otherwise  result :  though  it  may  be  observed, 
by  the  way,  that  the  remedy  might  have  proceeded  with 
more  propriety  from  the  legislature.  But  you  are  now 
asked  to  go  a  step  further,  and  to  say,  that  a  person  who 
retains  certain  particulars  which  do  not  appear  at  all 
upon  the  register,  will  be  entitled  to  vote:  it  being  con- 
tended that  those  particulars,  though  not  expressly  men- 

(1)  F.  &  F.  300.  (3)  Ibid.  808.  (3)  Ibid.  374. 
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1843.  tioned,  are  implied  in  the  description  on  the  register^  and 
that  thus,  by  a  certain  mode  of  inference,  lie  does  retain 
the  qualification  for  which  his  name  is  inserted  on  the  re- 
gister. There  is  however  no  authority  or  decision  that  goes 
to  that  extent.  On  the  contrary,  Iron*s  case,  Ipsunch{\\ 
is  a  direct  authority  the  other  way.  The  voter*s  quali- 
fication was  there  described  on  the  register  as  "house." 
After  the  registration,  and  before  the  election,  he  removed 
into  a  smaller  house,  next  door  to  that  for  which  he  was 
registered,  and  part  of  the  premises  of  the  larger  house, 
consisting  of  a  workshop  and  part  of  the  garden,  and 
valued  at  10/.  a  year,  were  thrown  in  to  form  part  of  the 
premises  of  the  smaller  house.  It  was  argued  that  the 
whole  of  the  premises  of  the  larger  house  might  be  con- 
sidered as  included  under  the  term  ''house,"  and  that 
thus  the  voter  continued  to  occupy  a  portion  of  the  pre- 
mises, for  which  he  was  registered,  of  sufficient  annual 
value.  But  it  was  answered,  that  as  he  was  registered 
for  a  ''  house/'  and  not  for  a  ''  house,  shop,  and  garden," 
the  value  of  the  house  alone  must  confer  the  qualifica- 
tion ;  and  the  vote  was  accordingly  held  to  be  bad. 
In  that  case,  the  workshop  was  immediately  adjacent  to 
the  house,  the  one  being  next  door  to  the  other  in  the 
same  street.  But  here  part  of  the  buildings,  the  bam 
and  stables,  are  entirely  cut  off  from  the  rest  by  a  stone 
wall  running  quite  across  from  one  side  of  the  premises  to 
the  other :  and  it  is  therefore  much  less  easy  to  hold  that 
these  buildings  are  included  within  the  general  descrip- 
tion of  the  *'  house."  In  Savory's  case  (2)  the  part  of  the 
qualification  retained  by  the  voter,  the  foundry,  appeared 
on  the  face  of  the  register,  as  he  was  registered  for 
'*  house  and  foundry :"  which  circumstance  sufficiently 
distinguished  that  case  from  the  present.  And  the  same 
observation  applies  to  Curry's  case.     If  the  overseer  who 

(1)  F.&  F.274.  (2)  Ibid,  300. 
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inserted  this  voter's  name  in  the  list  intended  to  enter  1840. 
him  for  the  whole  of  these  premises,  why  not  call  him  to 
prove  the  fact  ?  On  this  register  we  find  that  care  has 
been  taken,  in  addition  to  the  main  subject  of  the  qualifi- 
cation, to  specify  the  adjuncts,  such  as  shop,  workshop, 
malthouse,  &c.,  where  such  there  were.  Why  then  is  the 
garden  alone  specified,  if,  as  it  is  alleged,  the  qualification 
comprises  so  much  more  than  that  ?  Why  is  the  garden 
specified  at  all,  if,  according  to  the  argument  on  the  other 
side,  the  term  *'  house"  embraces  not  only  that,  but  the 
yards,  bam,  stable  and  other  outbuildings.  Surely  we 
may  here  apply  the  maxim — "  Expressio  unius  est  exclu" 
sio  alterius.**  The  garden  is  certainly  as  much  a  part  of 
the  curtilage  as  the  others :  nay,  the  garden  is  the  part 
nearest  adjacent  to  the  house,  and  least  necessary  to  be 

^1  expressly  mentioned,  if  the  term  *'  house"  is  large  enough 

to  carry  whatever  is  attached  to  the  house,  and  if  that 
comprehensive  meaning  was  intended  to  be  given  to  it. 

i  Nor  can  any  inference  in  favour  of  this  meaning  of  the 

term  be  drawn  from  the  alteration  made  in  the  description 
of  the  qualification  at  the  succeeding  registration  ;  as  the 
alteration  was  not  such  as  the  revising  barrister  could 
have  made  under  his  ordinary  power  of  correcting  mis- 
takes. The  most  probable  explanation  is,  that  the  voter 
sent  in  a  claim  to  be  registered  for  that  part  of  the  pre- 
mises which  he  actually  occupied,  and  upon  that  claim, 
the  revising  barrister  struck  out  the  former  description, 
and  inserted  the  new ;  so  that  it  would  show  the  opinion, 
both  of  the  voter  and  the  revising  barrister,  that  the  old 
description  was  insuflScient. 

Then  it  is  argued,  that  the  whole  of  these  premises  are 
to  be  considered  as  belonging  to  the  curtilage  of  the 
house,  because  they  are  all  comprehended  within  the 
same  boundary  wall.  It  appears,  however,  that  on  one 
side  the  boundary  wall  is  part  of  the  wall  of  the  adjoining 

1 12 
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1842.     house:  so  far  therefore,  it  is  not  the  wall  of  inclosure  of 
the  premises,  but  one  arising  from  an  accident  of  situ- 
ation.    And  taking  curtilage,  in  its  widest  sense,  to  in- 
clude all  within  the  court  yard  of  the  house,  we  have 
here  not  one  inclosure,   but  no  less  than  four  distinct 
inclosures  contained  within  the  boundary  of  these  pre- 
mises.    There  is  the  garden;   the  open  space  in  front 
of  the  house ;  the  yard  at  the  back  of  the  house ;  and 
the  yard  in  which  the  barn  and  stable  are>  separated  from 
the  other  yard  by  a  wall  running  across  the  premises, 
with  a  gate  in  it,  it  is  true,  but  not  the  less  an  inclosure 
on  that  account.     And  yet  it  is  contended,  that  the  barn 
and  stable,  between  which  and  the  house  there  are  thus 
two  walls  and  two  inclosures,  is  comprised  within  the 
curtilage  of  the  house,  because  there  is  an  outer  wall  sur- 
rounding the  whole.     It  might  by  a  parity  of  reasoning 
be  argued,  that  all  within  the  boundary  wall  of  Woburn 
Park  is  the  curtilage  of  Woburn  Abbey.     It  may  be  ad- 
mitted, that  any  thing  contiguous  to  the  house,  or  lying 
within  the  same  actual  inclosure,  and  occupied  for  the 
same  purposes  as  the  house,  may  be  considered,  in  the 
ordinary  acceptation  of  the  term,  as  part  of  the  curtilage. 
But  whatever  is  beyond  the  fence  immediately  inclosing 
the  house,  or  even  within  that  fence,  if  not  subsidiary  to 
the  purposes  for  which  the  house  is  occupied,  is  not  en- 
titled to  be  considered  as  part  of  the  curtilage.     If  Mr. 
Elliott,  the  brewer,  who  occupies  the  well  known  pre* 
mises  in  Pimlico,  were  registered  for  his  '*  house,"  he 
would  surely  not  be  entitled  to  vote,  if  he  had  parted  with 
the  house,  though  he  retained  the  brewery.     Here,  the 
barn  and  stable  are  used  for  agricultural  purposes,  quite 
distinct  from  that  for  which  the  house,  a  dairy  house,  is 
occupied.      So  that  even  if  the  barn  and  stable  were 
within  the  same  inclosure  as  the  house,  they  would  not  be 
entitled  to  pass  as  part  of  the  house,  though  they  might 
undoubtedly  pass  as  part  of  the  farm.     With  regard  to  the 
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butcher's  shop^  so  far  from  being  treated  as  forming  part  1842. 
of  the  house  or  curtilage  it  is  rated  separately ;  and  in  the 
rate  immediately  preceding  the  «Slst  July,  1840,  it  was 
returned  empty,  which  appears  inconsistent  with  an  in- 
tention on  the  part  of  the  overseer  to  include  it  as  a  part 
of  the  qualification. 

The  point  that  has  been  discussed,  whether  two  or 
more  houses,  &c.  can  be  joined  to  form  one  qualification, 
formerly  vexaia  gutssiio,  has  generally  been  supposed  to 
have  been  settled,  in  the  negative  of  the  proposition,  by 
the  decisions  upon  the  Irish  Reform  Act.  But  even  if 
they  could  be  so  joined,  that  question  does  not  affect  the 
present  case.  The  question  here  is  not,  whether  the 
house  and  these  other  buildings  can  be  combined  as  parts 
of  the  same  qualification  ;  for  if  they  are  to  be  considered 
as  detached  and  independent  buildings,  it  is  clear  that 
they  ought  to  have  been  distinctly  specified  in  the  re- 
gister. The  real  question  is,  does  the  term  "  house''  in- 
clude and  impliedly  describe  these  buildings ;  and  not 
only  that,  but  also  whether  the  description  *'  house  and 
garden"  was  inserted  in  the  register  with  that  intent  and 
meaning. 

On  the  remaining  question  of  the  value  of  the  part  of 
the  premises  occupied  by  the  voter  at  the  time  of  tlie 
election,  the  evidence  of  the  surveyor  who  surveyed  the 
premises  for  the  purpose  of  the  parochial  assessment,  and 
having  seen  them  again  lately,  adheres  to  his  original 
valuation,  ought  to  have  more  weight  than  that  of  sur- 
veyors employed  to  value  with  a  view  to  giving  evidence 
on  this  inquiry,  and  who,  by  different  estimates  of  the 
several  items,  come  nearly  to  the  same  result. 

The  Committee  decided  that  the  vote  be  struck  olF: 
Ayes,  Jive;  Viscount  Barrington,  Mr.  Heneage,  Mr. 
Round,  Mr.  Cardweil,  Mr.  Hawes:  Noes,  two;  Mr. 
Thorneley,  Mr.  B.  Wood. 


dairy. 
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1848. 
May  16.  CHARLES  POWELL'S  CASE. 

STan^^b"**"       "^^^  ^^^^^  ^^^  registered  for  "  House  and  Land,  back 

remiDg  a      of  Charmouth  Street." 

He  was  rated,  in  the  joint  names  of  himself  and  his 
father,  James  Powell,  for  land,  held  under  Sir  Henry 
Bailey.  The  father,  James  Powell,  was  also  rated  se- 
parately for  a  farm  which  he  held  under  Mr.  Shalcb. 
This  land  of  Sir  Henry  Bailey's  was  further  back  from 
Charmouth  Street  than  Shalch's.  It  appeared  from  the 
evidence  of  Miller,  that,  in  the  early  part  of  the  year  1841, 
he  rented  a  dairy  of  James  Powell,  under  an  agreement 
by  the  terms  of  which  the  cows  were  to  have  summer 
pasture  over  certain  fields  forming  part  of  Shalch's  farm, 
and  after-grass  from  certain  meadows,  one  of  them  called 
Dry  Mead,  part  of  the  land  held  under  Sir  Henry  Bailey. 
Miller  occupied  under  this  agreement  from  March,  1841, 
to  January,  1842.  Upon  Dry  Mead  there  was  an  open 
stall-house  for  cattle,  with  a  lock-up  place  at  one  end; 
but  there  was  no  other  building  on  any  part  of  the  land 
held  under  Sir  Henry  Bailey.  The  grass  in  Dry  Mead  and 
the  other  meadows  was  cut  in  the  first  week  in  July.  It 
appeared  from  the  evidence  of  the  overseer  who  made 
out  the  list  of  voters  in  the  year  1840,  that  he  inserted 
Charles  Powell's  name  in  the  list  in  respect  of  this  land 
of  Sir  Henry  Bailey,  with  this  shed  or  stall-house  upon  it, 
which  in  the  west  of  England  it  was  said  was  commonly 
called  a  house.  The  vote  was  objected  to  by  the  peti- 
tioners on  the  ground  of  loss  of  qualification  since  the  re- 
gistration. 

Mr.  Talbot  in  support  of  the  vote. — Any  objection  on 
the  ground  of  the  insufficiency  of  this  building  to  form 
part  of  the  qualification,  or  of  the  insufficiency  of  the  de- 
scription upon  the  register,  cannot  now  be  entertained, 
as  such  an  objection  might,  but  does  not  appear  to  have 
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been  taken  before  the  revising  barrister.  The  only  ques-  I84S. 
tion  that  now  arises  for  the  consideration  of  the  Com- 
mittee is,  whether  the  occupation  of  that  part  of  the  pre- 
mises which  comprises  this  building,  was  at  the  time  of 
the  election  transferred  from  the  voter  to  Miller.  The 
land  which  Miller  was  to  have  for  the  summer  pasture  of 
the  cows,  was  part  of  Shalch's  land,  which  is  not  com^ 
prised  in  this  voter's  qualification.  The  after-grass  only 
was  on  Sir  H.  Bailey's  land.  But  the  grass  was  not  cut 
on  that  land  till  the  first  week  in  July,  so  that  Miller 
could  not  have  occupation  of  that  part  of  the  land  (includ- 
ing Dry  Mead,  on  which  this  building  is)  till  after  the 
time  of  election. 

Miller,  being  recalled  by  the  Committee,  stated  that  he 
bad  possession  of  the  stall-house  in  March,  when  he  first 
entered  upon  the  dairy,  and  kept  the  cows  there  till  they 
went  into  grass  in  April.  And  that,  after  the  hay  had 
been  made  in  Dry  Mead,  he  had  stocked  it  some  time  in 
August. 

Mr.  Cockbum  against  the  vote. — The  letting  of  a  dairy 
in  this  manner  is  so  far  a  letting  of  the  land  as  to  enable 
the  lessee  to  maintain  an  action  of  trespass.  Upon  enter- 
ing on  the  dairy  under  the  agreement,  he  acquired  an 
immediate  right  to  the  exclusive  enjoyment  of  the  vesture 
of  the  land,  for  the  period  agreed  upon;  though  he  might 
not  derive  immediate  use  from  every  part,  and  though, 
with  respect  to  Dry  Mead  in  particular,  he  could  not  have 
the  after-grass  till  a  late  period  in  the  summer.  But  in 
the  mean  time  he  had  occupation  of  that  part  of  the  pre- 
mises, by  using  the  stall-bouse  for  the  cows,  which  were 
bis  for  the  time  for  which  he  took  the  dairy. 

The  Committee,  after  deliberation,  decided  that  the 
vote  was  good. 
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184g, 

Hay  16  THOMAS  GENGE'S  CASE. 

and  17. 

A  limekUn        The  Yoter  was  registered  for  ''  Building  and  Land,  Sea- 

"buUding"*  ^^^^  Field." 

2701  iiertfoii      ^^^  '^"^  comprised  in  the  qualification  was  situated 
of  the  Re-    near  the  sea  shore,  and  bounded  on  one  side  by  the  cliflFl 
On  the  clifi^  there  was  a  limekiln,  but  except  that«  there 
was  no  building   or  structure  of  any  kind,  not  even  a 
shed,  upon  the  land.     The  limekiln  was  in  the  form  of 
an  inverted  cone,  excavated  Jn  the  cliff  to  the  depth  of 
from  twelve  to  fifteen  feet.    The  interior  was  lined  with 
stone  masonry,  which,  for  the  greater  part  of  the  circum- 
ference, rested  against  the  surrounding  earth,  but  on  the 
side  by  which  the  kiln  was  approached,  made  its  appear- 
ance as  a  wall,  without  any  such  cover  or  support;  and  in 
this  part  of  it  there  was  an  aperture  of  about  two  feet 
square,  surrounded  with  brickwork,  for  the  purpose  of 
drawing  out  the  lime.     The  coping  of  the  masonry  was 
on  one  side  level  with  the  surface  of  the  ground,  but  on 
the  other  side,  for  about  half  the  circle,  was  surmounted 
with  a  parapet  of  rough  •  stonework,  about  two  feet  in 
height.     The  kiln  had  no  roof,  but  was  open  to  the  sky. 
The  surveyor,  who  had  surveyed  the  premises  in  1837, 
for  the  purpose  of  the  parochial  valuation  and  assessment, 
said  that  he  had  put  no  value  at  all  upon  the  limekiln, 
and  did  not  consider  it  as  a  building.     It  was  also  stated 
in  evidence  that  lime  was  very  abundant,  and  there  were 
many  limekilns,  in  that  neighbourhood ;  that  they  were 
generally  constructed  like  this  one;  that  lime  was  used 
for  manure,  and  that  a  limekiln  added  to  the  value  of  a 
farm,  where  lime  was  required  for  the  land ;  that  this  was 
a  common  farm  limekiln;   and  that  the  voter,  it  was  be- 
lieved, had  no  other  business  than  that  of  a  farmer. 

The  voter  made  claim   in   1840  to  be  registered  in 
respect  of  this  limekiln  and  land.     The  objection  taken 
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at  the  revision  was,  that  the  limekiln  was  not  such  a     1843. 
building  as  would  constitute  a  qualification.     The  revis- 
ing barrister  decided  against  this  objection,  and  allowed 
the  claim.     The  vote  was  now  objected  to^  on  the  part  of 
the  petitioners,  on  the  same  ground. 

Mr.  Cockburn  against  the  vote. — This  is  the  first  time 
that  a  Committee  has  been  called  upon  to  decide,  what  is 
"  a  building"  within  the  meaning  of  the  words  **  other 
building*'  in  the  enfranchising  clause  of  the  27th  section 
of  the  Reform  Act.  You  have  to  determine  in  the  pre- 
sent case,  whether  the  limekiln,  which  you  have  heard  de- 
scribed by  the  witnesses,  is  sufficient,  together  with  the 
land  occupied  by  the  voter,  to  constitute  a  qualification 
under  that  clause.  And  for  this  purpose  it  becomes  ne- 
cessary to  inquire,  1.  Whether  this  limekiln  is  a  *'  build- 
ing" in  the  ordinary  acceptation  of  the  word;  and,  S. 
Whether  it  is  such  a  **  building*'  as  is  intended  by  the 
Reform  Act. 

1.  If  we  resort  to  Johnson's  Dictionary  as  an  authority 
for  the  popular  meaning  of  the  word,  we  find  that  he  ex- 
plains **  Building,"  not  by  means  of  a  definition,  but 
merely  by  the  synonymes,  ''a  fabrick^  an  edifice."  Under 
the  verb  ''To  build,'*  however,  he  gives  the  following  ex- 
planations of  its  signification : 

''  1.  To  raise  from  the  ground;  to  make  a  fabrick  or  an 
edifice  : 

S.  To  raise  in  any  laboured  form: 

S.  To  raise  any  thing  on  a  support  or  foundation." 
If  we  are  to  derive  the  import  of  the  noun  ''  building" 
from  these  significations  of  the  verb,  it  is  evident  that  the 
subject  of  our  inquiry  does  not  fall  within  any  one  of 
them.  This  limekiln  is  not  ''raised  from  the  ground;*' 
on  the  contrary,  it  is  sunk  into  the  earth,  and  at  the  top 
is  level  witli  the  surface  of  the  ground.  Neither  is  it 
"  raised  in  any  laboured  form ;"  for  nothing  can  be  more 
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184S.  simple,  or  indeed  more  rude,  than  its  construction.  Nor 
is  it  "  raised  on  a  foundation;'*  for  if  there  be  a  founda- 
tion,  it  is  a  foundation  and  nothing  more. 

It  appears,  that  according  to  the  popular  notion  of  a 
building  there  must  be  an  erection  above  the  surface  of 
the  ground,  a  superstructure  raised  on  a  foundation.  For 
instance,  would  any  one  call  the  circular  stonework  sur- 
rounding the  basin  of  the  fountain  in  the  Temple  a  build- 
ing? Or  the  shaft  of  a  mine,  supported  by  brickwork  to 
prevent  the  earth  from  falUng  in?  Or  a  well,  sunk  into 
the  earth,  and  surrounded  with  a  wall,  like  thb  limekiln, 
and  with  no  other  difference  between  them,  as  far  as  our 
present  purpose  is  concerned,  except  that  the  one  is  in 
the  form  of  a  cone,  and  the  other  of  a  cylinder?  This  is 
not  a  limekiln  like  those  which  are  common  in  the  neigh- 
bourhood of  London,  built  up  of  brickwork  to  a  consider- 
able height  above  the  ground.  All  that  we  find  here,  is 
some  masonry  fastened  or  laid  to  the  sides  of  the  ex- 
cavation, in  order  to  prevent  the  earth  from  falling  in; 
not,  it  is  presumed,  with  any  view  of  aiding  the  process  of 
burning  lime,  for  in  some  soils  you  may  bum  lime  without 
any  brick  or  stonework  at  all.  It  is  suggested,  that  if  the 
cone  were  only  inverted  and  placed  on  its  base,  in  the 
form  of  a  glasshouse,  it  would  hardly  be  denied  the  ap- 
pellation of  a  building;  but  it  is  this  very  circumstance  of 
being  raised  above  the  ground  that  constitutes,  as  we 
have  seen,  an  essential  part  of  the  distinctive  character  of 
a  building.  There  is  also  another  circumstance  that 
enters  into  the  common  idea  of  a  building,  viz.  that  it 
should  be  a  structure,  not  only  ruing  above  the  surface 
of  the  ground,  but  also  affording  shelter  from  the  incle- 
mency of  the  weather.  But  this  limekiln  has  no  roof  (if 
indeed  a  limekiln  could  have  a  roof),  and  is  entirely  open 
to  the  sky. 
2.  Even  if  this  limekiln  is  a  building  in  the  popular 
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sensei  it  is  not  a  *' building'*  within  the  meaning  of  the     184S. 
words  "  other  building"  in  the  Reform  Act. 

The  Act  does  not  confer  the  franchise  upon  persons 
who  shall  occupy  ''  any  building/'  but  who  shall  occupy 
"  any  house,  warehouse,  counting-house,  shop,  or  other 
building.**  And  it  is  a  rule  generally  adopted  in  the  con- 
struction, not  only  of  statutes  (1),  but  also  of  wills  (^)  and 
other  instruments,  that  where  a  general  term  is  added  at 
the  close  of  an  enumeration  of  several  others  of  more 
limited  signification,  the  general  term  is  not  to  be  con- 
sidered as  used  in  its  most  comprehensive  sense,  but  as 
confined  to  things  ejusdem  generis  with  those  which  have 
been  particularly  mentioned.  According  to  this  rule  of 
construction,  therefore,  the  word  ^'  building,"  though  in 
itself  of  so  large  a  signification,  is  to  be  restricted  to  build- 
ings of  the  same  kind  with  those,  ''house,  warehouse, 
&c«"  which  are  previously  enumerated.  But  can  it  be 
said,  that  this  limekiln  is  a  building  of  the  same  kind  with 
any  of  those  before  specified  ?  [A  member  of  the  Com- 
mittee suggested,  that  it  might  be  considered  to  be  a 
*'  warehouse"  for  the  lime  which  was  kept  there  after  it 
was  made.]  That  would  be  rather  a  violent  stretch  upon 
the  signification  of  the  term  ''  warehouse,"  the  main  pur- 
pose of  a  limekiln  being  not  to  keep,  but  to  manufacture 
lime. 

That  some  restriction  must  be  put  upon  the  general  im- 
port of  the  word  **  building,"  that  all  buildings  cannot  be 
intended  to  be  included,  appears  also  from  this.  If  the 
intention  were  that  any  building  whatever  should  confer  a 
qualification,  what  need  to  specify  the  former  particular 
examples,  since  there  is  no  doubt  that  a  **  house,"  "  ware- 
house," **  counting-house,"  and  ''  shop,"  are  buildings,  if 
**  building"  is  used  in  its  unlimited  sense. 

(1)  See  Archbiihop  of  Canterbury*g  case,  2  Rep.  46  ;  Fletcher  v.  Lord  Sondes, 
3  Bing.  580. 

(2)  See  Hotham  w.  Sutton,  15  Ves.  326. 


490  ELECTION  CASES. 

1842.  It  is  not  for  the  Committee  to  travel  out  of  the  statute 
in  a  speculative  search  of  what  might  possibly  have  been 
the  intention  of  the  legislature  in  framing  this  enactment; 
the  legitimate  method  of  interpretation  is,  to  gather  the 
intention  from  the  provisions  of  the  statute  itself,  collec- 
tively considered,  or,  as  it  is  said,  from  within  the  four 
corners  of  the  parchment ;  and  then,  with  the  aid  of  the 
light  so  gained,  to  discover,  what  the  legislator  intended 
by  the  expressions  he  has  used  in  the  particular  clause  in 
question.  This  method  will  lead  us  to  the  inference,  that 
the  limekiln  is  not  such  a  building  as  was  here  intended. 

For,  if  we  take  a  comprehensive  view  of  the  intrinsic 
evidence  of  intention  afforded  by  the  statute  itself,  we 
shall  observe  this  principle  of  distinction  between  the 
franchise  in  counties  and  in  boroughs.  In  counties,  land 
is  made  the  subject-matter  of  the  qualification :  in  bo- 
roughs, land  alone,  of  whatever  value,  cannot  constitute  a 
qualification.  The  qualification  must  in  all  cases  be  in 
respect  of  some  building.  Land  occupied  with  the  build- 
ing may  be  joined  with  the  building,  to  make  up,  together 
with  it,  the  requisite  yearly  value  of  10/.  But  this  is  the 
utmost  extent  in  which  land  can  be  imported  into  the 
qualification.  The  inference  is,  that  the  legislature  did 
not  intend  land,  but  buildings,  to  be  the  principal  ground 
or  subject-matter  of  the  borough  qualification;  allowing, 
however,  land  in  certain  cases  to  be  ancillary  to  buildings, 
in  making  up  the  value  of  the  qualification.  If  therefore 
buildings,  and  not  land,  were  intended  to  be  principal, 
and  land  only  ancillary,  it  may  be  inferred  that  where  the 
buildings  are  subsidiary  only  to  the  use  for  which  the  land 
is  occupied,  they  are  not  such  buildings  as  are  contem- 
plated by  the  Act.  We  may  for  this  purpose  distinguish 
two  classes  of  buildings  as  connected  with  land :  first, 
buildings  to  which  land  is  ancillary,  as  the  garden,  yard, 
orchard,  or  paddock,  to  the  dwelling-house  ;  and  secondly, 
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those,  like  a  shed  or  stall-house  in  pasture  fields,  subsi*  184S. 
diary  to  the  purpose  for  which  the  land  is  used.  If  we 
admitted  the  latter  class  of  buildings  under  the  words 
*'  other  building'*  in  the  27th  section,  we  should  convert 
that  which  was  intended  to  be  the  principal  into  the 
subsidiary,  and  confound  the  peculiar  characteristics  of 
the  borough  and  county  qualifications,  which  can  be 
kept  distinct  only  by  construing  those  words  as  confined 
to  buildings  subservient  to  the  purposes  of  social  life  in 
towns,  and  as  excluding  buildings  of  a  purely  agricultural 
nature. 

The  limekiln  in  the  present  case  is  subsidiary  to  the  use 
made  of  the  land.  The  land  is  used  for  the  purpose  of 
procuring  lime,  whether  for  sale  or  manure  can  make  no 
difference.     In  either  case,  this  masonry,  or  sunken  wall, 

^  or  whatever  is  the  proper  description  of  that  which  is 

represented  to  you  as  a  building,  is  merely  subservient  to 
the  object  of  enjoying  the  profits  of  the  land.     The  land 

I  on  which  it  stands  is  agricultural  land;  the  voter  is  a  far- 

mer ;  it  is,  we  are  told  by  the  witnesses,  a  common  farm 
limekiln ;  it  is  altogether  of  an  agricultural  character.  [Mr. 
CardwelL — Lyme  may  be  considered  an  agricultural  bd* 
rough.  In  Charles  PowelTs  caseH),  whose  vote  was 
sustained,  there  was  no  other  building  but  a  cattle-shed 
on  the  land  for  which  he  was  registered.]  No  objection 
had  been  taken  on  that  ground  at  the  revision,  but  if  there 
had,  we  should  undoubtedly  have  taken  it  before  the 
Committee.  [Lord  Barringion. — Might  not  a  bone-mill 
be  considered  a  building  within  the  meaning  of  the 
clause  ?]  Even  if  it  might,  (which  however  we  are  not 
prepared  to  admit),  there  is  this  difference  between  that 
and  our  present  subject,  that  you  could  enjoy  the  land  as 
well  without  the  bone-mill,  and,  though  you  make  some- 
thing on  the  land  by  means  of  the  bone-mill,  it  is  not  ex- 

{\)  Ante,  p.  ASA. 
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1842.     pressly  employed,  like  this  limekiln,  for  making  use  of  the 
produce  of  the  land. 

It  is  clear,  as  already  observed,  that  the  franchise  in 
boroughs  was  not  intended  to  be  given  in  respect  of  land 
alone.  But  if  this  rude  and  unfashioned  piece  of  masonry, 
sunk  in  a  hollow  of  the  earth,  is  a  building  within  the 
S7th  section,  any  erection  whatever,  of  the  slightest  and 
most  insignificant  kind,  even  a  pump  or  a  mile-stone, 
might  equally  be  deemed  to  be  within  the  Act :  and  any 
piece  of  land  of  the  annual  value  of  10/.,  on  which  there 
might  happen  to  be  some  trivial  structure  of  the  most 
inconsiderable,  or  even  of  a  merely  nominal  value,  would 
be  sufficient  to  constitute  a  qualification.  And  the  result 
would  be,  that  nominally  a  building  and  land,  but  in 
reality  land  alone,  would  confer  the  frauchise  in  boroughs, 
contrary  to  the  evident  purpose  and  intention  of  the  Act. 

The  opinions,  as  far  as  they  have  been  expressed,  of 
writers  on  the  law  of  elections,  and  commentators  on  the 
Reform  Act,  accord  with  that  view  of  the  construction  of 
the  Act  which  we  propose  for  the  adoption  of  the  Com- 
mittee. Mr.  Rogers  merely  alludes  to  the  difierence  of 
opinion  which  the  words  "  other  building"  have  occasioned, 
and  the  difficulty  of  giving  anything  like  a  definition  of 
what  may  be  supposed  to  have  been  the  intention  of  the 
legislature  in  introducing  those  words.  To  this,  Mr. 
Elliott  (p.  140),  subjoins,  ^'  The  most  reasonable  construc- 
tion would  probably  be,  that  it  was  intended  to  apply  only 
to  buildings  ejusdem  generis  as  those  previously  enume- 
rated. Unless  this  limit  is  put  upon  the  words,  there 
appears  to  be  no  reason  why  it  should  not  be  extended  to 
the  least  possible  building  or  superstructure  erected  in  a 
field  or  garden,  which  together  with  the  land  will  make  up 
the  required  value."  Mr.  Stephens  (1)  says,  "  The  word 
'  building'  in  the  abstract  would  embrace  every  rude  and 

(1)  Law  of  Elections,  588. 
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unfashioned  erection ;  but  perhaps  a  ^building*  for  elec-  1842. 
toral  purposes  would  be  what  is  considered  such  in  the 
ordinary  acceptation  of  the  term — that  is,  an  edifice  of 
stone,  brick,  or  other  durable  materials,  capable  of  being 
entirely  inclosed,  so  as  to  be  impervious  to  the  ordinary 
inclemency  of  the  weather."  The  learned  author  then 
refers  to  some  observations  of  Mr.  Shepherd  (1),  who 
remarks,  '*  the  word  *  building'  is  of  the  widest  significa- 
tion, and  will  include  any  shed  of  the  meanest  construction ; 
and  under  the  strict  letter  of  the  Act,  a  field  of  the  annual 
value  of  10/.  with  such  a  shed  in  it,  would  confer  the  right; 
but  this  could  scarcely  have  been  the  intention  of  the 
legislature,  or  it  would  have  made  the  franchise  to  arise 
out  of  the  occupation  of  the  field  alone."  These  opinions 
accord  with  that  of  one  of  the  first  authorities  of  the  pre- 
sent day  on  the  law  of  elections,  and  given  by  him  in  a 
judicial  character  as  revising  barrister.  A  person  having 
claimed  to  be  registered  in  a  borough,  in  respect  of  a 
"  building  and  land,"  the  building  being  a  tooUhouse  in  a 
comer  of  a  garden,  worth  together  with  the  garden  more 
than  10/.  per  annum. ;  in  giving  judgment  on  this  claim  (2), 
Mr.  Serjt.  Manning  observed,  *^  Looking  at  the  words  of 
the  Act,  I  should  understand,  tbsit  in  speaking  of  a  house, 
warehouse,  counting-house,  shop,  or  other  building,  occu- 
pied either  separately  or  jointly  with  land,  being  either 
separately,  or  jointly  with  the  land,  of  the  annual  value  of 
10/.,  the  words  *  other  building*  were  used  as  designating 
proiieTtyejusdefngeneris^hwldixtgB  which  like  houses,  ware- 
houses, counting-houses,  and  shops,  possessed  a  distinct 
substantive  value  in  themselves,  either  to  the  amount  of  10/., 
or  to  some  less  amount,  to  be  brought  up  to  10/.  by  joining 
with  it  land  also  occupied  by  the  voter.  Here  the  tool- 
house  has  no  separate  value.    It  is  merely  ancillary  to  the 

(1)  Shepherd's  Law  of  ElectioDi,  60. 

(2)  Mtnning'i  Prooeedingi  in  Coarts  of  Revision,  154. 


494  ELECTION  CASES. 

1842.  enjoyment  of  the  garden ;  and  I  can  discover  no  substantial 
difference  between  the  garden  with  this  tool-house  in  it, 
and  a  garden  without  such  an  accommodation.**  Believing, 
however,  a  different  view  of  this  clause  to  have  been 
taken  by  others,  the  learned  revising  barrister  was  unwil- 
ling to  act  solely  upon  his  own  impression  in  expunging 
the  name,  and  therefore,  leaning  in  a  case  of  doubt  in 
favour  of  the  franchise,  retained  the  name  on  the  list 
And  it  will  be  seen  from  the  description  of  this  tool-house 
in  the  book  cited,  that  it  was  a  structure  raised  above  the 
ground,  closed  with  a  door,  and  covered  with  a  roof. 

Mr.  Talboi,  in  support  of  the  vote. — If  the  Committee 
should  hold  that  this  limekiln  is  not  a  building  within  the 
27th  clause  of  the  Reform  Act,  a  question  of  the  con- 
struction of  that  clause,  on  which  revising  barristers  have 
hitherto  been  tolerably  uniform  in  their  decisions,  would 
be  entirely  unsettled,  and  thrown  into  the  utmost  con- 
fusion. For  they  have  been  in  the  constant  practice  of 
registering  in  respect  of  buildings,  having  an  equal,  but 
not  in  any  respect  a  better  title  to  the  appellation,  than 
that  which  is  the  subject  of  the  present  discussion. 

It  appears  from  the  description  of  the  limekiln  given  by 
the  witnesses,  that  the#upper  ring  of  the  cone  is  sur- 
mounted with  a  stone  parapet  for  at  least  half  the  circum- 
ference; that  the  mouth,  or  aperture  of  the  kiln,  is 
surrounded  with  a  facing  of  brickwork ;  and  that  on  this 
side  there  is  a  considerable  height  of  stone  wall  rising 
above  the  place,  where  the  person  stands  who  works  the 
kiln;  though,  on  the  other  side,  the  stone  masonry  of  which 
the  kiln  is  formed,  may /est  against  and  be  concealed  by  the 
bed  of  the  cliff.  Are  there  not  here  traces  of  the  hand 
of  the  builder,  sufficient,  and  more  than  sufficient,  to  jus- 
tify us  in  applying  to  it  the  name  of  a  "  building,"  in  the 
sense  in  which  the  word  is  commonly  used  ?  In  its  ordi- 
nary signification,  the  word  building  is  applicable  to  any 
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Structure  of  durable  materials  put  together  by  human  1842. 
labour  or  skill.  And  if  it  be,  moreover^  a  source  of  profit, 
or  subject  of  value,  either  in  itself^  or  in  connexion  with 
the  land  on  which  it  stands,  it  may  also  be  a  building 
within  the  meaning  of  the  27th  section.  For  the  words  of 
a  statute  are  to.  be  construed  in  their  ordinary  signification, 
unless  such  signification  would  be  inconsistent  with  the 
general  purpose  of  the  Act :  quoties  in  verbis  nulla  am- 
biguitas,  ibi  nulla  expositio  contra  verba  fienda. 

The  limekiln  in  question  is  certainly  a  '*  building" 
within  this  acceptation  of  the  term.  It  is,  however,  insisted 
on  the  other  side,  that  to  complete  the  popular  notion  of 
a  building,  it  must  be  a  structure  raised  above  the  level  of 
the  ground.  Even  if  that  be  so,  it  has  already  been  shown 
from  the  evidence,  that,  on  one  side  at  least,  the  wall  of 
this  limekiln  is  actually  raised,  to  a  considerable  height 
above  the  spot  where  the  workman  places  himself.  But 
the  truth  is,  that  this  part  of  their  definition  would  totally 
exclude  much  property  of  a  very  valuable  description, 
that  is  universally  admitted  as  good  matter  of  qualification ; 
such  as  cellars  under  houses,  like  those  in  Mark  Lane, 
and  vaults  under  churches  or  chapels,  which  are  entirely 
separated  ofi^  from  the  superstructure  above  them. 

It  is  also  said  that  the  limekiln  cannot  properly  be 
called  a  building,  because  it  has  no  roof.  But  a  roof  is 
an  essential  part  of  a  building,  only  where  it  is  necessary 
for  the  purposes  to  which  the  building  is  applied,  and 
not  where,  from  the  nature  of  the  trade  carried  on  within 
it,  no  such  covering  is  required,  or,  in  the  present  case, 
is  even  possible.  A  glass-house,  for  instance,  the  form  of 
which  is  likewise  a  truncated  cone,  only  inverted,  and  set 
upon  its  base,  has  a  very  considerable  aperture  at  the 
top.  Not  to  mention,  that  such  a  limitation  of  the  mean- 
ing of  the  word  '' building,**  would  exclude  no  less  an 
edifice  than  the  Coliseum  itself. 

VOL.  I. — B.  A.  E.  C.  K  K 
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18i2.  Then  it  has  been  attempted  to  apply  to  the  words  of 
the  27th  section,  the  rule  of  interpretation,  by  which  a 
term  of  general  import,  following  an  enumeration  of 
several  particular  things,  is  restricted  to  things  ejusdem 
generis  with  those  which  are  particularly  enumerated. 
But  it  seems  that  this  rule,  as  far  as  it  is  applicable  to  the 
construction  of  statutes,  is  confined  to  penal  statutes  (1). 
And  even  as  applied  to  the  interpretation  of  wills,  its 
principle  has  been  considered  so  exceedingly  artificial,  that 
in  recent  cases  the  courts  have  anxiously  laid  hold  of  any 
expression  that  could  bear  them  out  in  shaping  an  excep- 
tion to  it  (2).  But  a  sufficient  reason  against  its  applica- 
tion to  the  present  subject,  seems  to  exist  in  the  difii- 
culty,  if  not  the  impossibility,  of  so  applying  it;  of  saying, 
what  is  a  building  of  the  same  kind  with  one  of  those 
specified,  that  is  not  comprehended  under  the  same  ap- 
pellation, and  thus  already  sufficiently  designated  without 
the  aid  of  the  general  words.  And  even  if  this  difficulty 
were  surmounted,  the  proposed  rule  of  construction  would 
prove  a  most  defective  index  of  the  intention,  as  there  are 
many  most  important  and  valuable  buildings,  e.  g.  a 
brewery,  a  mill,  a  factory,  &c.  which  undoubtedly  were 
not  meant  to  be  excluded,  but  which  could  hardly,  with- 
out great  violence  to  the  expressions,  be  referred  to  the 
same  kind  with  any  one  of  the  particular  buildings  that  are 
specified.  Mr.  Stephens  remarks (3),  that  "  in  some  of 
the  bills  that  have  been  proposed  to  amend  the  English 
Reform  Act,  it  is  recited,  that  '*  doubts  have  arisen  as  to 
the  meaning  of  the  words  *  or  other  building:'  be  it  there- 
fore enacted,  that  no  person  shall  be  entitled  to  vote  in 

(1)  See  Dwarris  on  Statutes,  737. 

(2)  See  Hotham  v.  Sutton,  15  Ves.  319;  Campbell  v.  Prtseott,  15  Ves. 
500;  Miehell  v.  Miehell,  5  Madd.  69;  Heai-ne  v.  Wigginton,  6  Madd.  119; 
Fleming  v.  Burrowt,  1  Russ.  276;  Arnold  v.  Arnold,  2  M.  &  K.  365. 

(3)  Law  of  Elections,  vol.  i.  p.  589,  note. 
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respect  of  the  occupation  of  any  premises,  unless  he  1843. 
shall  occupy  as  owner  or  tenant,  some  house,  warehouse, 
counting  house,  factory,  shop,  office,  mill,  malthouse,  gra- 
nary, distillery,  brewery,  or  farm  buildings."  It  may,  per- 
haps, be  observed,  that  the  word  *  farm  buildings'  would 
cause  a  variety  of  constructions."  Even  in  this  amended  ca- 
talogue, though  containing  thrice  as  many  sorts  of  buildings 
as  are  mentioned  in  the  Reform  Act,  there  are  obviously 
many  most  material  omissions;  and,  as  observed  by  Mr. 
Stephens,  some  of  tlie  terms  introduced  would  give  rise  to  a 
variety  of  constructions.  This  imperfection  and  uncertainty 
is  unavoidably  attendant  upon  an  attempt  (and  the  mode 
of  construction  proposed  on  the  other  side  is  in  effect  a 
similar  attempt)  to  define  the  limits  of  a  law  by  means  of 
an  enumeration  of  all  the  particular  cases  it  is  intended 
to  comprise.  And  the  framers  of  the  37th  section  of  the 
Reform  Act,  seem  most  wisely  to  have  obviated  this  in- 
convenience, by  the  method  there  pursued  of  enumerating 
some  few  of  the  most  common  subjects  of  qualification, 
and  then  adding  a  comprehensive  term  for  the  very  pur- 
pose, apparently,  of  preventing  the  qualification  from 
being  restricted  to  the  examples  specified. 

There  is  undoubtedly  this  distinction  between  the 
county  and  borough  franchise,  that  in  the  latter  a  build- 
ing of  some  sort  must  form  a  part  of  the  qualification. 
But  the  inference  drawn  on  the  other  side,  by  refining  on 
that  distinction,  is  by  no  means  tenable  as  a  general  pro- 
position. There  are  many  boroughs  that  are  principally 
agricultural,  for  instance,  Tiverton,  Great  Grimsby, 
Wareham,  in  which,  therefore,  the  greater  part  of  the 
buildings  are  of  an  agricultural  character.  The  distinc- 
tion taken  on  the  other  side  would  have  the  effect  nearly 
of  disfranchising  such  boroughs.  But  the  intention  of 
the  legislature  seems  to  have  been,  by  means  of  the  com- 

kk3 
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184S.  prehensive  term,  "building,"  to  include  such  agricultural 
occupations,  as  well  as  others.  Take  the  case  of  stables; 
one  used  by  an  innkeeper  in  the  town,  another  by  a 
farmer  for  his  agricultural  horses ;  will  it  be  said  that  the 
former  shall  give  a  qualification,  and  the  latter  not?  So 
of  a  limekiln;  in  one,  lime  is  manufactured  for  sale;  in 
another,  as  manure  for  farming;  is  the  former  to  be  put 
on  the  register,  and  the  latter  not?  A  similar  observation 
applies  to  agricultural  barns  occupied  with  land;  to 
steam  engines,  as  they  are  to  be  seen  in  Scotland,  used 
for  threshing  corn;  to  windmills  for  draining  land;  all 
these  are  buildings  ancillary  or  subsidiary  to  the  enjoy- 
ment of  the  land;  yet  being  within  the  boundaries  of  a 
borough,  will  it  be  denied  that  they  are  buildings  in  re- 
spect of  which  the  occupier  is  entitled  to  be  registered? 

The  authority  of  Mr.  Serjt.  Manning  on  a  subject  of 
this  kind,  is  entitled  to  the  greatest  deference;  and  the 
Committee  should  be  reminded,  that,  notwithstanding  the 
observations  extracted  from  his  jud^ent  in  the  case 
cited  on  the  other  side,  he  did  decide  that  so  inconsider- 
able a  building,  as  the  tool-house  there  described,  would 
confer  a  qualification,  together  with  the  land  on  which  it 
stood. 

Mr.  Rowe,  in  his  edition  of  the  Reform  Act  (p.  S2), 
remarks,  that  "  the  words  '  other  building*  were  inserted 
in  committee,  and  afford  a  facility  for  extending  the 
borough  franchise  considerably  in  the  cas6  of  landed 
proprietors.  Land  to  any  amount  held  alone  would  not 
give  a  vote  in  boroughs,  and  thus  detached  parts  of  farms 
without  any  house  on  them,  would  not  confer  the  fran- 
chise; but  as  there  are  probably  few  properties  of  that 
kind  without  some  sort  of  buildings  sheds,  or  others  an- 
nexed, this  alteration  may  be  the  means  of  letting  in  many 
votes  of  that  description,  which  would  otherwise  have 
been  excluded." 


LYME  REGIS.  499 

It  has  been  urged,  on  the  other  side,  that  if  the  word  184S. 
*' building'*  be  understood  in  this  unrestricted  sense,  a 
building  of  a  merely  nominal  value,  if  occupied  together 
with  land,  would  constitute  a  qualification.  But  the  case 
supposed  in  this  argument  is  one  that  would  be  a  fraud 
upon  the  provisions  of  the  Act;  the  possibility  of  its  oc- 
currence, therefore,  ought  not  be  taken  into  account  in 
deciding  upon  their  interpretation.  At  all  events  the  con- 
sideration of  it  is  inapplicable  to  the  present  case,  since 
the  limekiln  is  undeniably  of  a  positive  value  in  itself,  and 
the  value  of  this  land  would  be  estimated  with  reference 
to  the  profit  and  advantage  to  be  derived  from  burning 
lime  there.  The  limekiln  is  moreover  a  building  that 
would  be  rateable  to  the  relief  of  the  poor. 

The  Committee,  after  deliberation,  decided  that  the 
vote  was  good:  Ayes^ Jive f  Mr.  Thornely,  Mr.  Heneage, 
Mr.  B.Wood,  Mr.Cardwell,  Mr.Hawes:  Noes,  ^ti^o;  Vis- 
count Barrington,  Mr.  Round. 

When  the  Committee  met  on  the  17th  May  (pending  The  Com- 
the  discussion  of  Genge's  vote),  the  Committee,  after  de-  notenteruin 
liberation,  came  to  the  following  resolution :  '^  That  this  to a?ote tha^ 
Committee  will  not  allow  a  vote  to  be  questioned  upon  any  ^^^  ***^® 
objection  which  might  have  been  and  was  not  taken  before  wai  not 
the  revising  barrister."  And  the  parties  were  called  in  the  revising 
and  acquainted  therewith.  barriiier. 

GEORGE  SELLER'S  CASE.  ^^i^g! 

In  this  case,  the  vote  was  tendered  for  Mr.  Hussey,  in  qoailSetion 
respect  of  a  dwelling-house  in  George's  Court.  was  cor- 

scriMd  in 
the  list  of  voters,  as  originally  made  out  by  the  overseers,  but  by  the  printer's  mistake,  its  lo- 
cality was  misdescribed  in  the  printed  list,  fixed  on  the  church  door,  and  produced  before 
the  revising  barrister,  and  the  name  was  in  consequence  objected  to  and  expunged  at  the  re"' 
vision,  and  the  party  tendered  his  vote  at  the  election,  the  Committee  added  the  vote  to  the 
poll. 
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1843.  In  ^^^  original  list  of  voters^  made  out  and  signed  by 
the  overseer,  and  sent  by  him  to  the  printer,  George 
Seller's  name  was  inserted  in  respect  of  a  qualification, 
described  as  ''House,  George's  Court;"  but  in  the  printed 
copies  of  the  list,  by  an  error  of  the  press,  the  qualifica- 
tion was  described,  "  House,  Broad  Street."  The  mis- 
take arose  in  this  manner:  the  overseer,  for  the  purpose 
of  making  out  the  list,  had  taken  one  of  the  printed  lists 
of  the  previous  year,  and  erased  and  added  whatever  the 
changes  in  the  meantime  required :  and  in  that  previous 
list  there  had  been  a  ''  George  Seller,  house.  Broad  Street," 
as  well  as  *'  George  Seller,  house,  George's  Court ;"  and 
the  overseer  had  run  his  pen  through  the  qualification 
of  the  first,  and  the  name  of  the  second ;  but  the  printer 
erroneously  adopted  the  whole  of  the  first  entry,  and 
wholly  omitted  the  other.  At  the  revision,  an  objection 
was  taken  to  George  Seller,  as  not  having  any  such  qua* 
lification  in  Broad  Street,  and  the  barrister  decided  in 
favour  of  the  objection.  Upon  that,  the  overseer  applied 
to  the  revising  barrister,  to  amend  the  mistake  in  the  de- 
scription of  the  qualification,  and  produced  to  the  revising 
barrister  the  original  list  from  which  the  printed  copies 
were  made,  in  order  to  satisfy  him  that  it  was  a  mistake 
of  the  printer's,  and  explain  how  it  arose :  but  the  revising 
barrister  refused  to  amend  the  description,  and  expunged 
the  name. 

Seller  had  occupied  the  house  in  George's  Court 
(which  was  of  the  annual  value  of  10/.),  for  more  than 
twelve  months  before  the  3 1st  of  July,  1840,  and  was 
rated  for  that  house,  and  had  paid  the  rates,  during  that 
period.  His  name  was  on  the  register  of  1839  for 
"  House,  George's  Court." 

Mr.  Cockburn^  in  support  of  the  vote.— It  is  clear,  that 
this  voter  had  a  sufficient  qualification  in  George's  Court 
to  entitle  him  to  be  registered,  and  that  it  was  the  inten- 
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tion  of  the  overseer  that  he  should  be  registered  for  that  184S. 
qualification  :  for  his  name  and  qualification  appear  cor- 
rectly inserted  in  the  original  list  of  voters,  which  the 
overseer,  in  compliance  with  the  provisions  of  the  44th 
section  of  the  Reform  Act,  made  out  and  signed,  as  the 
preliminary  step  in  the  process  of  registration.  And  it 
has  been  explained  in  evidence,  how,  by  a  mistake  of  the 
printer,  the  locality  of  the  property  came  to  be  erro- 
neously described  in  the  printed  copies  made,  by  the 
direction  of  the  overseer,  from  his  own  original  list.  But 
it  is  this  original  list,  so  made  by  the  overseer,  and 
authenticated  by  his  signature,  which  is  alone  the  true 
and  proper  ''  List  of  Voters"  contemplated  by  the  Act  as 
the  basis  of  the  coming  registration ;  and  which,  when 
once  it  has  been  duly  made,  is  to  remain  in  force,  binding 
and  conclusive  on  all  parties,  and  which  no  one  has  any 
authority  to  alter,  till  it  comes  before  the  barrister  ap- 
pointed to  revise  it.  The  printed  lists  of  voters,  made  in 
pursuance  of  the  directions  of  the  Act,  are  mere  copies  of 
this  original  list,  multiplied  for  the  purpose  of  publication, 
and  are  entitled  to  consideration  only  as  far  as  they  are 
faithful  transcripts  of  the  original  list.  They  may  be  re- 
ferred to  for  the  sake  of  convenience,  but  being  no  more 
than  copies,  they  cannot  be  substituted  for  the  original 
list,  which  alone  can  be  regarded  as  conclusive.  This 
original ''  List  of  Voters"  is  that  which  the  overseer  ought 
to  have  submitted  to  the  barrister  for  revision ;  and  which 
the  barrister,  when  it  was  brought  before  him,  as  it 
appears  to  have  been,  ought  to  have  taken  as  the 
subject  of  revision,  and  not  one  of  the  printed  copies,  as 
he  did,  we  contend,  improperly.  A  person,  therefore, 
whose  qualification,  as  in  the  present  case,  has  been  cor- 
rectly inserted  in  the  original  list,  and  who  has  thus  ac- 
quired an  inchoate  right  to  the  enjoyment  of  the  franchise, 
ought  not  to  sufier,  because  an  incorrect  copy  of  the  list 


502  ELECTION  CASES. 

184S.     has  been  published,  in  which  his  qualification  is  inaccu- 
rately described,  and  this  inaccurate  copy  made  use  of 
in  the  business  of  revision.     But  it  will  perhaps  be  urged, 
that,  the  publication  of  the  printed  list  on  the  church-door 
being  intended  for  the  purpose  of  giving  it  general  noto- 
riety, it  would  be  productive  of  great  inconvenience,  if 
any  other  than  the  list  thus  published  were  admitted  to 
be  binding :  that  it  is  incumbent  on  the  voter  to  examine 
that  list,  and  if  his  name  or  qualification  be  there  omitted, 
he  ought  to  send  in  a  claim  to  be  inserted  in  the  register. 
The  publication  of  the  list,  however,  seems  to  have  been 
intended,  rather  for  the  purpose  of  affording  other  parties 
the  opportunity  of  making  objections,  than  of  apprizing 
the  voter  himself  of  the  insertion  or  omission  of  his  quali- 
fication.    Nor  is  the  list  thus  published  the  only  list,  or 
the  exclusive   source  of  information,  to  which  access  is 
provided.     By  the  44th  section,  the  overseers  are  to  keep 
true  copies  of  such  lists,  for  the  inspection  of  any  person 
who  may  apply.     If  any  discrepancy  should  appear  be- 
tween the  copy  on  the  church  door,  and  that  exhibited 
by  the  overseer,  which  should  be  considered  as  the  authen- 
tic document  ?    Would  not  the  preference  be  justly  given 
to  the  latter,  as  it  would  probably  be  either  the  origina 
list  itself,  or  at  any  rate  one  verified  by  a  comparison  witk 
the  original  list?     And  how  could  such  a  discrepancy  be 
cleared  up,  but  by  a  reference  to  the  original  list  ?     Nor 
is  there  any  thing  in  the  Act,  that  makes  it  obligatory  on 
the  voter  to  take  notice  of  these  printed  lists,  or  should 
render  him  liable  to  suffer  for  the  omission  to  do  so.     Nor 
will  the  Committee,  proceeding  upon  the  consideration  of 
some  supposed  or  possible  inconvenience,  go  beyond  the 
letter  as  well  as  contravene  the  spirit  of  the  Act,  and  impose 
on  the  voter  an  obligation  that  is  not  contemplated  by  the 
Act.     In  the  present  instance,  the  voter's  name  had  been 
upon  the  register  in  the  previous  years,  and  he  had  exer- 
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cised  the  franchise  in  respect  of  this  very  qualification ;     1842. 


and  had  no  reason  to  suppose  that  it  would  not  be  inserted 
in  the  same  manner  again :  he  cannot  therefore  be  charged 
with  any  want  of  due  and  proper  caution^  if  he  neglected 
to  examine  the  printed  list,  and  ascertain  the  fact  of  its 
insertion.  Neither  was  it  incumbent  upon  him,  under  the 
circumstances  of  the  case,  to  send  in  a  claim  to  be  inserted 
in  the  register  in  respect  of  the  qualification  which  had 
been  misstated  or  omitted  in  the  printed  list.  For,  by  the 
47th  section,  the  necessity  of  sending  in  a  claim  is  im- 
posed upon  the  person  "whose  name  shall  have  been 
omitted  in  any  such* list  of  voters  so  to  be  made  out  as 
herein-before  mentioned,"  that  is  to  say,  in  the  terms  of 
the  44th  section,  the  list  which  is  to  be  made  out  and 
signed  by  the  overseer,  and  of  which  copies  are  to  be 
printed.  But  here  this  person's  name,  as  well  as  qualifi- 
cation, is  correctly  inserted  in  the  original  list  so  made  out 
by  the  overseer,  and  he  is  not  driven  to  the  necessity  of 
making  a  claim,  because  an  erroneous  statement  of  the 
qualification  has  found  its  way  into  the  printed  copy. 

But  even  if  we  look  only  at  the  printed  list,  which  it 
appears  the  revising  barrister  took  as  the  subject  of  his 
revision,  and  consider  that  as  the  list  of  voters  to  which 
the  provisions  of  the  Act  are  to  be  understood  to  apply, 
this  person  is  in  a  situation  to  establish  his  right  to  have 
his  vote  placed  upon  the  poll.  In  order  to  assert  his  right, 
it  was  not  necessary  that  he  should  send  in  a  claim  to 
have  his  name  inserted  in  the  register.  For  a  claim  is 
necessary  only  where  the  voter's  name  has  been  omitted 
in  the  list  of  voters ;  and  it  is  not  necessary  where,  as  in 
the  present  case,  a  mistake  merely  has  been  made  in  the 
description  of  some  of  the  particulars  of  the  qualification  : 
such  a  mistake  the  revising  barrister  is  competent  to  cor- 
rect, under  the  power  given  him  by  the  50th  section  for 
that  purpose.     The  voter  did  not  seek  to  have  his  name 
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IM2.  inserted  for  a  different  qualification  from  that  for  which 
his  name  appeared  upon  the  list^  but  only  asked  that  the 
description  of  that  qualification  should  be  corrected  ac- 
corduig  to  the  true  state  of  the  case.  It  is  observed  by 
Mr.  Elliott  (l)i  that  ''in  cities  and  boroughs^  where  over- 
seers make  out  the  lists  without  communication  or  notice 
from  the  voters  themselves,  if  any  mistake  is  made  in  the 
name,  or  the  list  is  imperfect  in  any  of  the  particnlars  re- 
quired to  be  stated,  the  barrister  would  be  authorized  to 
correct  such  mistake,  or  supply  such  omission  at  the 
revision.  But  where  the  party  wishes  to  be  inserted  in 
the  register  of  voters  in  respect  of  a  different  qualification 
from  that  which  appears  in  the  overseer's  list,  it  has  been 
held  by  some  barristers,  that  such  a  person  is  bound  to 
send  in  a  notice  of  claim,  that  he  is  in  fact  totally  omitted 
from  the  list  in  respect  of  this  particular  qualification;  but 
it  may  be  doubtful  whether  those  persons  whose  names 
have  been  inserted  in  the  list,  are  not  entitled,  upon  suf- 
ficient proof,  to  have  the  particulars  of  their  qualification 
amended,  and  correctly  inserted  at  the  revision.  In  Richard 
^^gg*^  case(2)y  where  the  qualification  was  described 
in  the  list  as  '  a  house  and  land,'  the  qualification  con- 
sisting of  'a  barn,  stable,  outhouses,  and  1^0  acres  of 
land,'  an  objection  was  made  to  the  name  being  retained 
upon  the  list,  and  the  revising  barrister  struck  it  out,  re- 
fusing to  amend  the  description.  The  vote  was  tendered 
at  the  election,  and  unanimously  allowed  by  the  Committee.'' 
In  the  present  case  the  mistake  does  not  extend  to  the 
qualification  itself,  but  affects  only  the  local  description 
of  the  property  constituting  the  qualification,  and  is  no 
more  than  a  mere  clerical  error  in  making  the  transcript. 
For  the  purpose  of  explaining  and  correcting  this  mistake, 
the  original  list,  of  which  the  other  is  a  copy,  has  been 

(1)  Od  the  Qualifications  and  Registration  of  Electors,  308. 

(2)  PetenfieU,  F.  &  F.  262. 
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properly  referred  to,  being  produced  before  the  revising  184S. 
barrister,  and  an  application  made  to  him  to  amend  the 
faulty  description,  agreeably  to  the  insertion  in  the  ori- 
ginal list,  confirmed  by  proof  of  the  party's  actual  posses* 
sion  of  the  qualification  for  which  his  name  is  there 
inserted. 

As  this  correction  might  be  made  without  claim  on  the 
one  hand,  so  it  might  be  made  without  objection  being 
taken  on  the  other.  But  if  a  person's  name  he  found  in- 
serted in  the  list  on  the  church  door  for  a  qualification 
which,  as  there  described,  he  does  not  possess,  any  other 
person  whose  name  is  upon  the  list  is  entitled  to  object  to 
him  as  not  duly  qualified:  and  here  such  an  objection 
appears  to  have  been  taken  and  sustained.  When  the 
case,  however,  comes  before  the  revising  barrister,  the 
party  objected  to  has  a  right  to  fall  back  upon  the 
original  list  made  out  by  the  overseer,  and  to  take  his 
stand  upon  the  qualification  there  described.  The  over- 
seer, on  the  part  of  the  voter,  here  made  such  an  appeal 
to  the  original  list,  supported  by  proof  of  the  qualification 
there  described. 

So  that,  whether  the  argument  proceed  on  the  ground, 
1,  that  the  original  list  signed  by  the  overseer  ought  to 
have  been  produced  before  the  revising  barrister,  but,  a 
printed  copy  having  been  produced  instead  of  it,  the  voter 
ought  not  to  suffer  for  a  mistake  in  that  copy;  or,  2,  taking 
the  printed  list  as  that  upon  which  the  revising  barrister 
actually  adjudicated,  that  this  was  such  a  mistake  as  the 
revising  barrister  was  competent  to  correct,  and,  the  mis- 
take being  shown  by  production  of  the  original  list,  was 
bound  to  correct ;  or,  3,  that  upon  an  objection  taken  before 
the  revising  barrister  for  want  of  qualification,  proof  was 
given  of  the  qualification  for  which  the  name  was  inserted 
in  the  list  by  the  overseer,  which  proof  has  been  repeated 
before  the  Committee;    on  each  of  these  grounds  we 
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1842.     contend^  that  the  decision  of  the  revising  barrister  is 
wron^9  and  ought  to  be  reversed. 

Mr.  Kinglaie  against  the  vote. — You  are  called  upon 
to  reverse  the  decision  of  the  revising  barrister  for  ex- 
punging the  name  of  this  voter^  because,  it  is  contended 
on  the  other  side,  the  list  of  voters  used  by  him  at  the 
revision,  and  in  which  the  voter's  qualification  was  incor- 
rectly specified,  was  not  the  list  that  ought  to  have  been 
used ;  and  another  list  is  now  produced,  being,  it  is  alleged, 
the  original  list  made  out  and  signed  by  the  overseer,  in 
which  the  qualification  is  correctly  specified,  and  which  it 
is  insisted  the  revising  barrister  ought  to  have  followed 
as  the  true  and  authentic  list  of  voters.  But  this  list, 
which  is  now  produced,  has  never  been  received  in  prac- 
tice or  publicly  recognized  as  the  original  list :  it  has  re- 
mained in  the  hands  of  the  overseer  from  the  time  when 
it  was  made,  unknown  and  unseen,  and  is  now,  for  the 
first  time,  proposed  to  be  used  as  the  original  list.  For 
when  it  was  produced  by  the  overseer  before  the  revising 
barrister,  it  was  not  produced  as  the  list  to  be  revised, 
but  was  brought  forward  merely  for  the  purpose  of  fur- 
nishing evidence  in  this  particular  case  of  the  mistake 
that  is  said  to  have  occurred.  And  if  we  examine  it,  it 
appears  to  be  nothing  more  than  the  printed  list  of  the 
preceding  year,  altered  so  as  to  suit  the  changes  in  the 
constituency  that  had  happened  in  the  meantime  ;  it  is  in 
fact  a  mere  rough  draft  or  foul  copy,  full  of  erasures  and 
obUterations,  which  was  sent  to  the  printer  for  the  pur- 
pose of  obtaining  a  clean  transcript,  and  which  probably 
underwent  a  repeated  revision,  before  the  requisite  num- 
ber of  copies  were  finally  printed  off.  And  it  is  not  this 
alleged  original  list,  but  one  of  these  printed  lists,  that 
the  overseers  have  published  on  the  church  door,  and 
have  produced  before  the  revising  barrister  as  the  list  to 
be  revised  :  it  is  the  printed  list,  that  they  have  held  out 
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to  the  world  as  the  true  and  authentic  list,  and  have      184S. 
adopted  and  recognized  by  their  acts. 

If  there  is  to  be  a  list  of  voters  other  than  that  which  is 
published,  and  remaining  in  the  hands  of  the  overseer, 
the  whole  machinery  of  the  Reform  Act  would  be  ren- 
dered inert  and  useless.  For  the  published  copy  may 
differ  from  the  original  list  which  is  retained  by  the  over- 
seers; and  the  voter,  not  having  access  to  the  original 
list,  has  no  means  of  ascertaining  whether  the  one  tallies 
with  the  other,  and  whether  he  can  safely  proceed  on  the 
published  list.  And  if  he  goes  to  the  overseer  for  the 
purpose  of  inspecting  the  list,  he  would  only  be  presented 
with  another  copy  of  the  same  impression  as  that  fixed  on 
the  church  door.  Nor,  however  it  may  be  argued  on  the 
other  side,  could  he  claim  a  right  of  inspecting  the  original 
list ;  for  it  is  a  true  copy  only  that  the  overseer  is  required 
to  furnish  for  inspection.  It  is  hardly  necessary  to  ad- 
vert to  the  danger  of  allowing  the  overseer  to  produce  for 
the  purpose  of  revision  a  list  which  has  never  been  sub- 
mitted to  pubhc  inspection  and  examination.  If  a  per- 
son's name  has  been  omitted  in  the  printed  list,  but  is 
found  in  the  overseer's  list,  then,  according  to  the  views 
which  represent  the  latter  as  the  genuine  and  authoritative 
document,  the  name  ought  to  be  placed  upon  the  register 
without  the  opportunity,  which  it  was  the  principal  object 
of  this  part  of  the  act  to  afford,  of  objecting  to  the  voter, 
and  canvassing  his  title.  On  the  other  hand,  if  a  man 
finds  bis  name  and  qualification  correctly  inserted  in  the 
published  list,  is  he  to  be  told,  when  the  period  of  revision 
arrives,  that,  as  he  does  not  appear  in  the  other  secret 
list,  of  whose  contents  he  is  kept  in  ignorance,  his  name 
is,  on  the  authority  of  that  secret  list,  to  be  excluded 
from  the  register?  And  yet,  if  the  authority  of  this 
alleged  original  list  is  to  be  received  as  conclusive,  it  mus^ 
be  as  incontestable  for  what  it  omits,  as  for  what  it  con* 
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184S.  tains.  Indeed,  if  the  argument  be  allowed  to  prevail  to 
its  fall  extent,  that  this  list  signed  by  the  overseer  is  alone 
the  true  and  proper  list  which  ought  to  be  revised,  there 
has  in  this  case  been  no  such  true  and  proper  list  sub- 
mitted to  the  barrister  for  revision :  for  the  list  of  the 
overseer  was  only  exhibited  to  him  as  matter  of  evidence, 
for  the  purpose  of  correcting  the  printed  list  which  had 
been  already  produced  before  him.  It  would  conse- 
quently follow  that  there  has  been  no  revision ;  that  there 
is  no  register;  that  the  whole  matter  with  which  we  are 
affecting  to  deal,  is  a  mere  fiction  and  nonentity.  But 
the  opinion  of  the  revising  barrister  was  never  even  taken 
upon  the  question  which  was  the  proper  list,  nor  does  any 
doubt  appear  to  have  been  entertained  upon  the  subject. 
The  printed  list  was  submitted  to  him  as  the  Ibt  for  re- 
vision, accepted  by  him  as  such,  signed  by  him,  and  trans- 
mitted to  the  returning  ofiicer :  and  you  are  now  asked  to 
rip  up  the  whole  proceedings,  to  overturn  the  register,  to 
repudiate  the  list  which  has  been  adopted  and  acted  upon 
by  all  parties,  and  substitute  for  it  a  mere  memorandum 
copy,  preparatory  only  to  a  future  more  perfect  document. 
[Mr.  CardweU. — According  to  your  argument,  the  voter 
is  to  be  bound  by  the  list  which  is  eventually  produced 
before  the  barrister,  and  revised  by  him:  but  how  is  the 
voter  to  know  which  that  list  may  be?]  The  overseer  is  to 
produce  before  the  revising  barrister  a  list,  of  which  those 
published  are  true  copies.  By  publishing  printed  copies 
of  the  list,  he  adopts,  as  we  contend,  that  list  as  the  true 
list,  and  he  is  to  produce  the  same  list  before  the  revising 
barrister,  that  is  to  say,  one  of  those  printed  lists,  which, 
though  designated  in  our  language  by  the  ambiguous 
name  of  copf>«,have  all  the  character  of  duplicate  originals. 
If  then  the  printed  list  was  properly  taken  as  the  sub- 
ject of  revision,  we  further  contend  that  the  revising  bar- 
rister acted  rightly  in  refasing  to  amend  this  alleged  mis- 
take.    Under  the  power  given  him  by  the  50th  section  of 
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the  Reform  Act,  he  is  enabled  to  correct  mistakes  in  the  1843. 
Christian  name  of  the  voter,  or  the  description  of  the 
property;  such  mistakes  in  short  as  do  not  afiect  the  sub- 
stance of  the  qualification  ;  and  inaccuracies  of  description 
similar  to  the  misnomers  which  it  is  declared  by  the  79th 
section  shall  not  vitiate  the  lists.  But  an  error  like  the 
present  affects  the  very  substance  of  the  qualification :  for 
it  is  obvious  that  a  house  in  Broad  Street  must  be  a  totally 
distinct  qualification  from  a  house  in  George's  Court; 
and  such  a  mistake  cannot  be  corrected  by  the  revising 
barrister  under  the  50th  section.  Legg's  ca8e(\\  which 
has  been  cited,  is  opposed  to  two  decisions  of  this  Com- 
mittee, those  in  Ring's  case  (2)  and  James  Powell's 
case  (3),  where  it  was  contended  successfully  on  the  other 
side,  that  alterations  in  the  description  of  the  qualification, 
which  in  the  first  case  would  have  substituted  a  house  in 
Coombe  Street  for  a  house  in  Millgreen,  and  in  the  other 
would  have  changed  *'  house  and  garden"  into  ''  buildings 
and  land,"  were  not  alterations  that  could  be  made  by  the 
revising  barrister  under  his  power  of  correcting  mistakes, 
but  only  upon  a  regular  claim  sent  in  by  the  voter.  Here, 
as  the  voter  had  no  qualification  in  Broad  Street,  and 
upon  an  objection  taken  and  supported  in  the  revising 
barrister's  court,  did  not  prove  that  qualification,  it  be- 
came the  barrister's  duty  to  expunge  the  name.  On  the 
other  hand,  in  order  to  have  his  name  inserted  for  the 
house  in  George's  Court,  he  ought  to  have  claimed  in 
respect  of  that  property.  For,  although  his  name  was 
already  on  the  list  for  one  qualification,  he  could  not  call 
for  its  insertion  for  another  and  different  qualification 
without  a  claim,  as  "  his  name  had  been  omitted"  in  re- 
spect of  Che  particular  qualification  to  which  he  asserts 
his  right.  And  by  the  proviso  in  the  50th  section,  the 
revising  barrister  has  no  power  of  inserting  a  person's 

(1)  F.  &  F.  262.  (2)  Ante,  464.  (3)  Ant$,  472. 
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184S.  name  (which  must  be  understood  to  mean»  in  respect  of 
each  particular  qualification,)  without  a  regular  notice  of 
claim.  But  the  voter  having  neglected  to  give  such  no- 
tice of  claim,  cannot  now  call  upon  the  Committee  to  place 
his  name  upon  the  poll. 

After  the  arguments  on  both  sides  were  concluded,  Mr. 
Slade,  one  of  the  revising  barristers  for  Lyme  Regis  in 
the  year  1 840,  was  examined  at  the  desire  of  the  Com- 
mittee. Mr.  Slade  declined  to  make  any  protest  similar 
to  that  sometimes  made  by  revising  barristers  when  exa- 
mined before  an  Election  Committee.  The  overseer  had 
stated  that  Mr.  Slade,  and  Mr.  Bevan,  the  other  revising 
barrister,  occasionally  sat  together,  but  that  Mr.  Slade 
was  the  revising  barrister  to  whom  he  made  the  appli- 
cation to  rectify  the  mistake  in  the  description  of  Seller's 
qualification.  Mr.  Slade  stated  to  the  Committee  that  the 
witness  was  in  error  as  to  this ;  Seller's  case  having  been 
taken  before  Mr.  Bevan  alone. 

Mr.  Bevan,  being  then  examined,  stated,  on  reference 
to  his  notes,  that  the  case  of  George  Seller  came  before 
him  on  an  objection,  and  the  name  was  expunged,  and  that 
his  impression  was  that  Seller  did  not  appear  in  defence 
of  his  qualification,  and  that  therefore  he  expunged  the 
name ;  but  that  he  had  no  recollection  of  the  overseers' 
original  list  having  been  produced,  or  of  any  application 
having  been  made  to  him  to  rectify  a  mistake  in  the  list 
relative  to  Seller. 

Mr.  Gumey  observed,  tliat  a  doubt  had  never  been 
suggested  before  respecting  the  fact  of  the  application, 
which  had  been  assumed  on  both  sides ;  but  that,  if  the 
Committee  had  any  doubt  about  it,  he  would  apply  to  give 
further  evidence  on  the  point. 

The  Chairman  did  not  think  the  fact  was  one  which 
the  Committee  could  now  call  in  question. 
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The  Committee,  after  deliberation,  decided  that  the  vote     1842. 
should  be  placed  on  the  poll  for  Mr.  Hussey. 

At  the  commencement  of  this  case,  Mr.  Cockburn^  Where  a 

having  called  the  overseer  who  made  out  the  list  of  whose  name 

voters,  was  proceeding  to  examine  him  respecting  the  cir-  ^il^Q^^^'^ 

cumstances  under  which  the  mistake  in  the  printed  iist  register,  ten- 
dered his 
arose.  vote  at  the 

Mr.  Austin  and  Mr.  Kinglake  objected,  that  this  evi-  cSt^* 
dence  could  not  be  entered  into  till  it  was  shown,  first  of  proceeded 

with  the 

all,  what  was  the  ground  on  which  the  revising  barrister  oonsidera- 
decided :  as,  under  the  59th  and  60th  sections  of  the  case  upon 
Reform  Act,  it  was  neces9ary  to  show  that  the  name  of  fJ!^^;Q^^^^ 
the  person  tendering  his  vote  was  omitted  in  consequence  barrister's 

,  ,  decisioo  6n 

of  a  decision  of  the  revising  barrister,  and  without  such  an  appHca- 
preliminary  proof,  the  appellate  jurisdiction  of  the  Com-  |^  ^m\^' 
mittee  could  not  arise:  and  this  Committee  have  already  ^^^^^Q^he 

''    description 

resolved,  that  they  will  not  entertain  any  objection  to  a  of  the  par- 
vote  that  might  have  been  taken,  and  was  not  taken,  ijHr^tioTia 
before  the  revising  barrister  (1).  iS^rvTIiit, 

Mr.  Cockbum. — Upon  the  evidence  proposed  to  be  a^^  without 
adduced,  we  contend  that  the  barrister  was  bound,  under  decision  on 
the  provisions  of  the  fiOth  section  of  the  Reform  Act,  to  objlciTon' 
amend  the  description  of  Seller's  qualification.    We  have 
nothing  to  do  with  any  objection  that  may  have  been  taken 
to  him  before  the  revising  barrister,  because  we  do  not 
say  that  he  decided  wrongly  upon  an  objection,  but  did 
not  correct  the  mistake,  as  he  ought  to  have  done,  and  as 
he  might  have  done  without  an  objection  having  been 
taken. 

The  room  was  then  cleared,  and  the  Committee  deli- 
berated. Upon  the  re-admission  of  the  parties,  the  over- 
seer was  recalled  by  the  Committee,  and  in  answer  to 
questions  put  by  the  Chairman,  he  stated,  that,  at  the 

(I)  AnU,  499. 
VOL.  I. — B.  A.  E.  C.  L  L 
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1842.  registration  he  made  an  application  to  the  reyising  bar- 
rister to  amend  the  mistake  of  the  printer  in  this  case,  and 
that  the  barrister  decided  against  the  application. 

The  Committee  then  announced  their  determination  to 
be,  that  the  examination  might  proceed. 


Af-yw.        ABRAHAM  AGLAND'S  CASE. 

24  and  25. 

Quitrt:  This  votc  wss  objectcd  to  by  the  petitioners  on  the 

loani  of       ground,  that  the  voter  was  bribed  to  vote  for  the  sitting 
."r«-   n.ember(l). 

advaDced  u»      In  support  of  the  objection  it  was  proved  by  one  Hoare, 
clau  of        that  on  the  Saturday  before  the  election,  which  was  on  Mon- 
the^pur^  day  the  28th  June,  the  voter  said  to  him, ''  that  the  ones  that 
®^ i°ri  a"^"*  would  pay  his  debts  he  would  vote  for;"  and  that  afterwards 
loflueoc^,     on  the  same  day  the  voter  told  hm  that  ''he  had  got  tt  all 
bribeiy.       settled  then, — that  he  was  going  to  vote  for  Mr.  Pinney, — 
that  he  had  pledged  himself  at  Mr.  Hillman's  office  to  do 
so.**    It  was  also  proved  by  one  Cleale,  that  early  on  the 
same  Saturday,  the  voter,  Cleale,  and  other  persons  were 
at  the   George  public-house,  when   in  the  voter's  pre- 
sence bills  due  from  him  to  Tytherleigh  of  Axminster 
and  Tucker  of  Bridport  were  mentioned,  and  that  some 
one  present  said  **  that  any  one  who  would  settle  those 
bills  could  have  the  voter.''     The  voter  was  then  called 
out  of  the  house,  and  shortly  afterwards  Cleale  saw  him 
coming  out  of  Mr.  Hillman's  office,  when  he  said  that  ^'  he 
had  waited  for  Mr.  De  Horcey  till  ten  o'clock,  and  he  was 
not  come;  and  that  he  had  been  to  Mr.  Hillman's  office 
and  pledged  his  vote  for  Mr.  Pinney."     Cleale  then  asked 

(I)  The  fonn  of  the  objection  was  w  follows  :  *'  Thai  the  said  voter  asked 
for,  received,  or  took  mooey,  or  other  reward,  or  promises  of  money,  or  reward, 
by  way  of  gift,  loan,  or  other  device,  or  agreed,  or  contracted  for.  or  asked,  and 
offered  to  agree,  or  contract  for,  money,  gift,oflSoe,  employ mentt  or  other  reward, 
to  give  hii  vote  at  such  election  for  the  said  William  Pinney ;  or  to  refuse,  or 
forbear  to  give  his  vote  for  the  said  Thomas  H assay,  at  the  said  election." 
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him  to  go  with  him  to  the  Harp  public- housCi  which  184^, 
he  did|  and  when  there  Cleale  asked  him  **  whether  he 
had  settled  those  little  bills?"  meaning  Tytherleigh's  and 
Tucker's  bills.  The  voter  answered  this  question  by 
putting  his  finger  on  the  table»  drawinsf  it  across  the 
edge,  and  saying,  **  that  is  all  wiped  off,  that  is  all  right." 
Tytherleigh  proved  that  the  voter  owed  him  6/.  I5s.  lid. 
which  had  been  standing  for  some  time ;  that  he  had  fre- 
quently applied  to  the  voter  for  it;  and  that  on  the  7th  of 
July  he  received  a  letter  from  Hiliman  to  the  effect  that 
by  the  voter's  desire  he  inclosed  him  (Tytherleigh)  a 
cheque  for  6/.  ISs.  lid.  The  cheque  was  drawn  by  Hill- 
man  upon  and  duly  paid  by  the  Bridport  Branch  Bank  at 
Lyme,  where  Hiliman  banked. 

In  support  of  the  vote,  it  was  proved  by  Mr.  Hiliman, 
that  in  the  middle  of  December,  1840,  on  the  application 
of  the  voter,  against  whom  an  action  had  been  begun  by 
Tucker,  to  pay  a  debt  due  from  the  voter,  witness 
arranged  such  action  for  the  voter  with  Tucker's  attor- 
ney ;  that  witness  advanced  the  money  to  make  the  pay- 
ment, and  took  from  the  voter  abQl  of  sale  of  his  furniture, 
&c.,  which  witness  still  held  as  a  security.  That  about 
the  4th  or  6th  of  July  last  the  voter's  wife  applied  to  wit- 
ness in  consequence  of  a  letter  the  voter  had  received 
from  Tytherleigh  dated  3rd  July,  to  the  effect  that  the 
amount  of  the  bill  inclosed,  6L  I5s.  I  Id.,  must  be  settled 
on  the  following  Tuesday,  (July  ()th),  without  further 
delay.  That  until  the  letter  was  brought  to  witness  by 
the  voter's  wife,  he  never  heard  of  the  voter  being  in- 
debted to  Tytherleigh.  That  on  the  morning  of  the 
Saturday  before  the  election  sudden  manifestations  of  a 
contest  left  witness  but  little  time  to  prepare  for  the  elec- 
tion ;  and  not  being  able  to  call  on  the  voters,  he  sent 
for  several  of  them,  amongst  others  for  the  voter.  That 
upon  the  voter  coming  to  his  office,  witness  asked  him  to 

L  l2 
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1842.  vote  for  the  sitting  member,  which  the  voter  promised  to 
do  without  any  hesitation.  That  nothing  whatever  passed 
between  witness  and  the  voter  respecting  any  debts  due 
from  the  voter  to  anybody,  or  about  any  securities  for  any 
such  debts;  and  certainly  not  as  to  Tucker's  debt;  nor  as 
to  Tytherleigh's  debt,  witness  then  having  no  knowledge 
of  it.* 

On  being  cross-examined,  Mr.  Hillman  stated,  that  he 
had  no  recollection  of  having  acted  as  solicitor  for  the 
voter,  except  in  the  case  of  Tucker's  debt ;  that  he  and 
his  partner  had  made  pecuniary  advances  to  the  voter 
before  that  event,  upon  promissory  notes,  one  of  10/.  in 
1837,  and  another  of  the  same  amount  a  year  afterwards  ; 
and  that  those  sums  were  not  repaid  by  the  voter.  That 
those  sums  were  advanced  out  of  the  partnership  monies ; 
and  that  one  or  both  of  them  had  been  repaid  by  Mr. 
Pinney,  sen.  That  in  making  the  advance  to  settle 
Tucker's  debt,  nothing  passed  as  to  the  voter's  connection 
with  the  liberal  party,  but  witness  knew  him  to  be  a 
liberal.  That  witness  made  the  advance  to  pay  Tucker 
reluctantly;  but  that  to  pay  Tytherleigh  he  had  made  it 
cheerfully,  because  he  thought  that  Tytherleigh's  appli- 
cation immediately  after  the  election,  was  to  oppress  a 
poor  man  for  having  voted  for  the  sitting  member.  That 
Mr.  Pinney,  sen.,  the  father  of  the  sitting  member,  had 
a  seat  at  Lyme  Regis,  and  was  frequently  there,  and  that 
he  had  large  property  within  a  few  miles  of  the  borough. 
That  the  sitting  member  lives  with  his  father  for  the  most 
part  at  Lyme.  That  witness  acted  as  solicitor  and  agent 
for  Mr.  Pinney,  sen.,  from  18S3.  That  he  had  acted  as 
agent  in  the  registration  courts.  That  since  that  time 
witness  had  advanced  out  of  his  own  or  the  partnership 
funds  from  fifty  to  sixty  small  loans  to  voters  of  the 
poorer  class  in  the  borough,  and  in  a  few  instances  to  per- 
sons not  voters.     That  where  any  person  was  in  distress. 


LYME  REGIS.  515 

and  there  was  a  particular  reason  for  assisting  him,  an  1843. 
advance  was  made;  but  the  particular  circumstance  of 
his  having  a  vote  was  not  a  sufficient  reason.  That  the 
witness  had  no  authority  from  Mr.  Pinney,  sen.,  to  make 
these  loans ;  but  that  if  there  appeared  to  be  little  pro- 
bability of  their  being  repaid,  they  were  charged  to  him, 
and  had  been  paid  by  him.  That  the  securities  taken 
for  these  advances  were  mortgages,  bills  of  sale,  or  pro- 
missory notes,  but  chiefly  of  the  latter  description.  That 
in  some  few  instances  the  parties  paid  interest.  That  in 
a  few  cases  voters  had  repaid  the  loans,  but  that  the 
greater  number  of  them  were  still  owing.  That  some  had 
been  called  in,  not  however  immediately  after  an  election, 
but  at  all  times.  That  loans  might  have  been  made  in 
many  instances  where  the  witness  thought  they  would 
not  be  repaid,  and  in  the  voter's  case  there  was  a  doubt ; 
but  all  the  loans  were  made  with  the  intention  that 
they  should  be  repaid.  That  none  of  these  advances 
were  made  upon  any  contract  for  votes:  votes  were  never 
talked  about,  or  thought  of,  by  witness ;  and  at  an  election 
there  was  no  special  applications  to  the  voters  who  had 
loans  to  vote,  they  being  canvassed  like  other  voters. 
There  were  many  who  voted  against  the  sitting  member, 
whom  witness  had  relieved.  In  a  few  cases  witness  had 
sued  for  the  repayment  of  a  loan  ;  one  was  in  the  case  of 
Westcott,  but  not  in  consequence  of  any  election  dispute. 
Witness  had  also  sued  Hoare,  but  not  for  voting  for  Mr. 
Hussey ;  that  action  was  brought  in  the  September  after 
the  election. 

Mr.  Austin  in  support  of  the  vote. — The  case  presented 
to  the  Committee  by  the  witnesses  of  the  petitioner,  is 
that  the  voter  was  bribed  by  the  payment  by  Hillman  of 
Tucker's  and  Tytherleigh's  debts ;  the  answer  to  which 
is  complete.  Tucker's  debt  was  settled  by  money  ad- 
vanced six  months   before   the  election,  and   for  which 
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]84£.  security  was  given  at  the  time,  and  which  security  is  still 
subsisting ;  Tytherleigh's  debt  was  not  known  of  by  Hill- 
man  till  after  the  election ;  and  the  payment  of  it  there- 
fore, under  those  circumstances,  could  not  by  possibility 
be  to  bribe  the  voter  to  vote  for  the  sitting  member.  And 
Hillman  distinctly  states,  that  nothing  more  passed  be- 
tween him  and  the  voter  on  the  Saturday,  when,  according 
to  the  petitioner's  case,  he  must  have  been  bribed,  than  a 
simple  request  on  Hillman's  part  of  the  vote  for  Mr. 
Pinney,  and  a  promise  on  the  part  of  the  voter  accord- 
ingly. 
Argument,  But  it  was  attempted  by  the  cross-examination  of  Hill- 
of  money  to  ™^"  ^^  show,  that  the  votcr  was  corrupted  by  loans  made 
an  elector  is  iQ^g  previously  to  the  election,  including  perhaps  the  ad- 
unless  it  is'  vance  to  pay  Tucker ;  and  that  his  vote  at  the  last  election 
"coDtrwt^  was  the  condition  on  which  they  were  made.  That  such 
for  his  vote,  ^^g  ^\^q  object  of  these  loans  is  positively  denied  by  Hill- 
man;  and  it  is  also  contradicted  by  the  witnesses  called  by 
the  petitioner,  who  prove  that  the  voter  had  a  vote  to  dis- 
pose of  as  late  as  the  Saturday  before  the  election.  But 
although  it  be  assumed  that  the  voter's  mind  was  influ- 
enced^ and  his  vote  biassed  by  these  loans,  that,  unaccom- 
panied by  a  contract  for  his  vote,  does  not  amount  to 
bribery.  It  is  not  denied  that  by  possibility  Mr.  Pinney, 
sen.  residing  in  this  borough,  may  have  had  a  strong 
desire,  for  a  political  end,  to  create  an  interest  on  the 
part  of  the  electors  and  other  inhabitants  in  favour  of 
his  family.  These  loans  may  have  been  made  to  con- 
ciliate ;  and  Mr.  Pinney,  sen.,  may  have  had  hopes  that 
the  gratitude  of  voters  might  indirectly  influence  their 
votes.  But  that  would  not  constitute  bribery ;  for  a  con- 
tract respecting  the  vote  is  necessary  to  bribery.  This 
principle  the  legislature,  and  also  election  committees, 
have  always  proceeded  upon.     Lord  Glenbervie's  defi- 
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nition  of  bribery  (1),  derived  from  his  experience  in  par-  1842. 
liamentary  law,  expressly  declares  bribery  to  be  a  corrupt 
"  contract"  by  a  person  bound  by  law  to  do  an  act  without 
any  view  to  his  private  emolument,  to  act  in  the  manner 
ano(her  person  shall  prescribe,  for  some  lucrative  consi- 
deration. And  there  is  no  material  difference  between 
this  definition  of  bribery,  and  that  in  the  bribery  Act (2). 
That  Act  imposes  a  penalty  of  500/.  upon  any  voter  who 
shall  ask  for,  or  agree  or  contract  for  money  or  other 
valuable  consideration  to  give,  or  forbear  to  give,  his  vote 
at  an  election.  The  parliamentary  and  statute  definitions 
are  the  same  in  substance ;  each  makes  a  contract  requisite 
to  the  offence.  Whatever,  therefore,  may  have  been  the 
effects  of  these  loans  upon  the  sentiments  of  the  voters 
towards  Mr.  Pinney  or  any  member  of  his  family,  inasmuch 
as  no  contract  or  agreement  was  made  respecting  their 
votes,  the  pecuniary  advances  did  not  constitute  bribery. 
And  that  no  such  contract  was  made  is  shown  by  Hill* 
man  8  testimony. 

The  Committee  must  reflect  on  the  position  of  the  Argument, 
constituency  in  this  borough  before  they  declare  such  ternofYd- 
loans  to  be  bribery  within  the  meaning  of  the  statute.    It  J^^^^^f 
appears  that  there  are  only  two  hundred  and  eighty  voters,  money  to 
Every  voter  consequently  is   surrounded   by  influences  class  of 
operating  on  his  mind,  and  affecting  the  disposition  of  his  pul^j^seoV^ 
vote.    As  an  instance,  the  witness  Hoare  told  the  Com-  conciliating 

them,  there 

mittee  that  he  voted  for  the  Conservatives  because  '^  bis  being  do 
work  lay  that  way."     But  a  voter  voting  under  the  exer-  ^oucMng 
cise  of  such  an  influence  is  not  guilty  of  bribery,  nor  are  Jj^^^j^^Jf*' 
the  persons  from  whom  the  influence  moves.     Otherwise  beiy. 
it  would  be  impossible  to  distinguish  bribery  from  what  is 
called  the  legitimate  influence  of  property.     An  elector 
who  endeavours  in  voting  not  to  displease  a  majority  of 
his  customers  exercises  no  liberum  arbitrium  ,*  yet  his  vote 

(I)  2  Doug.  400.  (2)  2  Geo.  II.  c.  24. 
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184S.  could  not  be  impeached.  The  influence  of  similar  mo- 
tive is  universal.  It  is  a  daily  occurrence  that  a  candidate 
or  member,  in  order  to  conciliate,  or  obtain  influence  over 
the  minds  of  voters,  subscribes  to  the  public  amusements 
of  a  borough ;  or  he  contributes  to  the  funds  for  distri- 
buting soup  and  coals,  or  for  some  other  charitable  pur- 
pose, for  the  same  object.  But  this  is  not  bribery ;  for 
there  is  no  contract,  or  dealing,  for  votes.  In  the  present 
case  there  is  nothing  illegal  in  the  course  adopted  by  Mr. 
Pinney,  sen.,  for  creating  an  influence  in  the  borough, 
even  assuming  that  to  have  been  the  object  of  the  loana 
in  question.  He  has  sought  to  conciliate  the  voters,  to 
engage  their  good  will,  to  excite  a  feeling  of  gratitude  in 
their  minds,  favourable  for  political  ends  perhaps ;  but  it 
is  quite  manifest  from  the  evidence,  that  there  was  no 
traflScking  for  votes ;  and  that  these  loans,  taken  in  their 
most  unfavourable  light,  are  only  one  exercise  of  what  is 
recognisBed  as  legal,  the  legitimate  influence  of  property. 

Mr.  Cackburn  against  the  vote.  —  The  payment  of 
Tytherleigh*s  debt  by  Hillman  was  the  circumstance  ori- 
ginally relied  on  by  the  petitioner  as  an  act  of  bribery, 
and  the  settlement  of  Tucker's  debt  has  been  imported 
into  the  case  by  the  other  side.  It  is  still  contended  that 
the  payment  of  Tytherleigh's  debt  was  the  consideration 
for  the  vote,  notwithstanding  Hillman's  account  of  the 
transaction.  [The  learned  counsel  then  proceeded  to 
argue  upon  the  evidence  bearing  on  this  point;  contend- 
ing  that  the  Committee  must  come  to  the  conclusion  that 
the  voter  had  a  vote  to  dispose  of  on  the  Saturday  morn- 
ing preceding  the  election,  and  that  he  gave  it  to  the  sit- 
ting member  in  consideration  of  Hillman's  undertaking  on 
that  morning  to  pay  Tytherleigh's  debt.] 
Argumeut  ^"'  ^^^  I^TXOT  loans  to  the  voter  must  be  taken  into  ac- 
thai  a  COD-    count.     It  is  asserted,  on  the  other  side,  that  inasmuch  as 

tract  re- 
specting the  vote  is  oot  necessary  to  constitute  bribery. 
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these  loans  were  not  made  upon  a  contract  for  the  vote,  1842. 
the  vote  was  not  to  be  the  price  of  them,  and  consequently 
that  there  was  no  bribery.  But  a  contract  is  not  so  es- 
sentially necessary  to  bribery  as  is  represented.  It  is 
next  to  absurd  to  talk  of  a  contract  where  there  could  be 
no  binding  force  annexed  to  it,  which  would  be  the  case 
with  a  contract  for  the  sale  of  a  vote.  There  cannot  be  a 
legal  contract  where  the  subject  of  the  contract  is  in  itself 
illegal.  Moreover^  the  definition  given  in  the  statute, 
which  has  been  quoted,  does  not  make  a  contract  essen- 
tial. The  words  of  the  statute  are^  ''if  any  person  having 
or  claiming  to  have  a  right  to  vote  shall  ask,  receive  or 
take  any  money  or  other  reward  by  way  of  gift,  loan,  or 
other  device  or  contract  for  any  money,  gift,  office,  em- 
ployment, or  other  reward  whatsoever^  to  give  or  forbear 
to  give  his  vote,  &c."  The  statute  consequently  contem- 
plates two  cases,  the  one  where  there  is  an  agreement, 
the  other  where  there  is  none,  like  the  present  case.  It 
is  clear  that  any  understanding  is  sufficient  without  any 
contract.  In  the  Sudbury  case (l)  the  voters  were  directed 
to  a  certain  spot,  where  money  was  dropped  into  their 
hands  by  a  person  concealed  from  their  view.  There  then 
could  be  no  contract  or  agreement,  and  yet  that  elec- 
tion was  set  aside  for  bribery,  though  no  promise  to  vote 
or  promise  to  give  a  consideration  for  the  vote  was 
proved.  Leaving  money  on  a  table  to  be  discovered  by 
the  voter,  and  the  various  other  devices  that  Committees 
have  declared  are  bribery,  are  all  cases  of  bribery  with- 
out any  contract  or  agreement  respecting  the  vote.  Any 
the  slightest  understanding  between  the  parties  is  suffi- 
cient. Is  it  to  be  for  a  moment  supposed  that  Hillman 
was  so  unskilful  an  agent  as  to  bargain  for  the  vote  when 
he  was  advancing  one  of  these  loans  to  a  needy  voter'if 
But  on  the  other  hand,  can  it  be  imagined  by  any  reason- 

(1)  AnU,p,  237. 
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1842.     able  being,  that  the  object  of  the  lender  was  not  as 

clear  to  the  voter  as  if  it  had  been  expressed  in  the 

plainest  language  to  him,  and  that  the  voter's  assent  to 

the  terms  of  the  loan  was  not  equally  well  understood? 

Argameot,        The  condition  of  the  constituency  has  been  pressed  on 

system  of      ^he  consideration  of  the  Committee;  and  it  is  necessary 

]Mns°or°^    that  they  should  consider  it.     The  other  side  admit  that 

mooeytothe  a  corrupt  influence  is  exercised  over  these  voters,  but 

poorer  c]au  .  i     t         /r»  ^    i  i     .     •         i 

of  voters,  is  attempt  to  avoid  the  ettecfot  that  admission  by  avernng 
aroounitng  ^^*'  Corrupt  influences  exist  every  where.  The  instances 
to  brii)ery.  ijjey  cite  are  notorious;  but  they  do  not  affect  the  present 
Geo.  2,  c.  case.  The  Committee  is  to  deal  with  the  law  as  they  find 
it;  and  although  the  examples  mentioned  may  be  beyond 
the  reach  of  the  statute,  the  present  case  is  not.  It  has 
been  shown  that  the  statute  is  not  confined  to  bribery, 
the  subject  of  a  contract;  but  it  also  in  words  extends  to 
any  device  by  which  a  voter  shall  obtain  money,  &c.  for 
his  vote.  It  is  impossible  to  consider  these  advances  to 
sixty  or  seventy  voters,  nearly  a  fourth  of  the  constitu- 
ency, in  any  other  light  than  as  a  device  to  obtain  their 
votes  for  a  corrupt  consideration.  It  is  proved  that  there 
was  no  great  difiiculty  on  the  part  of  voters  obtaining 
loans  from  Mr.  Pinney,  sen. ;  the  voter  himself  had  four 
within  four  years,  one  of  which  was  made  after  the  elec- 
tion. It  is  clear  that  the  system  was  to  continue,  and 
that  a  perpetual  temptation  was  intended  to  be  held  up 
to  the  poorer  class  of  voters.  The  meaning  of  that  device 
is  obvious,  from  the  fact  that  nearly  all  the  electors  who 
had  received  loans  voted  for  the  sitting  member.  If 
transactions  of  this  description  are  to  be  regarded  as  an 
exercise  of  the  legitimate  influence  of  property,  every 
borough  constituency  in  the  kingdom  will  be  subjected  to 
the  same  corruption.  If  the  dependent  voters  did  not 
vote  according  to  the  wishes  of  Mr.  Pinney,  sen.,  what 
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was  the  consequence?  It  is  in  evidence  that  one  of  1842. 
them^  Hoare^  who  voted  for  the  adverse  candidate  at  the 
election,  was  sued  immediately  afterwards.  Can  there  be 
any  doubt  why  he  was  sued?  Without  the  vote,  or 
the.  power  of  calling  in  the  loan,  of  what  advantage  to  Mr. 
Pinney,  sen.  would  the  advances  have  been  ?  It  cannot, 
therefore,  be  said  that  the  money  was  not  advanced  with 
respect  to  the  vote.  The  true  meaning  of  the  bribery 
oath  was  to  reach  and  prevent  all  kinds  of  indirect  bribery 
of  this  kind.  How  could  the  voter  at  the  poll  swear,  as 
required  by  the  statute,  *'  that  he  had  not  directly,  or  in- 
directly, received  any  money  in  order  to  give  his  vote  at 
the  election?"  The  oath  is  the  true  expositor  of  the 
meaning  of  the  statute,  and  the  oath  could  not  have  been 
taken  in  this  case. 

After  deliberation,  the  Committee  decided  that  the  vote 
was  a  bad  vote,  and  must  be  struck  from  the  sitting  mem- 
ber s  poll(l). 

In  order  to  prove  that  Tytherleigh  received  payment  where 
of  the  voter's  debt  from  Hillman,  the  clerk  of  the  Bridport  tiny,  the 
Branch  Bank  at  Lyme,  Hillman's  bankers,  was  called,  who  count"<ff  a^' 
produced  Hillman's  cheque  and  also  his  banking  account  §[yJ^„a/°' 
in  which  the  payment  of  the  cheque  appeared.     Hillman  produced  by 

,  ,      ,       .  .  ^       ^      '  the  banker's 

kept  two  accounts  at  the  bank,  a  private  and  a  business  clerk,  ia 
account.    The  latter  was  the  one  produced,  the  cheque  °  J^  ^^ 
being  drawn  on  it.     One  of  the  witnesses,  Pike,  called  in  payment  of 
support  ot  the  vote,  was  a  person  occasionally  employed  drawn  by 

that  iudivU 
(1)  This  decision  may  have  been  come  to  by  the  Committee  from  their  c^^^^'f 
belief  that  the  voter  wu  bribed  by  the  payment  of  Tytherleigh's  debt,  as  alleged  |^  creditor  of 
in  the  first  instance  by  the  petitioners ;  or  they  may  have  thought  that  there  the  voter 
was  nothing  corrupt  in  that  transaction,  but  that  the  earlier  loans  were  ad-  "whose  vote 
vanced  upon  some  tacit  understanding  respecting  the  vote.    The  latter,  pro-  j^ylJI^T' 
btbly,  was  the  ground  of  the  decision,  tion,  upon 

the  objec* 
tion  that  he  was  bribed  by  the  payment  in  question;  the  Committee  allowed  the  party  calling 
for  its  production  to  look  at  the  account,  confining  the  evidence  closely  to  the  issue  before 
them. 
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1842.  by  Hillman  in  his  business,  he  was  also  employed  by  him 
during  the  election.  In  his  cross-examination  Pike  was 
questioned  as  to  the  amount  and  number  of  sums  of 
money  he  had  received  from  Hillman,  and  stated  that  he 
did  not  recollect  receiving  any  sum  by  cheque  from  Hill- 
man  after  the  election. 

Mr.  Cockbum  was  then  about  to  examine  Hillman's 
banking  account  for  entries  of  cheques  paid  to  the  wit- 
ness upon  which  to  prosecute  the  cross-examination,  when 
Mr.  Austin  objected  to  his  doing  so  on  the  grounds,  that 
the  account  was  not  in  evidence,  having  been  used  by  the 
banker's  clerk  who  produced  it,  simply  to  prove  that  a 
particular  cheque  had  been  paid  and  entered  to  Hillman's 
account,  the  payment  of  which  cheque  being  the  only  thing 
in  the  account  relevant  to  the  present  inquiry  of  the  Com- 
mittee ;  that  the  account  could  not  be  used  to  contradict 
Pike  upon  the  point  in  question,  as  it  was  immaterial  to  the 
question  before  the  Committee;  and  that  if  it  were  per- 
mitted to  examine  the  account  the  whole  of  Hillman's 
business  transactions  might  be  exposed.  The  account 
produced  was  not  like  the  banker's  account  put  in,  and 
resorted  to  on  all  occasions  without  any  opposition,  in  the 
Southampton  ease  of  the  present  session.  There  the  ac- 
count was  of  tRe  election  fund,  and  the  case  one  of  general 
bribery,  not  like  the  present,  which  is  limited  to  the  trans- 
actions with  the  voter,  and  to  which  only  one  item  applies. 
None  of  the  other  entries  are  evidence  in  the  present 
inquiry. 

Mr.  Cockbum. — It  is  no  reason  for  not  examining  the 
account  that  the  entries  relating  to  the  subject  of  inquiry 
of  the  Committee  are  mixed  up  with  entries  relating  to 
private  matters.  That  was  not  the  act  of  the  petitioner, 
but  of  the  party  now  desirous  of  not  having  the  account 
looked  at.  The  account  has  been  used,  and  must  be 
considered  as  put  in ;  and  the  counsel  on  either  side  is 
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entitled  to  have  access  to  it.  The  object  of  examining  1842. 
the  account  is  not  to  prove  a  corrupt  transaction  between 
Hillman  and  any  other  voter,  that  would  be  a  diflPerent 
issue  to  the  present  one;  but  it  is  to  test  the  credibility  of 
a  particular  witness,  which  is  consistent  with  and  a  part  of 
the  present  inquiry. 

The  Committee,  upon  deliberation,  resolved  that  ''They 
will  not  prohibit  the  counsel  from  looking  at  the  bankers' 
book,  but  will  confine  the  evidence  closely  to  the  issue 
before  them  (I)." 


ROBERT  CANNICOTT'S  CASE.  ^^^^ 

This  vote  was  objected  to  by  the  sitting  member  on  the  v^here  the 
ground  that  the  voter  ceased  to  occupy  the  registered  ^jJ®°^rwM 
premises  between  the  registration  of  1840  and  the  election,  not  posiUve 

The  voter  was  registered  for  '*  House  and  Shop,  Broad  being  after 
Street.*'     In  support  of  the  objection,  it  was  proved  that  ™^"nff 
the  voter  occupied  as  tenant  a  house  and  shop  in  Broad  the  election. 
Street  belonging  to  Mr.  Hook,  for  some  years  previous  to  yotiog  wu 
Christmas,  1840,  about  which  time  he  removed  to  another  with^its  be- 
house  and  shop  in  the  same  street  belonging  to  Mrs.  I^fj^^^^ 
Fudge.     Some  time  before  he  went  to  reside  in  the  latter  and  where 
house,  he  moved  part  of  his  stock  and  effects  into  it;  but  of  the  voter 
it  did  not  appear  with  certainty  at  what  time  he  took  the  ^^^^d  show^ 
house,  or  began  to  occupy  it.   In  the  rates  for  November,  ^*^*^  he  had 

retnoved 

1840,  and  February,  1841,  the  voter  was  rated  as  occupier  after  that 
of  Hook's  house ;  and  in  the  rate  of  May,  1841,  he  was  Committee 

held  the 
(I)  See  Whickgr't  ease,  post,  p. 526,  where  this  point  was  more  fully  argued.  J°J®  ^  ^  ■ 
It  would  appear  that  the  Committee  were  influenced  in  coming  to  thia  resolu- 
tion by  the  consideration  that  as  the  witness  used  the  account  to  refresh  his 
memory,  it  not  being  admissible  for  any  other  purpose,  they  and  the  counsel 
on  both  sides  were  entitled  to  see  that  the  account  was  of  a  nature  to  admit  of 
its  being  so  used ;  and,  further,  by  the  fact  of  the  sitting  member's  counsel 
haTing  told  the  witness  who  produced  the  account,  not  to  take  it  away  with  him, 
as  they  desired  to  look  at  it,  and  that  the  witness  left  the  account  with  them 
as  requested. 
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184^.  rated  as  occupier  of  Mrs.  Fudge's  house.  In  the  rate  of 
May,  1840,  Basley  was  rated  as  occupier  of  the  latter 
house,  and  in  the  rate  of  the  following  August  there  was 
no  occupier  mentioned  in  the  rate.  It  also  appeared  that 
on  the  day  of  polling,  the  voter  borrowed  of  his  successor 
in  Hook's  house  the  key  of  the  house  '^  to  give  him  a 
nominal  possession  for  a  few  minutes." 

Mr.  Austin  waived  his  right  to  sum  up  the  evidence,  and 
Mr.  Cockburn,  in  support  of  the  vote,  contended  that  it 
had  not  been  shown  in  respect  of  which  premises  the  voter 
was  registered;  and  consequently  that  no  removal  had 
been  made  out,  disqualifying  him  from  voting.  If  he  was 
in  the  occupation  of  the  second  premises  at  the  registra- 
tion of  1840,  he  was  entitled  to  be  registered  for  them 
as  occupied  in  immediate  succession  to  those  he  held 
of  Hook(]).  This  would  be  so  if  his  occupation  of  the 
second  premises  begun  any  time  before  31st  July.  It  is 
for  the  party  objecting  to  a  vote  to  make  out  the  objection 
completely;  and  in  the  present  case  they  should  show 
that  the  voter's  occupation  of  the  second  premises  did 
not  begin  till  after  the  Sist  July.  The  same  description 
suits  both  premises,  and  they  are  situated  in  the  same 
street;  without  the  evidence  which  the  other  side  can 
easily  produce,  the  case  is  left  in  doubt.  It  is  clear  that 
Basley  was  not  in  occupation  of  the  second  premises  in 
August,  as  his  name  is  omitted  from  the  rate  where  it  had 
previously  appeared.  As  it  is  extremely  doubtful  whether 
the  voter's  occupation  did  not  begin  before  August,  the 
other  side  have  left  the  case  doubtful  on  a  point  which  it 
was  incumbent  on  them  to  have  given  satisfactory  evidence. 
[Mr.  Cardwell, — But  the  voter  is  not  rated  in  the  August 
rate,  is  it  not  therefore  a  presumption  that  his  occupation 
had  not  commenced  at  that  time  ?]  It  is  not  contended 
that  the  voter  had  personal  bodily  occupation  of  the  pre- 

(1)  2&  3  Will.  4,  c.  45.  a,  29. 
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misesy  but  a  constructive  one,  by  reason  of  his  goods  1842. 
having  been  moved  there ;  and  the  latter  kind  of  occu- 
pation  is  consistent  with  his  not  being  rated ;  the  over- 
seers are  ignorant  of  these  legal  niceties,  and  not  seeing 
a  person  in  corporal  possession  would  consequently  not 
rate  him. 

The  Committee,  after  deliberation,  held  the  vote  to  be 
bad. 


JAMES    WHICKER'S   CASE.  May  27 and 

28. 

This  vote  was  objected  to  by  the  petitioners,  on  the  whereupon 
ground  that  the  voter  had  been  bribed  to  vote  for  the  Jhrbanklilff 
sitting  member,  and  also  that  he  had  been  treated.  account  of 

^  a  private  m- 

Part  of  the  proof  of  the  bribery  was  the  payment  of  a  dividual  was 
sum  of  money  by  Mr.  Hillman  to  the  voter  shortly  after  fhe  banker's 
the  election.     To  prove  this  payment  a  clerk  of  the  Brid-  ^l^er'to" 
port   Branch   Bank  at  Lyme,  where  Hillman   kept  his  prove  the 

11.  It    1  1  1^1  paymentof 

bankmg  account,  was  called,  who  produced  a  cheque  a  cheque 
drawn  by  Hillman  in  favour  of  the  voter,  on  2M  July,  that^inji? 
1841.     The   witness   brought  with   him    Mr.    Hillman's  jiJ«a»»n 

°  favour  of 

business  banking  account,  which  Mr.  Cockburn  now  pro-  the  voter, 

whose  vote 

posed  to  put  in  evidence,  and  claimed  a  right  to  look  at  was  under 
the  whole  of  it.  ;?:«-''e«- 

tion  upon 

Mr.  Austin, — The  question  is  whether  in  the  particular  ^^^  objec- 

,  „         ,   ,    .,  n    ..  1       tion  that  he 

enquiry  respectmg  the  alleged  bribery  of  this  voter,  the  was  bribed 
other  side  can  put  in  an  account  generally,  which  relates  nfentlif"^* 
to  various  other  matters.     It  is  submitted  that  the  proper  question; 
course  is  to  put  in  the  book  as  to  those  items  or  entries  it  mittee 
contains  only,  which  having  reference  to  the  individual  allow  a" 
transaction  now  the  subject  of  enquiry  by  the  Committee,  f^f^J^j- 
the  rest  of  the  contents  of  the  account  being  irrelevant,  of  ihe  ac- 

rriL     •  .  /.I       .  1        1  1   counUothe 

1  he  inconvenience  of  having  a  banking  account  connected  party  call- 

with  the  private  affairs  of  numerous  persons  is  not  insisted  p,|j„ct^n 

on  in  the  present  instance,  as  the  plainer  rule  of  evidence,  !*«^  confined 
'^  »  r  ^   It  to  the 

entries  relating  to  the  voter. 
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1846.     always  acted  on  in  these  cases,  is  sufficient  to  exclude  the 


reception  of  the  account  in  the  way  in  which  it  is  proposed 
to  be  put  in.  The  cheque  drawn  by  Hillraan  in  favour  of 
the  voter,  when  put  in,  was  not  objected  to,  as  that  related 
to  the  one  question  before  the  Committee,  and  nothing 
else ;  but  the  other  side  might  as  well  insist  upon  putting 
in  all  the  cheques  ever  drawn  by  Hillman  upon  his  bank- 
ers, as  insist  upon  putting  in  his  entire  banking  account. 
Even  if  the  Committee  were  now  upon  the  question  of 
general  bribery  to  avoid  the  election,  this  account  could 
not  be  put  in  generally;  but  only  such  parts  of  it,  as 
relate  to  payments  connected  with  the  election,  or  imputed 
bribery.  In  the  Southampton  case  of  the  present  session, 
a  banker's  account  was  put  in  generally,  because  the  account 
related  solely  to  the  election;  one  side  of  it  containing  the 
subscriptions  and  payments  towards  the  election  fund,  the 
other  containing  the  payments.  The  question  before  that 
Committee,  therefore,  was  co-extensive  with  the  account. 
Here  there  is  no  question  of  a  payment  to  any  one  but  the 
voter.  There  is  no  bond  of  connexion  between  the  several 
entries  in  the  account,  any  more  than  between  the  several 
cheques  drawn  in  the  course  of  Hillman's  various  business 
transactions.  This  is  a  very  important  question,  not  only 
in  the  present  enquiry,  but  also  for  future  Committees;  for 
setting  aside  the  mischiefs  which  may  ensue  from  exposing 
the  banking  account  of  a  solicitor  of  large  practice,  the 
admission  of  the  account  in  the  way  proposed  will  be  break- 
ing in  upon  one  of  the  leading  rules  ofevidence,  that  it  shall 
be  strictly  confined  to  the  issue. 

Mr.  Cockburn. — It  is  contended  by  the  other  side,  that 
this  Committee  is  confined  to  a  particular  part  of  a  docu- 
ment put  in  evidence.  But  the  reverse  is  notoriously  the 
rule ;  if  a  document  is  put  in,  the  whole  of  it  is  put  in. 
If  the  petitioners  put  in  this  account  as  evidence  in  any 
way,  surely  the  other  side  will  have  a  right  to  use  any 
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entry  in  it,  in  explanation  of  an  entry  read  against  them ;  1848> 
and  that  on  the  principle  now  contended  for.  There  is 
no  distinction  between  a  private  and  an  election  account, 
if  you  may  examine  one  you  may  examine  the  other ;  and 
the  other  side  appears  to  admit,  that  if  this  were  simply 
an  election  account,  it  might  be  put  in.  In  the  present 
account  are  entries  relating  to  the  election,  which  as  far 
as  the  Committee  are  concerned  make  the  whole  an  elec- 
tion account.  If  not,  all  that  would  be  required  to  seal 
up  an  election  account  from  the  inspection  of  this  tribunal, 
would  be  the  insertion  of  an  item  or  two  of  a  private  nature. 
Suppose  in  the  SotUhampton  ease  the  account  had  been 
kept  in  the  name  of  a  private  individual,  instead  of  the 
"  Southampton  Election,"  it  would  still  have  been  open  to 
the  inspection  of  the  Committee.  Such  a  door  to  fraud 
will  never  be  allowed,  as  the  pretence,  that  an  election 
account  is  to  be  deemed  a  private  account,  and  therefore 
not  to  be  produced  in  evidence,  from  its  containing  items 
which  may  relate  to  something  else.  Whether  private  or 
not,  the  production  of  a  banking  account  can  always  be 
enforced,  to  aid  enquiries  like  the  present.  In  the  Nor- 
wich  c(ise(,l)  a  banker  objected  to  produce  his  books  on 
the  ground  that  he  was  entitled  to  withhold  them,  owing 
to  his  confidential  position  with  regard  to  the  persons 
whose  accounts  they  contained ;  but  the  Committee  never- 
theless compelled  him  to  produce  them.  In  the  LancaM- 
ter  case  (2),  the  production  of  the  banking  book  was  not 
enforced;  but  only  because  the  warrant  had  not  been 
served*  on  the  proper  person.  In  the  Galway  case  (3), 
an  objection  was  made  by  the  banker  to  produce  his 
books,  but  the  Committee  overruled  his  objection.  In  the 
Oxford  {4})  and  Hereford  {5)  cases  such  accounts  were 
produced,  and  looked  at  without  opposition.     There  can 

(1)  3  Lud.  445.  (3)  P.  &  K.313.  (5)  P.  &  K.  662, 

(2)  C.  &  D.  195.  (4)  P.  &  K.  63. 
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1842.  be  no  doubt  of  the  jurisdiction  of  the  Committee  to 
inspect  the  present  account.  All  that  is  asked  for,  is  a 
resolution  to  the  effect  of  the  former  resolution  of  the 
Committee  on  the  same  point  (1) ;  it  is  not  sought  to  have 
the  whole  account  entered  on  the  minutes.  [Mr.  Austin. 
— I  do  not  read  that  resolution  so.]  That  resolution  was 
to  the  effect  that  the  petitioners  might  look  at  the  whole 
account,  but  were  to  confine  the  evidence  to  the  issue. 
The  petitioners  have  a  right  to  inspect  the  book  to  see 
whether  there  are  other  entries  affecting  the  issue ;  and 
if  there  are,  they  have  a  right  to  use  them.  The  contents 
of  the  account  need  not  be  made  public,  it  can  be  ex- 
amined by  the  counsel.  It  is  said  that  such  points  only 
of  the  account  as  relate  to  the  particular  issue  before  the 
Committee  can  be  used.  But  although  it  is  true  that, 
upon  the  present  petition,  there  are  many  issues  arising 
out  of  the  allegations  of  bribery,  yet  in  fact,  the  case 
does  not  differ  from  that  of  several  issues  upon  one 
record.  And  if  at  a  trial  of  a  record  at  Nisi  Prius,  on 
which  there  were  several  issues,  in  order  to  prove  the  first, 
an  account  were  produced,  it  cannot  be  contended  that 
items  relating  to  the  other  issues  could  not  be  used  in 
support  of  or  against  that  particular  issue.  So  here  the 
Committee  has  several  issues  to  try,  and  entries  in  the 
banker's  account  applicable  to  any  of  them,  may  be  used 
on  the  trial  of  any  other  of  them. 

Mr.  Austin  in  reply. — The  objection  was  to  putting  in 
the  account  without  limitation.  [Mr.  Cockbum. — An  entry 
cannot  be  read  without  the  whole  account  being  put  in.] 
That  is  the  question ;  and  by  the  same  argument  it  might 
be  demanded  to  put  in  the  whole  book.  At  Nisi  Prius 
it  is  a  constant  practice  to  lay  a  piece  of  paper  over  a  part 
of  an  account  not  relating  to  the  issue,  and  to  put  the  ac- 
count in  in  that  partial  manner.      The  other  side  stu- 

(1)  ilnte,  p.  523. 
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diousiy  avoid  the  regular  method  of  proceeding;  they  1842. 
concede  that  the  whole  account  cannot  be  entered  on  the 
minutes;  but  if  it  cannot^  it  cannot  be  read.  If  the 
whole  account  is  admitted  as  eyidence,  it  must  be  put  on 
the  minutes ;  if  not,  it  cannot  be  used.  There  is  a  fallacy 
in  the  proposition,  that  when  a  document  is  put  in  evi- 
dence, the  whole  of  it  is  put  in.  It  is  not  true  that  the 
mere  circumstance  of  unity  in  the  document  entitles  a 
party  who  puts  it  in,  or  the  adversary,  to  have  the  whole 
of  it  read*  It  is  not  so  in  the  case  of  two  conveyances  on 
the  same  parchment,  not  an  infrequent  thing.  It  is  unity 
of  transaction  which  entitles  a  party  to  have  the  whole  of 
a  document  read;  that  is  to  say,  the  whole,  if  it  relates  to 
the  transaction,  or  the  whole  of  what  so  relates.  The 
present  question  is  not  as  to  the  production  of  a  banker^s 
account,  for  it  b  conceded  that  the  account  must  be  pro- 
duced ;  but  only  as  to  whether  more  than  the  parts  made 
use  of,  which  relate  to  the  question  before  the  Committee. 
The  cases  cited  by  the  other  side  do  not  apply  therefore. 
The  Committee,  after  deliberation,  declared  that  *^  they 
were  of  opinion,  that  the  counsel  for  the  petitioner  is  not 
entitled  to  a  general  inspection  of  the  bankers  book(i)  in 
this  case,  and  that  the  inspection  must  be  confined  to  any 
entry  or  entries  relating  to  the  payment  in  question." 

To  show  that  the  voter  was  treated,  it  was  proved  that 
the  Golden  Lion  Inn  at  Lyme»  kept  by  Mr.  Swan,  was 
used  by  the  sitting  member's  party  at  the  election,  and 
that  there  was  a  dinner  for  forty  or  fifty  people  on  the 
day  of  nomination.  That  the  dinner  was  at  two  o'clock, 
and  that  the  persons  who  dined  remained  till  one  or  two 
o*clock  on  the  following  morning.  That  a  great  many  o^ 
them  were  voters,  and  that  the  voter  was  one  of  them. 

(I)  The  Committee,  in  all  probability,  iDtended  Mr.  Hillman's  account, 
and  Dot  the  banker's  book,  of  which  the  accoant  formed  but  a  small  part. 

M  M  2 
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1812.  That  after  dinner  they  had  wine,  grog,  or  beer,  or  any 
thing  they  called  for.  That  the  supply  of  drink  was 
stopped  at  three  o'clock  for  about  half  an  hour,  when, 
owing  to  the  disturbance  that  ensued,  a  Mr.  Mansfield 
came  to  the  house,  and,  in  consequence  of  his  directions, 
the  drink  was  continued.  Upon  the  voter  being  refused 
the  drink  he  asked  for  at  this  time,  he  said  ^*  he  was 
served  out  very  bad,  and  if  he  were  going  to  be  served 
out  like  that,  he  should  not  vote  for  Mr.  Pinney."  The 
supply  of  drink  was  continued  till  ten  at  night,  when  it 
was  stopped  again.  A  disturbance  took  place;  and  a 
person  of  the  name  of  Noel,  butler  to  Mr.  Pinney,  sen. 
came,  and,  in  consequence  of  directions  from  him,  the 
drink  was  continued.  That  the  voter  remained  in  the 
house  after  this.  The  voter  was  at  the  same  house  on 
the  next  day,  and  had  some  drink :  and  he  paid  nothing 
on  either  occasion.  Except  the  circumstance  of  Noel 
having  given  directions  respecting  the  further  supply  of 
drink,  there  was  nothing  to  connect  the  treating  of  the 
electors  at  the  Golden  Lion  with  any  of  the  agents  or 
friends  of  the  sitting  member.  On  the  contrary,  evidence 
was  given  inconsistent  with  the  sitting  member's  agents, 
or  himself,  having  had  any  thing  to  do  with  it. 
Argument,  Mv.  Austin  in  support  of  the  vote(l). — One  question 
vote  U*  ^^^  ^^^  Committee  is,  whether  treating  an  elector  avoids 
notafiected  bis  vote.    The  objection  in  the  present  instance  is,  in 

by  the  voter  ,  «  i         i       .         i  . 

haviDgbeeD  substance,  that  before  the  election  the  voter  was  treated, 
^'^  '  and  thereby  induced  to  vote  for  the  sitting  member. 
From  the  time  of  the  resolution  come  to  by  the  House  of 
Commons  against  treating,  long  before  the  treating  statute 
passed  in  the  seventh  year  of  Will.  III.,  there  has  not 
been  a  single  instance  of  striking  a  vote  off  the  poll  on  the 
ground  that  the  voter  was  treated.  The  question  has 
been  raised  only  twice ;  in  the  HuU  case^  which  is  not 

(1)  The  qaestioD  of  bribery  was  one  of  fact  merely. 
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reported)  and  in  the  Ipswich  case{l).  The  statute  of  1842. 
7  Will,  III.  c.  4,  8.  4,  enacts,  that  no  person  to  be  elected 
shall,  after  the  teste  of  the  writ  of  summons,  in  any  way, 
directly  or  indirectly,  give  or  allow  to  any  person  having  a 
vote  at  the  election,  any  money,  meat,  drink,  entertain- 
ment, or  provision  in  order  to  be  elected ;  and,  by  the 
following  section,  every  person  so  giving  or  allowing  is 
declared  disabled  and  incapacitated,  upon  such  election, 
to  serve  in  parliament  for  the  county  or  place  where  the 
election  was  held.  The  statute  is  nearly  in  the  words  of 
the  standing  order  against  treating  passed  at  the  begin- 
ning of  every  session.  It  is  directed  entirely  and  solely 
against  the  member  or  candidate  guilty  of  treating ;  there 
is  no  provision  made  respecting  the  voter  partaking  of 
the  treating.  It  is  not  intended  to  be  asserted  that  the 
treating  of  the  voter  may  not  affect  his  vote ;  it  may, 
doubtless^  where  it  assumes  the  form  of  bribery ;  but  at 
present  the  question  is  as  to  the  effect  of  treating  upon 
the  voter,  as  far  as  the  Treating  Act  is  concerned.  In 
Johnson's  case  (2)  the  Committee  unanimously  held  that 
the  vote  was  good,  though  the  voter  was  shown  to  have 
been  treated  ;  and  the  Committee  did  not  think  it  neces- 
sary to  hear  the  counsel  in  support  of  the  vote ;  whilst  in 
the  argument  on  the  other  side,  there  was  no  attempt 
to  show  that  treating  rendered  the  vote  void,  but  that 
the  particular  circumstances  of  the  treating  amounted  to 
bribery.  Even  assuming,  therefore,  that  the  voter  in  the 
present  instance  was  treated  by  the  sitting  member  or  his 
agents,  of  which  there  is  not  one  tittle  of  evidence,  his 
vote  cannot  be  struck  from  the  poll. 

But  let  it  be  assumed  that  this  view  of  the  Treating 
Act  is  incorrect,  and  that  the  vote  of  a  treated  voter  is 
forfeited ;  yet  it  is  clear  from  the  evidence,  that  the  re« 

( 1 )  Johnsoui  cote,  F.  &  F.  280. 

(2)  Iptwich,  F.  &  F.  280 ;  and  see  oote  (3),  ibid,  284. 
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1842 1  freshmen  t  proved  to  have  been  supplied  to  him  does  not 
amount  to  treating  within  the  Act.  This  is  shown  by  the 
case  of  Thomas  v.  Edwards  (I),  which  was  an  action  by 
an  innkeeper  against  the  chairman  of  a  candidate's  com- 
mittee for  refreshment  supplied  to  voters.  In  giving 
their  judgment  the  Court  said,  one  question  was,  who  was 
liable  to  the  plaintiff's  demand?  the  voters  were  certainly 
not  contracting  parties ;  the  person  who  gave  the  order 
was  prim&  facie  the  contracting  party,  but  as  it  was  shown 
that  he  was  but  an  agent  for  the  defendant,  the  latter  is 
liable ;  it  would  make  no  difference  if  die  plaintiff  con- 
sidered the  person  who  gave  the  order  as  acting  on  the 
part  of  the  candidate,  though  the  contract  with  the  candi- 
date would  be  illegal,  so  long  as  the  contract  proved  was 
not  with  the  candidate.  This  case  shows  that  the  candi* 
date  must  be  the  treating  party;  and  that  without  his 
participation  the  treating  is  not  illegal.  And  in  the  pre- 
sent case  it  is  shown  that  the  sitting  member  had  nothing 
whatever  to  do  with  the  treating. 

Mr.  Cockbum  was  stopped  by  the  Committee,  who  re- 
solved ^*  that  the  vote  of  James  Whicker  should  be  struck 
from  the  poll  {Zy* 

FiDEl  raM>-       On  Monday,  May  30th,  the  Committee  unanimously 
*"'*"»••        resolved : 

"  That  William  Pinney,  Esq.  was  not  duly  elected. 
'^  That  Thomas  Hussey,  Esq.  was  duly  elected,  and 
ought  to  have  been  returned. 

"  That  the  Committee  think  it  right  to  inform  the 
House,  that  although  the  general  charge  of  bribery  al- 
leged in  the  petition  has  not  been  gone  into,  yet  it  has 
appeared  in  evidence  in  the  course  of  the  scrutiny,  that  a 

(1)  Tyr.  &Gr.  872. 

^2)  The  Committee  probably  grounded  tlieir  resolution  upoa  the  evidence  of 
bribery. 


LYME  REGIS. 


533 


corrupt  practice  has  for  some  years  prevailed  in  the  bo-     184g> 
rough  of  Lyme,  of  lending  money  upon  notes  of  hand, 
bills  of  sale,  or  other  securities,  to  a  considerable  portion 
of  a  constituency  which  did  not  exceed  280  by  the  last 
registration. 

^'  That,  in  the  opinion  of  this  Committee,  a  practice  so 
insidiously  corrupting  and  demoralizing  is  peculiarly 
adapted  to  interfere  with  the  free  and  honest  exercise  of 
the  franchise,  especially  in  small  constituencies;  that  it 
has  had  this  effect  in  the  borough  of  Lyme  ;  and  that  it 
deserves  serious  attention  and  inquiry  on  the  part  of  the 
House/' 
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CASE  XVII. 

COUNTY  OF  CORK. 


1843      ^HE  Committee  was  appointed  on  the  IStb  of  May, 
184^,  and  consisted  of  the  following  gentlemen: 


WiUiam  Goodenough  Hayter,  Esq.,  M.P.  for  Wells— (Chairman.) 
Sir  John  Guest,  Bart,  M.P.  for  Merthyr  Tydvil. 
Andrew  Lawson,  Esq.,  M.  P.  for  Knaxesborough. 
Thomas  Colpitts  Granger,  Esq.,  M.  P.  for  Dorham. 
Hon.  Hugh  Cholmondeley,  M.  P.  for  Montgomeiy. 
WiUiam  Collins,  Esq.,  M.  P.  for  Warwick. 
Francis  Heniy  Dickinson,  Esq.,  M.  P.  for  West  Somersetshire. 

PetUionen — Nicholas  Philpot  Leader,  Esq.  and  Robert  Longfield,  Esq., 
and  certain  Electors. 

Sluing  Members  ^DtLmel  O'Connell,  Esq.  and  Edmund  Burke  Roche,  Esq. 

Counsel  for  the  Petitioners — Mr.  Serjt  Wrangham,  and  Mr.  Montague 

Smith. 

Agent— Mr.  W.  O.  Jackson. 

Counsel  for  the  Sitting  Members — Mr.  Austin,  Q.  C,  and  Mr.  Stephens. 

Agents— Mr.  Baker,  and  Mr.  P.  0*ConneIl. 


Petition.  The  petition  was  from  Nicholas  Philpot  Leader,  of 

Dromagh,  in  the  county  of  Cork,  Esquire ;  Robert  Long- 
field,  of  the  city  of  Dublin,  Esquire,  Barrister  at  Law;  John 
Newman,  of  Ashgrove,  in  the  said  county  of  Cork,  Esquire ; 
and  John  Caulfield  Irvine,  of  Grove  Hill,  in  the  same 
county,  Esquire,  and  stated  : 

That  the  petitioners,  Mr.  Leader  and  Mr.  Longfield, 
were  candidates  at  the  last  election  for  members  to  serve 
in  this  present  parliament  for  the  county  of  Cork,  and  the 
petitioners,  J.  Newman  and  J.C.Irvine,  were  and  are  elec- 
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tors  of  the  same  county,  and  had  and  claim  to  have  had  a      184S. 
right  to  vote  at  the  election,  and  did  vote  at  the  same  ac- 
cordingly; that  the  election  was  holden  at  the  city  of  Cork  EiectioD. 
on  the  12th  day  of  July  in  this  present  year ;  that,  at  the 
close  of  the  poll  on  the  1 5th  of  July,  Daniel  0*ConnelI  and 
Edmund  Burke  Roche,  Esquires,  the  candidates  opposed 
to  Mr.  Leader  and  Mr.  Longfield,  were  declared  by  the 
sheriflT  to  have  been  duly  elected  by  a  majority  of  votes, 
and  were  accordingly  returned  as  members ;  that  the  ma«  ReturD  of 
jority  thus  returned  in  favour  of  Mr.  O^Connell  and  Mr.  mem^n 
Roche,  was  obtained  by  violent,  illegal,  fraudulent,  and  ^^^|°|J^^ 
outrageous  means  and  devices ;  and  that  the  election  of  illegal, 
the  two  gentlemen  last  above-named  was  illegal  and  void,  and  out- 
and  ought  to  be  set  aside  as  such  by  the  House ;  and  that  m^,  and 
the  names  of  the  petitioners,  Mr.  Leader  and  Mr.  Long-  <)evices' 
field,  ought  to  be  substituted  in  the  return,  in  lieu  of  those 
of  Mr.O*Connell  and  Mr.  Roche,  the  present  sitting  mem- 
bers, for  the  reasons  thereinafter  stated. 

That  previous  to  and  during  the  election,  there  was  organized 
established  and  acted  upon,  throughout  the  county,  an  ^^^H^^^^ 
organized  and  universal  system  of  agitation,  menace,  vio-  tbroughoat 
lence,  and  outrage,  for  the  purpose  of  intimidating  and  to  deter 
terrifying  all  electors  who  should  be  willing  and  anxious  fr^^gfyiog 
to  give  their  votes  in  favour  of  Mr.  Leader  and  Mr.  Loner-  their  votes 

^  °     m  favour  of 

field,  and  in  order  to  deter  them,  by  force  and  fear,  from  Mr.  Leader 
giving  their  votes  in  favour  of  them,  or  either  of  them.        Longfieid, 

That  at  various  Roman  Catholic  places  of  worship,  the 
most  inflammatory  addresses  were  delivered  from  the  altar 
to  voters  of  that  persuasion,  wherein  Mr.  Leader  and 
Mr.  Longfield,  and  their  partisans  and  supporters  were 
denounced  as  the  enemies  of  religion,  and  Orangemen 
thirsting  for  the  blood  of  their  countrymen,  and  by  other 
names  and  appellations  of  the  most  ferocious  and  exciting 
character ;  and  by  these  and  similar  means  a  violent  ani- 
mosity was  kindled  amongst  the  lowest  and  least  educated 
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184^.     classes  in  the  county  against  Mr.  Leader  and  Mr.  Long- 
fieldy  and  their  friends,  and  all  who  should  present  them*- 
selves  at  the  poll  in  their  interest  (1). 
Electors  That  in  consequence  of  the  above  unjustifiable  and 

temsd  from  illegal  proceedings  it  became  dangerous  in  the  highest 
oSer^ei"-^  degree  for  electors  to  proceed  to  the  poU  in  favour  of  Mr. 
ton  after      Leader  and  Mr.  Longfield,  or  either  of  them,  and  that 
expoMd  to    large  numbers  of  electors  in  their  interest,  and  who  were 
outrage.       anxious  and  resolved  to  vote  in  their  favour,  were  deterred 
by  fears  for  their  personal  safety,  and  even  for  their  lives, 
firom  fulfilling  those  wishes  and  intentions,  and,  together 
with  many  other  electors,  who,  while  on  their  way  to  the 
place  of  election,  were  repulsed  and  driven  back  by  actual 
force  and  violence,  were  prevented  firom  giving  their  votes 
in  favour  of  Mr.  Leader  and  Mr.  Longfield ;  that  many 
other  electors  who  had,  notwithstanding  such  violent  and 
illegal  obstruolion,  succeeded  in  making  their  way  to  the 
place  of  election,  and  voting  in  their  favour,  were,  after 
so  voting,  exposed  to  every  description  and  extremity  of 
personal  outrage,  and  were  thus  made  the  means  of  terri- 
fying their  fellow  electors  from  venturing  to  follow  their 
example,  from  fear  of  the  same  or  similar  treatment ;  that 
by  the  same  violent  and  unconstitutional  practices   great 
numbers  of  electors  were  induced  and  compelled  to  vote 
for  Mr.  O'Connell  and  Mr.  Roche,  or  either  of  them, 
who  had  intended  and  were  desirous  to  vote  in  favour  of 
^  their  antagonists,  but  who  dared  not  refuse  compliance 
with  the  force  and  threats  employed  to  drive  them  from 
their  purpose. 
The  election      That  in  consequence  of  these  and  such  like  circum- 
and  but^fbr  ^^^ccs,  and  owing  to  the  inadequacy  of  the  military  and 
system  of     police  forcc  employed  to  protect  the  passage  of  voters 
Mr.  Leader  through  the  extensive    districts  comprised   within   the 

and  Mr. 

LoDcfield  ^i^   Xhe  petitioners  in  opening  their  case  passed  over  this  allegation  in 

had'maioriirv  ^'^^'  ^^^  ^  evidence  was  given  in  support  of  it. 

of  votes. 
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county,  every  thing  like  freedom  of  election  was  at  an  1840. 
end  at  the  election ;  and  a  very  small  proportion  of  the 
registered  electors  of  the  county  did  in  fact  vote  thereat ; 
that  but  for  the  system  thereinbefore  set  forth,  and  the 
violent  and  brutal  practices  therein  above  detailed,  the 
petitioners  are  fully  persuaded  and  firmly  believe  that  a 
very  considerable  majority  of  votes  would  have  been  given 
to  Mr.  Leader  and  Mr.  Longfield,  who  would  in  that  case 
have  been  returned  as  the  sitting  members  for  the  county. 

That  unsuccessful  efforts  were  made  by  Mr.  Leader  Adjoum- 
and  Mr.  Longfield,  and  on  their  behalf,  to  procure  an  "f°^^^" 
adjournment  of  the  poll  in  consequence  of  the  riotous  and  retaming 
outrageous  violence  exercised  towards  the  voters  in  their 
interest,  the  fullest  evidence  of  which  was  produced  before 
the  assessor  at  the  election,  until  at  length  they  (Mr. 
Leader  and  Mr.  Longfield)  were  compelled  to  protest,  in 
the  most  formal  and  solemn  manner,  against  the  whole  of 
the  proceedings  at  the  election,  and  finally  to  declare,  that 
they  would  no  further  risk  the  consequences  to  life  or  limb 
to  which  the  voters  in  their  interest  were  exposed  by  con- 
tinuing to  bring  them  up  to  the  poll;  that,  both  on  the 
grounds  therein  above  stated,  and  many  others,  a  large 
proportion  of  the  votes  given  at  the  election  in  favour  of 
the  sitting  members  were  bad,  illegaU  and  invalid  votes, 
as  die  petitioners  are  prepared  to  prove  before  the  House. 

And  the  petitioners  therefore  respectfully  contended  that 
such  votes  ought  to  be  struck  off  from  the  poll  for  thq 
said  sitting  members,  and  that  the  votes  of  those  electors 
which  were  only  prevented  from  appearing  on  the  poll  of 
Mr.  Leader  and  Mr.  Longfield,  by  actual  violence  or  the 
imminent  apprehension  thereof,  ought  to  be  admitted  and 
entered  upon  the  poll  in  their  favour. 

And  prayed  that  the  House  would  be  pleased  to  take  Prayer. 
the  above-mentioned  circumstances  into  their  gravest  and 
fullest  consideration,  and  to  declare  that  the  sitting  mem* 
hers  were  not  duly  elected  and  ought  not  to  have  been 
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1842.  returned,  but  that  the  petitioners,  Mr.  Leader  and  Mr. 
Longfield,  were  duly  elected  and  ought  to  have  been 
returned,  and  to  direct  the  return  to  be  amended  accord- 
ingly, by  the  erasure  of  the  names  of  the  sitting  members, 
and  the  insertion  of  those  of  Mr.  Leader  and  Mr.  Longfield 
instead  thereof;  or  that  the  House  would  be  pleased  to 
declare  that  the  election  was  altogether  null  and  void,  and 
to  direct  a  new  writ  to  issue  for  another  election ;  and  that 
the  House  would  take  such  other  and  further  measures  for 
vindicating  the  freedom  of  election  in  the  said  county, 
both  in  regard  to  the  past  and  the  future,  as  to  the  House 
should  seem  meet. 

The  polling  at  the  election  began  on  Tuesday,  the  13th 
of  July,  and  at  the  close  of  the  poll  on  that  day,  at  six 
o'clock,  p.  m.,  the  numbers  polled  were,  for 

The  sitting  members 399 

Mr.  Leader  and  Mr.  Longfield     .     .    387 

About  one  hour  before  the  poll  closed,  Mr.  Leader 
and  Mr.  Longfield  were  in  a  small  majority.  At  this  time 
they  applied  to  the  returning  officer  to  adjourn  the  poll 
on  the  alleged  ground  of  many  of  the  electors  who  had 
voted  for  them  having  been  assaulted,  and  other  electors 
who  had  not  voted  being  afraid  to  go  to  the  poll  to  vote 
for  them.  The  adjournment  was  refused,  and  Mr.  Leader 
and  Mr.  Longfield  then  gave  a  written  protest  to  tlie 
assessor  against  the  election,  it  not  being  free;  against 
the  proceedings;  and  against  any  return  founded  on  a 
polling,  carried  on  under  a  system  of  intimidation. 

Mr.  Leader  and  Mr.  Longfield  also  gave  notice  to  the 
returning  officer,  in  the  evening  of  the  same  day,  that  they 
had  proof  that  their  voters  were  stopped,  beaten,  and 
intimidated  in  many  parts  of  the  county ;  that  they  had 
proved  on  oath  many  instances  of  bloodshed  and  violence 
in  the  neighbourhood  of  the  Court  House,  directed  against 
persons  who  had  voted  for  them ;  that  many  persons  de- 
sirous of  voting  for  them  were  in  fear  of  their  lives  should 
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they  so  vote,  and  therefore  declined  voting;  that  though  ^842. 
outrage  and  violence  had  been  shown  to  the  returning 
officer  to  exist  in  the  neighbourhood  of  the  Court  House, 
he  refused  to  adjourn  the  poll  when  requested ;  that  at 
the  time  of  applying  for  an  adjournment  of  the  poll  they 
had  polled  as  many  votes  as  their  adversaries;  and  that  if 
an  adjournment  took  place  they  should  be  returned  by  a 
majority  of  votes ;  yet  they  being  averse  to  endangering 
the  lives  of  the  voters  desirous  of  voting  for  them,  they 
should  not  permit  counsel,  agents  or  voters  on  their  be- 
half to  attend  after  that  time  at  the  booths* 

The  polling  was  continued  the  next  day,  and  finally 
closed  on  the  third  day,  Thursday,  the  15th  July,  when 
the  numbers  polled  were  declared  to  be  for 

The  sitting  members  ....     1274 
Mr.  Leader  and  Mr.  Longfield       406 
and  the  sitting  members  were  accordingly  returned. 

The  evidence  produced  before  the  Committee  in  sup- 
port of  the  petition  showed  riotous,  and  in  a  few  instances 
outrageous  conduct  on  the  part  of  the  mob,  towards  indi- 
vidual voters  in  the  county,  but  confined  to  two  or  three 
places.  The  city  of  Cork,  where  the  polling  took  place, 
was  also  in  a  state  of  considerable  excitement,  and  several 
voters,  supporters  of  the  defeated  candidates,  were  as- 
saulted, and  some  seriously  hurt.  But  the  poll  was  regu- 
arly  proceeded  with  according  to  the  usual  custom  of 
polling  alternate  tallies  of  five  votes  for  each  party,  till  the 
close  of  the  first  day  of  the  election  (1). 

Mr.  SetyU  Wrangham  and  Mr.  Af.  Smith {2)  for  the  peti-  Argnment 
tioners.    The  election  and  return  of  the  sitting  members  tioM^oi^'ht 

to  be  free ; 

(1)  See  the  Minutes  of  the  Evidence  printed  by  order  of  the  House  of  and  as  to 
Commons,  27th  May,  1842.  the  evidence 

(2)  Mr.  Serjt.  Wrangham  opened  the  petitioner's  case  on  the  14th  June,  and  ^  ^^^7^ 
Mr.  M.  Smith  sunmed  ap  the  evidence  in  support  of  it  on  the  21st  of  June ;  tioners  to 

show  that 
the  election  was  void  on  the  ground  of  its  being  interrupted  by  rioting,  and  violence  to 
voters. 
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1842.  is  impeached  on  the  grounds,  that  there  was  an  organised 
system  of  menace  and  outrage  carried  on  to  deter  voters 
from  poHing  for  Mr.  Leader  and  Mr.  Longfield ;  that  large 
numbers  of  voters  were  in  fact  so  deterred ;  that  there  was 
no  freedom  of  election,  a  small  portion  only  of  the  electors 
recording  their  votes;  and  that  Mr.  Leader  and  Mr. 
Longfield  persisted  in  vain  to  procure  an  adjournment  of 
the  poll  in  consequence  of  the  violence  to  which  the  elec- 
tors were  subjected.  An  election  is  void,  when  the  pro- 
ceedings are  not  free,  whether  from  the  practice  of  cor- 
ruption, undue  influence,  or  open  and  direct  force  and 
intimidation.  There  is  no  election  when  choice  is  excluded 
from  the  proceedings.  This  is  one  of  the  oldest  principles 
of  parliamentary  law,  and  has  been  acted  upon  from  the 
earliest  times  of  the  representative  system  in  England. 
In  the  third  year  of  Edward  L,  it  was  enacted  "  that 
elections  ought  to  be  free,  and  that  upon  pain  of  for- 
feiture no  great  man  nor  other  by  force  of  arms,  nor  by 
malice  or  menacing,  shall  disturb  any  to  make  free  elec- 
tion (I)."  And  this  statute  simply  reliearsed  the  old  rule 
of  law  that  elections  ought  to  be  free  (2);  which  has  since 
become  so  well  established,  that  Blackstone  mentions  and 
dismisses  the  principle  in  a  single  sentence  (3).  Although 
the  statute  cited  would  appear  to  be  principally  directed 
against  the  interference  of  the  nobility,  or  of  individuals 
powerful  from  their  rank  ;  yet  it  applies  with  equal  force 
to  the  violent  disturbance  of  election  proceedings  by  per- 
sons of  any  class  (4).     It  has  always  been  held  that  where- 

the  Committee  were  occupied  in  the  interveniDg  days  in  hearing  the  evidence 
in  support  of  the  petition.  As  the  arguments  of  the  petitioners  upon  the  ques- 
tion of  what  was  necessary  for  the  petitioners  to  prove  in  order  -to  avoid  toe 
election,  on  the  ground  of  the  proceedings  being  interrupted  by  riot  and  violence 
offered  to  the  voters,  were  much  the  same  in  Mr.  Serjt.  \Vrangham*s  opening 
and  Mr.  M.Smith's  summing  up,  it  has  not  been  thought  necessary  to  give  them 
separately. 

(1)  West.  I.  c.  5.  (2)  See  2  Inst.  169. 

(3)  1  Com.  p.  179 ;  2  Stephen's  Com.  p.  398. 

(4)  See  1  Roe  on  Elections,  p.  323. 
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ever  the  proceedings  are  interrupted  by  riot  or  tumult,  184S. 
the  election  is  void,  on  the  ground  that  it  is  not  free ; 
and  Mr.  Serjt.  Heywood  (1)  says  that  a  riot  may  be  by 
the  actual  use  of  fraud  or  violence,  or  by  a  display  of 
numerical  strength  accompanied  with  threats ;  and  though 
no  actual  violence  take  place,  yet  if  the  conduct  of  the 
parties  engaged  is  of  such  a  character  as  to  strike  terror 
into  minds  of  ordinary  firmness,  the  election  can  hardly  be 
said  to  be  free.  That  riots  disturbing  the  election  pro- 
ceedings render  the  election  void,  has  been  nearly  uni- 
formly held  by  Committees  for  more  than  two  centuries. 
The  great  exception  however  is  the  decision  in  the  Rox- 
Imrgh  case  (S).  But  the  determination  of  that  Committee 
was  not  consonant  with  the  acknowledged  principles  that 
rule  these  cases ;  it  stands  almost  alone,  and  cannot  from 
the  little  weight  attached  to  it,  be  used  as  a  precedent. 
There  is  also  the  Coventry  case  (3),  decided  in  the  same 
way  as  the  Roxburgh ;  but  it  would  appear,  that  there 
were  riots  on  both  sides,  which  doubtless  weighed  with 
the  Committee;  that  the  petitioning  candidate  retired 
from  the  contest  at  the  close  of  the  first  day  without  any 
reference  to  the  riot  being  the  occasion ;  and  moreover  it 
clearly  appeared  that  the  majority  for  the  sitting  member 
could  not  have  been  turned.  That  Committee  therefore 
probably  considered  that  the  riot  in  point  of  fact  had  not 
afiected  the  proceedings  or  the  return.  With  respect  to 
the  Roxburgh  case  it  is  also  to  be  observed,  that  the  Com- 
mittee may  have  rested  its  determination  on  the  circum- 
stances, that  the  riot  was  confined  to  one  of  the  three 
polling  districts ;  that  the  violence  towards  the  voters 
occurred  after  they  had  polled;  that  the  majority  was  con> 
siderable ;  and  that  the  riot  might  not  have  had  in  fact 

(1)  Counties,  646.  (2)  F.  &  F.  467  . 

(3)  P.  &  K.  335 ;  C.  &  R.  266.    But  sae  Mr.  Austin's  argument  for  the 
petitioDers  in  the  Roxburgh  eate,  F.  &  F.  482. 
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184S.  much  influence  on  the  election,  as  the  numbers  polled  in 
each  polling  district  were  nearly  equal.  Against  these 
two  doubtful  cases  are  to  be  cited  the  determination  in 
the  cases  of  Pontefracty  1624  and  1768 ;  Coventry, 
1706,  1722,  and  1736;  Souihwark,  1702;  Wesiminsier^ 
1722  and  1741 ;  and  Nottingham,  1803(1).  In  every  one 
of  these  cases  the  return  was  set  aside  on  the  general  and 
recognized  principle,  that  a  riot  interrupting  the  proceed- 
ings avoids  the  election  (2).  That  being  the  case,  the 
question  comes  as  to  the  degree  of  interruption  which 
must  be  shown  to  have  taken  place  to  render  the  election 
in  the  present  instance  void.  It  is  not  contended  that  any 
slight  interruption  will  have  that  effect,  or  that  an  isolated 
case  will  be  insufficient ;  for  that  is  not  necessary  to  the 
present  case.  For  the  facts  upon  which  the  petitioners 
rely  are  not  of  this  meagre  description.  The  case  of  the 
petitioners  is  the  systematic  agitation  and  menace  resorted 
to  in  all  parts  of  the  county  against  the  voters  friendly  to 
Mr.  Leader  and  Mr.  Longfield,  sufficient  to  deter  pei-sons 
of  ordinary  nerve  from  proceeding  to  tlie  poll ;  the  actual 
and  successful  exercise  of  violence  in  many  instances  in 
deterring  their  supporters  from  voting ;  and  the  ill  treat- 
ment of  voters  after  polling  for  those  candidates,  calcu- 
lated to  strike  terror  into  the  minds  of  others  coming  to 
the  poll.  Now  with  these  facts,  and  with  the  additional 
fact  that  a  majority  of  the  electors  of  the  county  remained 
unpolled  at  the  final  close  of  the  poll,  it  is  submitted  that 
the  petitioners  are  entitled  to  have  the  election  and  return 
of  the  sitting  members  set  aside,  without  carrying  the 
evidence  any  further.  Even  if  the  sitting  members  had 
had  recorded  in  their  favour  an  actual  majority  of  the 

(1)  See  P.  &  K.  338,  note  (c),  where  the  cases  on  the  subject  of  riots  at 
elections  are  collected.  See  also  Mr.  Austin's  argument  in  the  Rox6ur^A  casf , 
F.  &  P.  452. 

(2)  Roe  on  Elections,  335 ;  1  fil.  Com.  p.  179. 
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registered  electors,  it  would  still  be  for  the  Committee  to  1842, 
say  whether  that  fact  would  conclusively,  or,  indeed,  with 
any  approach  to  probability  show,  what  the  result  of  the 
election  would  have  been,  had  the  proceedings  been  free 
and  uninterrupted.  For  the  presumption  is,  regard  being 
had  to  the  evidence  of  violence  offered  to  persons  ap- 
proaching and  leaving  the  polling  booth,  that  If  some 
were  detained  from  voting,  others  were  terrified  into  giving 
their  votes  for  the  candidates  they  were  opposed  to,  for 
the  sake  of  personal  safety.  As  the  number  of  electors 
unpolled,  however,  is  a  majority  of  the  whole,  the  latter 
presumption  is  much  strengthened.  There  is  also  another 
equally  strong  presumption  in  favour  of  the  petitioners 
which  must  weigh  with  the  Committee ;  and  that  is,  that 
the  voters  who  did  not  vote  were  favourable  to  the  de* 
feated  candidates,  for  there  could  be  no  similar  induce* 
ment  to  abstain  from  polling  on  the  part  of  the  supporters 
of  the  sitting  members  on  whose  side  the  riots  were,  a^ 
there  was  on  the  part  of  the  voters  favourable  to  Mr. 
Leader  and  Mr.  Longfield.  The  Committee  cannot  avoid 
adopting  these  presumptions,  as  every  thing  is  to  be  pre- 
sumed against  those  guilty  of  violence.  The  petitioners 
therefore  cannot  be  called  upon  to  show,  that  they  would 
have  been  elected  had  not  the  riot  intervened,  by  the  tes- 
timony of  a  number  of  unpolled  electors,  larger  than  the 
majority  of  the  sitting  members  over  their  adversaries; 
but  the  Committee  must  proceed  upon  the  reasonable 
presumptions  arising  from  the  facts  lying  within  the  power 
of  the  petitioners  to  prove.  It  is  impossible  to  bring  before 
the  Committee  seven  or  eight  hundred  voters  from  the 
county  of  Cork  to  be  examined  as  to  their  political  bias  at 
the  time  of  the  election.  This  point  was  elaborately  and 
excellently  argued  in  behalf  of  the  petitioners  by  Mr. 
Austin  in  the  Roxburgh  case,  who  pointed  out  the  ne« 
cessary  consequences  of  such  an  investigation,  were  it 
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1842.  even  po8sible>  consequences  such  as  no  tribunal  would 
venture  to  face.  Nor  can  secondary  evidence  be  given 
of  the  intentions  of  voters ;  what  they  might  say  to  can- 
vassers cannot  be  evidence  before  this  or  any  other  legal 
tribunal.  In  the  Roxburgh  case,  it  was  attempted  to  put 
in  the  canvass  books,  to  show  that  a  majority  of  the  voters 
would  have  voted  for  the  petitioner,  but  they  were  rejected 
by  the  Committee  (1).  Unless  therefore  Committees,  in 
cases  of  this  description,  upon  its  being  shown  that  voters 
were  by  violence  or  menace  deterred  from  voting,  adopt 
the  suggested  presumption  that  the  candidates  returned 
had  not  the  legal  majority  of  votes,  it  must  always  be  im- 
possible to  impeach  an  election  gained  by  force  and  out- 
rage. But  in  the  present  case  there  is  that  which  fortifies 
the  presumption,  viz.  the  fact  that  more  than  enough 
electors  remained  unpolled  to  turn  the  election. 

In  the  present  case  the  petitioners  cannot  be  met  with 
the  observation,  that  having  gone  to  the  poll,  they  com- 
mitted themselves  to  take  their  chance ;  for  the  defeated 
candidates  applied  to  the  assessor  to  adjourn  the  poll, 
which  he  refused  to  do.  This  application  was  made  at 
the  height  of  the  riot  in  the  city  of  Cork,  produced  by 
the  equality  of  votes  polled  for  all  the  candidates  at  the 
close  of  the  first  day,  and  when  the  morrow  was  looked 
forward  to,  by  the  supporters  of  Mr.  Leader  and  Mr. 
Longfield,  with  alarm.  The  returning  o£Scer,  under  4 
Geo.  IV.  c.  55,  s.  70,  had  the  power  of  adjourning  the 
poll  from  time  to  time  till  the  riot  ceased;  but  which  he 
did  not  avail  himself  of.  And  it  was  this  refusal  to  ad- 
journ which  in  fact  gave  effect  to  the  riot,  and  allowed 
the  sitting  members  to  poll  a  majority  of  votes. 


(1)  F.  &  F.  475  ;  sec,  however,  the  Coventry  ca$e,  P.  St  K.  835,  where  the 
same  evidence  was  received  by  the  Committee,  but  owing  to  the  circumstances 
mentioned  by  Mr.  Serjt.  Mereweiher  in  the  Roihurgh  case,  P.  &  K.  474. 
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Mr.  Austin  for  the  sitting  members. — It  is  not  disputed     184S.  . 
that,  as  a  general  legal  proposition,  elections  ought  to  be  Argument, 
free.   It  is  true,  that  unless  an  election  is  free,  it  is  no  elec-  titionershad 
tion  at  all.    And  the  question,  in  attempts  to  avoid  elections  ^^  f^ct^^e- 
on  the  ground  of  illegal  interruption  is,  in  what  respects  cessary  for 
has  the  necessary  freedom  been  broken  in  upon?     Now  election  on 
it  is  asserted  by  the  other  side,  that  where  an  election  is  aifefed^n  * 
disturbed  by  excesses,  certain  presumptions  must  lead  the  ^^"  P^^*' 
Committee  to  set  it  aside.     But  that  is  not  the  true  prin- 
ciple upon  which  Committees  proceed  in  these  cases; 
they  require  it  to  be  shown  that  the  majority  was  the  re- 
sult of  the  disturbance  of  the  proceedings.     It  cannot  be 
maintained,  although  to  be  consistent,  it  must  be  main- 
tained by  the  other  side,  that  an  election  would  be  void 
where  some  half  dozen  voters  were  kidnapped  and  pre- 
vented polling,  notwithstanding  the  majority  of  the  con- 
stituency were    allowed    to  vote   without    interruption. 
That  is  a  proposition  that  cannot  be  supported,  but  it  is 
in  effect,  the  fundamental  proposition  of  the  reasoning  of 
the  petitioners.     But  the  real  principle  which  regulates 
the  determination  of  Committees  in  these  cases,  is  analo- 
gous to  the  principle  upon  which  elections  are  avoided  on 
the  grounds  of  bribery,  where  bribery  is  not  imputed  to 
the  members  returned,  or  their  agents.     In  a  case  of  the 
latter  description,  it  must  be  shown  that  the  majority  was 
the  result  of  bribery;  so  here  it  must  be  shown  that  the 
sitting  members  obtained  their  majority  by  violence;  for 
it  is  not  hinted  at  in  the  petition,  and  certainly  not  in  the 
opening  or  course  of  the  petitioner's  case,  that  the  sitting 
members  were  in  any  way  connected  with  the  alleged  dis- 
turbances.    The  clear  law  in  such  a  case  is,  that  the  vio- 
lence or  menaces  relied  on  to  vacate  the  election,  affected 
the  actual  majority.    The  resolutions  in  the  Roxburgh 
case  were  founded  on  a  just  view  of  the  law.     The  Com- 
mittee in  that  case  reported  that  riots  and  tumultuous 
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184s.  proceedings  had  taken  place  at  the  election,  but  they 
were  not  of  such  a  nature,  nor  of  so  long  duration,  as  to 
prevent  the  votes  of  the  electors  being  taken  (1).  The 
majority  therefore  not  being  affected  by  the  riots,  the 
election  was  not  avoided.  To  impeach  this  principle  the 
Poniefraet  ea8e{2)  has  been  cited,  one  of  the  oldest  in  the 
books,  but  which  is  not  in  point,  as  the  election  there  was 
avoided  because  it  did  not  appear  with  certainty  who  had 
the  majority.  The  grounds  of  the  decision  of  the  Coven- 
try case,  1706,  also  cited,  cannot  be  ascertained.  At 
that  time  petitions  were  heard  at  the  bar  of  the  House, 
and  the  reasons  of  the  resolutions  come  to  are  not  always 
apparent.  The  case  has  been  cited  probably  from 
Care  w  (3),  who  compiled  his  work  from  the  Journals. 
But  the  evidence  which  still  remains  shows  that  the  sit- 
ting members  were  implicated  in  the  matters  complained 
of  by  the  petition.  And  the  Pontejraei  case  of  1768  was 
not  defended,  though  cited  as  a  case  of  an  election  being 
avoided  on  the  ground  of  riots.  Now  an  important  prin- 
ciple, which  is  not  contradicted  by  these  cases,  and  which 
is  supported  by  the  Coventry  case  of  18S7,  and  the 
Coventry  case  of  1833,  has  not  been  adverted  to  by  the 
other  side;  and  that  is,  that  the  poll  must  be  actually  ob- 
structed, and  not  merely  interrupted,  by  the  riot,  to 
render  the  election  void.  When  the  sense  of  the  electors 
has  been  taken,  notwithstanding  interruptions  from  riot 
or  violence,  the  election  is  good.  It  is  said  by  Mr.  Serjt. 
Heywood,  that  riots  may  be  so  outrageous  as  to  excuse 
the  sheriff  making  a  special  return,  but  this  may  be  safely 
laid  down,  that  they  must  be  such  as  to  prevent  the 
sheriff  proceeding  with  the  election  (4).  It  is  upon  this 
principle  that  the  legislature  has  provided  for  the  ad- 

(1)  F.&F.503.  (3)  Page  145. 

(2)  Glanv.  p.  143.  (4)  Od  CouDty  ElectioDf,  p.  508. 


CORK.  547 

journment  of  the  poll  at  Irish  electionsi  and  expressly  de-     184S. 
Glared,  that  it  shall  not  be  closed  in  case  of  riot  and 
tuniuU.     By  the  4  Geo.  IV •  c.  55,  s.  70,  it  is  enacted,  that 
in  case  of  violent,  riotous  or  outrageous  disturbance  of 
any  election  and  proceedings  of  the  poll,  such  disturb- 
ance ^'  shall  not  be  any  excuse  to  the  returning  officer, 
or  afford  him  any  pretence  for  closing  the  poll,  or  making 
a  return,"  but  the  court  shall  be  thereupon  adjourned, 
and  continued  by  adjournment  from  time  to  time,  until 
the  disturbance  shall  have  ceased,  when  the  returning 
officer  shall  again  proceed  in  taking  the  poll.     The  sec- 
tion then  provides  for  the  punishment  of  the  persons 
concerned    in   the   disturbance.      In    the   English   and 
Scotch  Reform  Acts  there  are  similar  provisions  for  ad- 
journing the  poll  in  case  of  riotous  disturbance  of  the 
election,  and  to  prevent  a  riot  being  turned  into  a  pre- 
tence for  avoiding  an  election.    It  is  plain,  therefore,  that 
unless  the  riot  prevents  the  majority  from  being  ascer- 
tained, it  is  not  such  a  disturbance  as  to  render  the  elec- 
tion void.     The  object  of  the  legislative  enactments  is 
quite  clear.     It  is  notorious  that,  in  former  times,  return- 
ing officers  were  accustomed  to  tamper  with  the  poll  and 
return;  and  it  was  a  favourite  stratagem  to  suggest  a  dis- 
turbance of  the  election  by  riot.     Many  acts  were  passed 
from  time  to  time  to  regulate  the  conduct,  and  prevent 
the  frauds  of  returning  officers;  and,  finally,  the  statutes 
that  have  been  mentioned.     It  is  submitted,  therefore, 
that  although  proceedings  of  a  certain  description,  not 
consistent  with  the  tranquillity  that  ought  to  prevail  at  an 
election,  took  place  in  the  present  instance,  it  has  not 
been  shown  that  the  majority  was  affected  by  those  pro- 
ceedings; nor  is  it  shown,  the  fact  being  notoriously  the 
reverse,  that  the  poll  and  election  were  obstructed  by 
them.    In  these  two  material  respects,  therefore,  the  evi- 
dence of  the  petitioners  is  defective. 
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184S«  Moreover^  the  evidence  given  in  support  of  the  petition, 
although  it  proved  the  exercise  of  violence  to  a  certain 
extent,  and  riotous  proceedings  in  the  county  and  at  the 
poll,  did  not  prove  the  existence  of  the  kind  of  riot,  which 
alone  renders  an  election  void.  Mr.  Rogers  says,  in  re- 
ference to  a  passage  in  Mr.  Serjt.  Hey  wood's  Treatise  on 
County  Elections,  quoted  by  the  other  side,  '^  that  it  ought 
to  be  added  that  the  riot  must  be  founded  on  system,  or, 
at  least,  on  premeditation ;  for  a  casual  affray,  or  inci- 
dental disturbance,  without  intention  of  overawing  or 
intimidating  electors,  could  not  be  considered  as  affecting 
the  freedom  of  election  (1)."  It  is  a  principle  laid  down 
by  all  the  text  writers,  that  the  riot  to  affect  the  election 
must  be  premeditated,  or  connected  with  the  members 
returned.  Now  in  the  present  case,  it  is  not  pretended 
that  the  sitting  members  were  in  any  way  connected  with 
the  violence  and  tumults  complained  of;  and  the  evidence 
is  strong  that  there  was  no  violence  premeditated  for  the 
purpose  of  obstructing  the  poll.  It  appears  that  voters 
arrived  freely  from  all  parts  of  the  county,  with  one  slight 
exception  in  the  West  Riding;  there  was  no  universal 
riot;  there  was  nothing  to  affect  the  poll,  as  far  as  the 
access  from  various  parts  of  the  county  was  concerned. 
Then  as  to  the  city  of  Cork  itself,  there  is  no  evidence 
that  the  excitement  or  disturbance  was  directed  to  the 
obstruction  of  the  poll,  for  the  poll  books  show  a  regular 
alternate  polling  of  the  tallies  throughout  the  first  day, 
down  to  the  very  moment  of  the  protest  of  the  defeated 
candidates  being  given  to  the  assessor. 

Then  as  to  the  duty  of  the  returning  officer  to  adjourn 
the  poll :  this  was  entirely  in  his  discretion.  The  evidence 
does  not  show  that  the  polling  was  interrupted,  the  state 
of  the  poll  books,  on  the  contrary,  shows  that  it  was 
going  on  with  regularity  at  the  moment  the  request  to 
(1)  Law  of  Elections,  p.  242. 
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adjourn  was  made.    This  part  of  the  case  is  an  appeal     184S, 
from  the  judgment  of  the  assessor,  and  without    the 
identical  facts  that  were  before  him,  the  Committee  is 
not  in  a  position  to  reverse  his  judgment.    The  assessor 
should  therefore  have  been  called  by  the  other  side. 

May  21. 

The  Committee  resolved,   "That  Daniel  O'Connell,  Final reso- 
Esquire,  and  Edmund  Burke  Roche,  Esquire,  were  duly   ^^^' 
elected  knights  of  the  shire  to  serve  in  this  present  par- 
liament for  the  county  of  Cork  (1)." 

In  order  to  prove  the  poll  in  this  case,  the  clerk  of  the  Proof  of  the 
peace  of  the  county  was  called,  who  stated,  that  he  received  ^ 
the  poll  books,  which  were  in  a  parcel  he  had  with  him, 
from  the  sub-sheriff,  on  the  16th  of  July ;  and  that  the 
sub-sheriff*  appeared  to  be  acting  as  returning  officer  at 
the  election  which  took  place  on  the  11th  July. 

Mr.  Serjt.  Wrangham  then  asked  the  witness  to  pro- 
duce the  poll  books,  and  proposed  to  put  them  in  as 
proved. 

Mr.  Austin  objected  to  the  poll  books  being  put  in  at 
present,  on  the  ground  that  their  authenticity  was  not 
sufficiently  proved ;  the  evidence  of  the  clerk  of  the  peace 
not  extending  beyond  the  time  during  which  they  had 
been  in  his  custody.  The  petitioners  are  seeking  to  avail 
themselves  of  the  facilities  afforded  by  the  statute  of 
4  Geo.  IV.,  for  proving  Irish  poll  books,  by  which  the 
production  of  the  poll  books  by  the  clerk  of  the  peace  is 
to  be  deemed  sufficient  evidence  for  them  ;  without  how- 

(1)  Upon  tbis  resolution  being  moved,  an  amendment  was  proposed  that, 
*'  The  system  of  outrage  and  violence  was  of  such  a  nature  a^  the  late  election 
for  the  county  of  Cork,  as  to  be  calculated  to  strike  terror  into  the  minds  of  the 
electors  of  that  county,  and  to  destroy  all  freedom  of  election."  The  Committee 
divided  :  four  voting  for  the  original  motion,  Sir  J.  Guest,  Mr.  Granger,  Mr. 
Collins,  and  Mr.  Uayter ;  and  three  for  the  amendment,  Mr.  Lawson,  Mr. 
Cholmondeley,  and  Mr.  Dickinson. 
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1843.  ever  showing  that  they  have  performed  the  obligations 
imposed  by  that  Act  upon  parties  seeking  to  avail  them- 
selves of  its  provisions.  By  the  76th  section  it  is  enacted 
that  the  returning  officer  shall  within  twenty-one  days  of 
the  final  close  of  the  poll,  deliver  the  poll-books  to  the 
clerk  of  the  peace  in  the  case  of  a  county  election,  veri- 
fying upon  oath(l)9  to  be  administered  in  the  manner 
therein  mentioned^  that  such  poll  books  are  die  original 
poll  books,  and  that,  from  the  final  close  of  the  poll  to  the 
time  he  delivers  them,  there  has  not  been  any  obliteration, 
erasure,  addition,  or  alteration  made  in  them.  The  sec- 
tion then  enacts  that  such  books  shall  be  carefully  kept 
amongst  the  records  of  the  county,  and  that  the  produc- 
tion of  them  by  the  clerk  of  the  peace  shall  be  deemed 
sufficient  evidence  of  their  authenticity.  Now  unless  the 
petitioners  also  produce  and  prove  the  affidavit  made  by 
the  returning  ofiicer  at  the  time  he  delivered  those  books 
to  the  clerk  of  the  peace,  they  are  not  in  a  position  to 
prove  that  the  books  in  question  are  the  poll  books  at  all ; 
and,  next,  they  cannot  show  that  they  were  not  altered 
before  they  came  to  the  hands  of  the  returning  officer. 
At  present  the  other  side  have  not  advanced  a  step 
towards  proving  the  poll  books. 

Mr.  Serjt.  Wrangham. — The  case  he  had  opened  to 
the  Committee  was  not  a  scrutiny;  and  the  poll  books 
consequently  were  wanted  for  no  other  purpose  than  to 
prove  that  an  election  took  place,  and  that  certain  persons 
were  candidates.  The  poll  books  come  from  the  proper 
custody  provided  by  the  statute  ;  they  were  delivered  into 
that  custody  within  the  required  time ;  and  they  were  so 
delivered  by  the  sub-sheriff,  who,  it  is  proved,  acted  as 
returning  officer  at  the  election.  [The  parcel  containing 
the  poll  books  was  then  opened,  and  it  was  found  to  con- 

(I)  S^e  the  aignment  upon  the  proof  of  ike  poll  id  the  WaUrford  can,  pott, 
as  to  what  may  satisfy  these  words. 
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tain  an  affidavit  made  in  the  proper  form  by  the  sub-     184^. 
sheriff.]     The  affidavit  now  produced  is  a  sufficient  affi- 
davit within  the  statute ;  the  deponent  having  acted  as 
returning  officer. 

Mr.  Austin  objected  to  the  affidavit  being  received  as 
it  was  not  made  by  the  returning  officer. 

The  sub-sheriff  was  then  called,  who  proved  that  in 
many  respects  he  acted  as  returning  officer,  though  the 
high  sheriff  was  present  during  the  election;  that  witness 
delivered  the  poll  books  to  the  poll  clerks,  and  received 
them  back  from  them,  and  kept  them  in  his  custody  until 
he  delivered  them  to  the  derk  of  the  peace ;  and  that 
whilst  they  were  in  the  custody  of  witness  they  remained 
unaltered. 

Mr.  Awtin  then  said  that  he  was  satbfied  with  the 
proof  given  of  the  authenticity  of  the  poll  books;  but 
must  still  maintain  that  the  affidavit  produced  was  not 
made  by  the  proper  person  (1). 

The  poll  books  were  then  put  in. 

(I)  The  objection  appeared  to  be  insisted  on  for  the  purpose  of  compelling 
the  petitioners  to  produce  the  sheriff  as  a  witness. 
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CASE   XVIII.  ' 


CAERNARVON. 


1841. 


A  recogni'    At  the  last  election  for  the  borough  of  Caernarvon^  Lord 
unce.^n  er  Q^^^g^  Paget,  and  William  Bulkeley  Hughes,  Esq.  were 
m!*4  6^'    candidates.     Mr.  Hughes  was  returned.     On  the  7th  of 
iLf*^*°       September,  1841,  Lord  George  Paget  presented  a  peti- 
jusiiceofthe  tion  to  the  House  of  Commons,  complaining  of  ike  elec- 
shooid  be     ^^^  ^°^  return  of  Mr.  Hughes.    The  recognizance  en- 
taken  before  tered  into  in  respect  of  the  petition,  by  Lord  George 
haviogjuris-  Paget,  and  one  surety  for  the  sum  of  £1000,  was  taken  in 
the  ^aoe°     Westminster,  before  a  gentleman  who  was  a  justice  of  the 
TnielLlinto  P®*^®  ^^^  *^®  county  of  Cardigan.    The  surety  was  ob- 
jected to  on  the  part  of  the  sitting  member,  under  the  8th 
and  13th  sections  of  the  4  &  5  Vict.  c.  58,  on  the  ground, 
that,  the  recognizance  having  been  entered  into  in  West- 
minster, it  ought  to  have  been  taken  before  a  justice  of 
the   peace  having  jurisdiction  in   Westminster.      The 
examiner  of  recognizances  decided  in  favour  of  the  objec- 
tion, and  reported  to  the  Speaker,  that  the  surety  to  the 
petition  was  objectionable,  "  on  the  ground,  that  a  person 
named  in  the  recognizance  had  not  acknowledged  the 
same(l).'' 

(1)  Votes,  Sept  22»  1841.  On  the  1st  of  October,  Mr.  C.  Buller  presented 
a  petition  to  the  House  from  Lord  George  Paget,  complaining  of  the  decision 
against  the  sufficiency  of  the  recognizance,  and  praying  to  be  allowed  to  present 
another  petition  against  the  election.  And  on  the  6th  October,  Mr.  C.  Buller 
brought  forward  a  motion  founded  on  the  prayer  of  the  petition.  But,  a(^ 
some  debate,  the  motion  was  withdrawn. 


(     5o3     ) 


CASE  XIX. 

BELFAST. 

The  Committee  was  appointed  on  the  31st  of  May,  1842,      1842. 
and  consisted  of  the  following  gentlemen: 

William  Goodenough  Hayter,  Esq.,  M.  P.  for  Wells.— (Chairman.) 
William  Bagge,  Esq.,  M.  P.  for  West  Norfolk. 
Henry  George  Ward,  Esq.,  M.  P.  for  Sheffield. 
Charles  Barry  Baldwin,  Esq.,  M.  P.  for  Totnes. 
Sir  Andrew  Leith  Hay,  Baronet,  M.  P.  for  Elgin,  &c. 
Ralph  Bernal,  Esq.,  M.  P.  for  Weymouth. 
Frederick  Polhiil,  Esq.,  M.  P.  for  Bedford. 
Petitioners — 1.  Lord  Ennishowen  and  Carrickfergus. 

2.  Lord  Ennishowen   and  Carrickfei^gus,  and    Archibald 

M'Brair,  an  elector. 

3.  George  Kennedy  Smith,  and  Archibald  M'Brair,  electors. 
Sitting  Metnhas — James  Emerson  Tennent,  Esq.,  and  William  Gillilan 

Johnson,  Esq. 

Counsel  for  the  PetUioners'^Mv.  Austin,  Q.  C,  Mr.  Cockburn,  Q.  C, 

and  Mr.  Leahy. 

Agent—Mr,  Coppock. 

Counsel/or  the  Sitting  Members^llr,  Serjt.  Wrangham,  Hon.  J.  Talbot, 

and  Mr.  Whiteside. 

Agent — Mr.  Bates. 

The  candidates  at  the  election  were,  George  Hamilton 
Chichester,  commonly  called  the  Earl  of  Belfast,  James 
Emerson  Tennent,  William  Gillilan  Johnson,  and  David 
Robert  Ross,  Esquires.  The  nomination  of  the  candi- 
dates took  place  on  the  5th  of  July,  1841,  and  the  polling 
on  the  five  following  days.     At  the  close  of  the  poll  the 
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whether  a 
candidate, 
who  sioce 
the  election 
hax  been 
created  a 
peer,  can 
be  a  peti- 
tioner. 


numbers  were :   Mr.  Tennent,  927 ;  Mr.  Johnson,  913 ; 
Lord  Belfast,  821;  Mr.  Ross,  792. 

Between  the  election  and  the  presentation  of  the  peti- 
tions, Lord  Belfast  (who  at  the  time  of  the  election  was  a 
commoner)  was  created  a  peer  of  the  realm,  by  the  title  of 
Baron  Ennishowen  and  Carrickfergus.  On  the  16th  of 
February,  1842,  when  the  election  petitions  were  referred 
by  the  House  to  the  General  Committee  of  Elections,  an 
objection  was  taken  to  referring  the  petition  of  Lord 
Ennishowen  and  Carrickfergus,  being  the  petition  of  a 
lord  of  parliament.  And  Mr.  Thesiger  moved  that  the 
petition,  on  that  account,  be  not  referred  to  the  General 
Committee.  The  debate  that  arose  thereon  was  adjourned 
to  the  18th  of  February,  when,  after  some  further  dis- 
cussion, the  motion  was  withdrawn,  and  the  petition  was 
referred  to  the  General  Committee  (1). 

(1)  The  principal  topics  adverted  to  by  the  speakers  in  the  first  debate  on 
Mr.  Thesiger's  motion,  on  the  16lh  February,  were  the  following : 

The  point  in  the  present  case  involved  a  question  of  great  interest,  as  con- 
nected with  the  privileges  of  the  House :  whether  it  was  competent  to  a  peer  of 
parliament  to  interfere  with  elections,  by  becoming  a  petitioner  against  the 
return  of  a  member  of  that  House.  The  first  of  these  petitions  was  from  Lord 
Ennishowen,  and  the  other  from  the  same  noble  lord  and  Archibald  M^Brair, 
one  of  the  electors  of  Belfast ;  but  the  noble  lord  alone  had  entered  into  the 
recognizance  in  respect  of  the  latter  petition,  and  therefore  for  all  practical  pur- 
poses must  be  considered  as  the  only  petitioner.  The  circumstances  of  the  case 
were  new :  on  reference  to  the  journals,  no  case  could  be  found,  in  which  ao 
unsuccessful  candidate  at  an  election,  who  had  petitioned  against  the  ratum, 
had  been  called  up  to  the  House  of  Peers  between  the  election  and  the  pre- 
sentation of  the  petition.  The  question  for  the  House  to  decide  was,  whether 
the  petition  of  Lord  Ennishowen  was  a  breach  of  the  privileges  of  the  House 
under  the  sessional  order  declaring  it  to  be  an  infringement  of  the  liberties  and 
privileges  of  the  House,  "  for  any  lord  of  parliament,  &c.,to  concern  himself  in 
the  election  of  members  to  serve  for  the  Commons  in  Parliament."  There  might 
be  some  doubt  as  to  the  correct  interpretation  of  that  order :  whether  it  referred 
merely  to  the  period  of  the  election.  It  was  plain,  however,  that  if  a  party 
applied  to  the  House  for  the  purpose  of  avoiding  an  election,  what  did  he  but 
concern  himself  in  that  election  1  This  being  a  question  of  privilege,  the  House 
ought  to  decide  it :  a  question  of  privilege  could  not  be  referred  to  a  Committee. 
The  3rd  section  of  the  4  6c  5  Vict.  c.  58  provided,  that  no  election  petition  shall 
be  received  by  the  House  unless  subscribed  by  some  person  claiming  therein  to 
have  had  a  right  to  vote  at  the  election,  or  to  have  bad  a  right  to  be  returned  or 
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The  same  charges  and  allegations  were  repeated  verba-  1842. 
tim  in  all  the  three  petitions  :  and,  as  one  was  from  electors 
only,  the  question  whether  Lord  Ennishowen  and  Carrick- 
fergus  could  be  heard  as  a  petitioner  was  practically  un- 
important, and  was  not  raised  before  the  Select  Committee 
appointed  to  try  the  petitions. 

Under  the 

When  the  Committee  met  on  the  2d  of  June  (1),  the  ^jst  section 

^    "  orthelnsb 

three  petitions  were  read.    After  stating  the  day  of  the  RefonnAct, 
election,  and  the  names  of  the  candidates,  and  that  Thomas  ber  of  regis- 
Verner,  the  sovereign  of  the  borough  of  Belfast,  acted  as  J^hose^^**"' 
the  returning  officer,  and  that  a  poll  being  demanded  and  °an^es begin 
taken,  James   Emerson  Tennent,  and  William  Gillilan  same  letter, 
Johnson,  Esquires,  were  declared  to  be  duly  elected  by  a  hun?red'^^ 
majority  of  electors,  and  were  returned ;  the  petitions  pro-  ™°'®  ^jf"** 
ceeded  to  allege,  *'  That  the  said  majority  and  return  place  ought 
were  procured   and  obtained  by  the  undue  and  illegal  videdfor 
means  hereinafter  stated,  that  is  to  say  :  That  of  the  seven  '**xhe  num- 
deputies  appointed  by  the  said  sovereign  to  take  the  poll  |!«'  <>f  H- 
in  the  several  booths  or  places  of  polling,  four  were  minors  provided 
and  under  age,  and  incapable  of  acting  as  such  deputies,  inVafficient'^ 

in  that  re- 
elected thereat,  or  alleging  himself  to  have  been  a  candidate  at  the  election,  spect,  and 
According  to  the  petition.  Lord  Ennishowen  had  a  right  to  present  himself  as  a  \^^^^  ^^ 
candidate,  and  had  a  right  to  be  elected  and  returned  :  he  was  therefore  clearly  further 
entitled  to  be  a  petitioner  within  the  terms  of  Ihe  act.    Had  he  then,  by  being  impeded  by 
removed  to  the  Upper  House,  lost  the  right  to  dispute  what  the  petition  described  ^^^  ^^^^j 
as  an  improper  return  1  unnecSsary 

In  the  resumed  debate  on  the  18th  February,  a  strong  opinion  was  expressed  ezamina- 

by  several  of  the  speakers,  (Mr.  C.  Wood,  Mr.  Williams  Wynn,  The  Solicitor  tioo  of  the 

General,  and    Sir  R.  Peel),  that  the  30lh  section  of  the  4  &   6  Vict.  JJ?^"'  <»'- 

c.  68,  rendered  it  imperative  to  refer  to  the  General  Committee  all  election  ^^^  adroi- 

petitions,  which  had  been  received  by  the  House ;  and  this  petition  having  been  nistration  of 

received,  the  House  had  no  alternative  in  the  matter.    The  motion  was,  in  the  bribery 

consequence,  withdrawn.— Hansard's  Pari.  Deb.  vol.  60,  p.  631.  641.  *°4  ^"*li?" 

^7v^««     «.  ^./,.  .,»i  .   e  cationoaths, 

(1)  The  Committee  met  for  the  first  time  on  the  Ist  June,  but,  on  account  of  ^^^  election 

the  absence  of  Mr.  Serjeant  Wrangharo,  who  was  prevented  by  illness  from  was  set 

attending  as  leading  counsel  for  the  sitting  members,  adjourned  until  the  next  aside. 

day.  J**®  *P" 

^  pointment 

of  a  mioor  to  be  deputy  retucoing  officer  is  illegal. 

pp2 
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184S  ^y  reason  whereof  the  administration  of  oaths  to  the  voters, 
—  ~  and  the  other  acts  and  things  required  to  be  done  by 
such  deputies,  in  and  about  the  taking  the  poll  in  their 
several  booths  or  places  of  polling,  could  not  be  legally 
performed,  but  were  void  and  of  no  effect  in  law ;  That 
the  booths  or  polling  places  appointed  for  taking  the  votes 
at  the  said  election  were  insufficient  for  that  purpose,  and 
more  particularly  the  booth  No.  5,.  in  which  all  persons 
were  required  to  poll  whose  surnames  began  with  the 
letter  M. ;  That  the  sovereign  and  his  deputies  neglected 
to  open  the  poll  on  the  several  days  of  the  said  election  at 
the  hours  prescribed  by  law,  and  permitted  the  friends, 
agents,  inspectors,  and  managers  of  the  said  James  Emer- 
son Tennent,  and  William  Gillilan  Johnson  to  practise 
divers  illegal  and  unwarrantable  modes  of  interruption 
and  delay  of  the  polling  at  the  said  election,  as  well  by  the 
unnecessary  and  vexatious  administration  of  the  bribery 
oath,  and  of  the  qualification  oath,  to  every  elector  who 
tendered  his  vote  for  the  said  George  Hamilton  Chichester, 
Earl  of  Belfast,  and  the  said  David  Robert  Ross,  or  one 
of  them,  as  by  consuming  an  unnecessary  length  of  time 
in  the  examination,  or  pretended  examination,  of  the  affi- 
davits and  certificates  of  such  electors,  and  by  tendering 
frivolous  objections  in  writing  to  the  reception  of  their 
votes,  and  by  persevering  in  continuing  to  make  objections 
which  had  been  already  overruled  by  the  returning  officer, 
and  by  occupying  a  great  and  unnecessary  length  of  time 
in  preparing  and  writing  out  objections,  and  by  illegally 
delaying  the  poll  until  such  objections  were  written  out, 
and  many  other  vexatious  and  improper  practices,  and 
also  by  allowing  and  receiving  such  objections  contrary  to 
law,  and  otherwise  obstructing  the  electors  in  the  interest  of 
the  said  Earl  of  Belfast  and  the  said  David  Robert  Ross, 
or  one  of  them,  in  giving  their  votes  at  the  poll,  notwith- 
standing repeated  remonstrances  and  protests  on  behalf 
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of  the  said  George  Hamilton  Chichester,  Earl  of  Belfast,  1842. 
and  the  said  David  Robert  Ross,  by  means  of  which 
several  premises  the  time  allowed  by  law  for  the  continuance 
of  the  election  became  insufficient  for  the  whole  number 
of  electors  who  were  ready  and  willing  to  poll  for  the  said 
George  Hamilton  Chichester,  Earl  of  Belfast,  and  the  said 
David  Robert  Ross,  or  one  of  them,  to  give  their  votes  at 
the  said  election,  though  all  due  diligence  for  that  purpose 
was  used  by  the  said  electors,  and  in  fact  a  large  number 
of  the  said  electors,  greatly  more  than  sufficient  to  have 
placed  the  said  George  Hamilton  Chichester,  Earl  of 
Belfast,  and  the  said  David  Robert  Ross,  at  the  head  of 
the  poll  on  the  final  close  thereof,  were  prevented  from 
polling,  and  seventy-five  of  the  said  electors  were  pre- 
vented from  giving  their  votes  in  the  single  booth  No.  5, 
and  remained  unpolled  at  the  close  of  the  election  ;  that  if 
the  polling  booths  had  been  properly  arranged,  and  more 
particularly  if  the  booth  No.  5  had  been  divided,  and  if 
the  poll  had  been  proceeded  with,  as  by  law  required, 
without  delay  on  account  of  objections,  and  had  been 
duly  conducted  without  the  illegal  delays  and  practices 
aforesaid,  the  whole  number  of  voters  so  prevented  from 
polling  as  aforesaid  might  and  would  have  given  their 
votes  at  the  said  election,  as  they  were  by  law  entitled  to 
do;  by  means  whereof  the  said  George  Hamilton  Chi- 
chester, Earl  of  Belfast,  and  David  Robert  Ross  were 
deprived  of  the  votes  of  the  said  electors,  and  the  fran- 
chises of  the  said  electors  were  wholly  lost  and  defeated." 
The  petitions  also  alleged,  that  a  gross  and  extensive 
system  of  personating  deceased  or  absent  voters  was 
carried  on  at  the  election,  by  the  procurement  and  con- 
trivance of  the  friends,  agents,  and  managers  of  and  for 
the  sitting  members,  and  that  the  votes  of  a  great  number 
of  such  deceased  and  absent  voters  were  actually  put  on 
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184£.  the  poll  in  favour  of  the  sitting  members.  The  petitions 
also  contained  charges  of  bribery  and  treating  against  the 
sitting  members  ;  and  prayed  that  the  Houae  would 
declare  the  election  and  return  of  the  sitting  members  null 
and  void. 

Mr.  Austin  opened  the  case  for  the  petitioners. 

The  grounds  on  which  we  contend  that  the  election 
ought  to  be  set  aside,  are,  1.  The  insufficient  number  of 
booths  provided  for  taking  the  poll;  2.  The  illegality  of 
the  appointment  of  several  of  the  deputy-returning  officers; 
and  3.  The  wilful  delay  and  obstruction  in  taking  the  poll 
in  one  of  the  booths. 

1.  By  the  51st  section  of  the  Irish  Reform  Act(l)  it  is 
enacted^  '^  That  whenever  in  any  one  barony  or  half- 
barony  of  the  county,  or  in  any  county  of  a  city,  or  county 
of  a  town,  or  in  any  borough,  the  number  of  registered 
voters  appearing  by  the  books  of  the  clerk  of  the  peace 
capable  of  voting  at  any  election  for  the  same,  shall  exceed 
six  hundred  voters,  it  shall  and  may  be  lawful  for  the 
returning  officer  or  officers,  and  he  and  they  are  hereby 
required,  to  provide  two  or  more  polling  places  for  such 
barony  or  half-barony,  or  for  such  county  of  a  city  or 
county  of  a  town  or  borough,  and  to  make  such  a  division 
or  divisions  of  the  voters,  according  to  the  first  tetters  of 
their  names,  that  it  shall  not  be  necessary  for  more  than 
six  hundred  voters  to  poll  in  any  one  place  of  polling,  bat 
so  as  not  to  divide  the  names  beginning  with  the  same 
letter  of  the  alphabet ;  and  that  it  shall  and  may  be  lawful 
for  the  returning  officer  or  officers,  and  he  and  they  are 
hereby  required,  to  provide  as  many  new  places  of  polling 
as  may  be  necessary  for  the  purpose,  and  to  appoint  as 
many  additional  deputies  and  poll-clerks  as  shall  be 
necessary  to  take  the  poll  in  such  additional  places  of 

(l)2&3W.4,c.88. 
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polling,  not  exceeding  one  deputy  and  one  poll-clerk  for     1842. 
each  such  place  of  polling." 

The  words,  "  so  as  not  to  divide  the  names  beginning 
with  the  same  letter/'  taken  by  themselves,  and  followed 
literally,  without  a  sufficient  consideration  of  the  main 
purpose  of  the  enactment,  have  led  to  the  practical  difficulty, 
the  consequences  of  which  we  now  call  upon  the  Committee 
to  redress.  The  true  meaning  of  these  provisions,  when 
viewed  as  a  whole,  appears  to  be  this :  that  the  returning 
officer  is  to  provide  so  many  booths  as  will  enable  the 
constituency  to  be  polled  out  without  more  than  six  hun- 
dred polling  at  one  booth ;  and  (as  far  as  may  be  con- 
sistent with  this  leading  arrangement)  the  register  is  to  be 
so  distributed,  that  voters  whose  names  begin  with  the 
same  letter  shall  all  poll  at  the  same  booth :  that  thus  there 
may  be  no  difficulty  in  knowing  where  they  are  to  poll. 
But  that,  if  any  letter  comprizes  more  than  six  hundred 
names,  then  the  returning  officer  ought  to  provide  more 
than  one  booth  for  that  letter.  The  practice  however  has 
been,  in  no  case  to  allot  more  than  one  booth  for  one 
letter.  And  this  has  been  productive  of  great  incon- 
venience, on  account  of  the  great  number  of  names  in  Ire- 
land beginning  with  the  same  letter,  as  for  instance  O. 
and  M. ;  the  latter  particularly,  in  this  part  of  the  country. 

At  the  time  of  this  election,  the  number  of  registered 
electors  for  the  borough  of  Belfast  amounted  to  4060. 
The  arrangements  made  by  the  returning  officer  for  taking 
the  poll  were  as  follows.  There  were  seven  booths,  and 
a  deputy  returning  officer  for  each.  The  voters  were  dis- 
tributed amongst  the  booths,  according  to  the  initial  letters 
of  their  names,  in  this  manner.  To  booth  No.  1  were 
allotted  the  letters  A.  C.  E.,  comprizing  538  voters.  To 
booth  No.  2,  the  letters  B.  D.,  comprizing  531  voters.  To 
booth  No.  8,  the  letters  F.  6.  L  N.  comprizing  521  voters. 
To  booth  No.  4,  the  letters  H.  K.  O.,  comprizing  510 
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184S.     ^^t^*^-     To  booth  No.  6,  the  letters  L.  P.  Q.  11.  T.  com- 

prizing  536  voters.    To  booth  No.  7,  the  letters,  S.  U. 

y.  Y.,  comprizing  536  voters.  For  the  letter  M.,  which 
alone  comprized  as  many  as  89S  voters,  only  the  single 
booth  No.  6  was  provided.  It  was  not  at  all  more  capa- 
cious than  the  other  booths,  its  construction  and  dimensions 
being  in  every  respect  like  those  of  the  rest ;  and  it  was 
quite  insufficient  for  the  purpose  of  polling  out,  within  the 
time  allowed  by  law,  the  whole  of  the  voters  allotted  to  it. 
An  application  was  made  to  the  returning  officer  to  remedy 
its  insufficiency,  but  refused. 

S.  Of  the  seven  deputies,  appointed  by  the  returning 
officer  to  take  the  poll  in  the  several  booths,  four  were 
persons  under  age.  When  the  Committee  are  reminded 
of  the  nature  of  the  powers  and  duties  attached  to  the 
office  of  deputy  returning  officer;  such  as  administering 
oaths  to  the  voters,  and  committing  persons  who  may  dis- 
turb the  proceedings;  the  Committee  will  hardly  fail  to  per- 
ceive, that  the  appointment  of  these  persons  was  illegal  (1). 

3.  The  voting  was  carried  on  by  tallies  of  five,  an 
arrangement  having  been  effected  between  the  two  par- 
ties, according  to  which  it  was  decided  by  lot  which  party 
should  bring  up  the  first  tally,  and  three  minutes  were 
allowed  for  bringing  up  each  successive  tally.  Of  the 
voters  whose  names  began  with  M .,  a  large  majority  were^ 
in  favour  of  Lord  Belfast  and  Mr.  Ross;  means  were 
accordingly  devised  by  the  other  party  for  obstructing  the 
polling  of  tallies  in  the  booth  assigned  to  that  letter.  Mr. 
Maloney,  the  deputy  in  that  booth,  was  a  mere  boy.  Mr. 
Burney  was  the  inspector  on  the  part  of  the  conservative 
candidates,  Messrs.  Tennent  and  Johnson  ;  Mr.  Garratt 
on  that  of  the  liberal  candidates,  Lord  Belfast  and 
Mr.  Ross.     When  the  very  first  name  was  called  on  a 

(1)  It  was  not  stated  by  the  learned  couDsel  whether  any  objection  had  been 
made  to  the  appointment,  previously  to  the  commencenent  of  the  poll. 
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liberal  tally,  Mr.  Burney  required  to  sec  the  voter's  cer-  184fi. 
tificate  or  affidavit  of  registry,  which  he  read  over  as 
slowly  as  possible.  He  then  took  some  time  in  comparing 
it  with  the  entry  in  the  registry  book.  If  they  did  not 
exactly  agree,  Mr.  Burney,  after  considerable  hesitation^ 
decided  upon  objecting  to  the  reception  of  the  vote,  and 
proceeded  with  great  deliberation  to  fill  up  an  objection 
paper.  This  had  to  be  taken  up  to  the  assessor,  that  he 
might  consider  the  objection.  The  assessor  decided 
against  the  objection  in  every  instance.  Then  the  bribery 
oath  was  put  to  the  voter,  tendered  by  Mr.  Burney,  and 
read  very  slowly  by  Mr.  Maloney.  After  that,  the  quali- 
fication oath.  And  then,  at  length,  the  voter's  name  was 
taken  down  by  the  poll-clerk,  and  the  vote  recorded. 
This  course  of  proceeding  was  repeated  in  the  case  of 
almost  every  vote,  on  every  day  up  to  the  close  of  the 
poll.  In  some  cases,  where  the  parties  were  so  respect- 
able that  Mr.  Burney  did  not  venture  to  require  the 
bribery  oath,  Mr.  Burney  stipulated  with  Mr.  Garratt 
for  a  delay  of  three  minutes,  instead  of  putting  the  oath. 
From  this  system  of  wilful  delay  (which,  if  the  deputy  had 
been  competent,  and  had  done  his  duty,  could  not  have 
taken  place,)  it  ensued,  that  it  took  as  much  as  from  forty 
to  forty-five  minutes  to  poll  a  single  liberal  tally.  On  the 
other  hand,  when  a  conservative  tally  was  brought  up, 
Mr.  Garratt  allowed  the  voter  to  poll  without  putting 
either  the  qualification  oath  or  the  bribery  oath,  except 
when  there  might  be  reasonable  cause  for  suspicion,  and 
thus  a  conservative  tally  was  generally  polled  in  eight 
minutes.  The  result  of  all  this  was,  that  there  were  not 
eighty  votes  polled  in  the  M.  booth  on  any  one  day  during 
the  election.  There  was  no  delay  in  bringing  up  the 
tallies,  they  were  always  in  readiness  within  the  stipulated 
time.  The  delay  arose  altogether  from  these  modes  of 
obstruction  practised  within  the  booth.     Of  the  890  voters 
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1848.  in  the  letter  M.  more  than  four  hundred  remained  un- 
polled. And  at  the  close  of  the  poll  there  were  at  least 
one  hundred  electors  besieging  the  booth  in  order  to  rote, 
and,  having  been  prevented  from  polling,  as  many  as  forty 
of  them  formally  tendered  their  rotes  to  the  returning  offi- 
cer. At  the  other  booths^  the  tallies  were  all  polled  out 
before  the  close  of  the  poll.  A  protest  against  the  legality 
of  these  proceedings  was  duly  made  to  the  returning  officer 
during  the  election,  accompanied  by  a  demand  for  an  addi- 
tional booth  and  a  second  deputy  for  the  letter  M.  We 
submit  that  these  proceedings  were  clearly  illegal,  and  must 
hare  the  effect  of  avoiding  the  election.  They  would  have 
that  effect,  even  if  confined  to  the  abuse  of  the  provi- 
sions of  the  Reform  Act,  in  administering  the  bribery  and 
qualification  oaths  for  the  mere  purpose  of  occasioning 
obstruction  and  delay  in  taking  the  poll.  In  the  Carlow 
county  case  in  1835  (1),  the  election  was  set  aside  on  that 
very  ground.  And  in  the  present  case,  there  were  the 
additional  facts  of  inspecting  and  reading  unnecessarily 
the  certificates  and  affidavits,  and  taking  frivolous  objec- 
tions for  the  same  purpose  of  preventing  the  poll  firom 
being  fully  and  fairly  taken. 

The  allegation  respecting  the  personation  of  voters,  and 
the  charges  of  bribery  and  treating  were  not  opened. 
The  poll  having  been  proved  in  the  usual  manner, 
Mr.  Talbot,  for  the  sitting  members,  informed  the  Com- 
mittee, that,  not  being  prepared  to  deny  the  fact  of  the 
minority  of  several  of  the  deputy  returning  officers,  and 
having  also  ascertained  that  impediments  by  which  the 
taking  of  the  poll  was  obstructed  and  a  part  of  the  con- 
stituency prevented  from  giving  their  votes,  had  occurred 
nearly  as  they  were  described  in  the  petition,  be   was 

(1)  May  27  ;  see  90  Jouni.  153,  291.  This  was  the  firtt  Cartow  couoty 
case  in  the  session  of  1835,  and  is  not  reported,  lliat  reported,  K.  &  O.  451, 
wia  the  second  in  the  same  session. 
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obliged  to  admit  that  under  such  circumstances  the  election      184S. 
could  not  be  upheld,  and  on  these  grounds  must  be  de- 
clared void. 

The  Committee  resolved, 

**  That  James  Emerson  Tennent,  Esq.,  and  William  Final  reso- 

lutioDS. 

Gillilan  Johnson,  Esq.^  were  not  duly  elected,  and  that 
the  election  was  a  void  election'*  (1). 

(1)  WehaverMMii  to  know  that  the  rtsolutiona  of  the  Cominittee  were 
solely  founded  ou  the  allegations  respecting  the  insafficiency  of  the  booths. 
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CASE  XX. 

SECOND  NEWCASTLE-UNDER-LYME. 

iMS.     The  Committee  was  appointed  on  Wednesday,  the  20th 
of  July,  184*^,  and  consisted  of  the  following  gentlemen  : 

Lord  Ashley,  M.  P.  for  Dorsetsbire — (Chairman.) 
Lord  Alfred  Hervey,  M.  P.  for  Brighton. 
Lord  Dalmeny,  M.  P.  for  Stirling. 
Octavius  Morgan,  Esq.,  M.  P.  for  Monmouthshire. 
Frederick  Paget,  Esq.,  M.  P.  for  Beaumaris. 
William  Bulkeley  Hughes,  Esq.,  M.P.  for  Carnarvon. 
John  Brocklehurst,  Esq.,  M.  P.  for  Macclesfield. 
Petitioner — John  Campbell  Colquhoun,  Esq. 
Sitting  Member — John  Quincey  Harris,  Esq. 
Counsel  for  the  Petitioner— Mr.  Austin,  Q.  C. ;    Mr.  Serjt  Wrangbam ; 
and  the  Hon.  John  Talbot. 
Agent— Mr,  Stephens. 
Counsel/or  the  Sitting  Member — Mr.  Cole. 
Agent — Mr.  Roberts. 

The  petition  of  John  Campbell  Colquhoun,  Esq.,  a 
candidate  at  the  last  election  of  a  member  to  serve  in  tlie 
present  parliament  for  the  borough  of  Newcastle-under- 
Lyme,  stated ; 

"  That  at  the  election  of  members  to  serve  in  this  pre- 
sent parliament  for  the  said  borough,  which  took  place  in 
June,  1841,  Edmund  Buckley,  Esq.,  and  John  Quincey 
Harris,  Esq.,  and  William  Henry  Miller,  Esq.,  were  can- 
didates, and  that  Mr.  Buckley  and  Mr.  Harris  were 
returned  as  members  elected  to  serve  in  this  present  par-> 
liament  for  the  said  borough  : 
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'^  That  before  and  after  the  teste  and  issuing  out  of  the  184@. 
writ  for  the  said  last-mentioned  election^  Mr.  Harris  did 
by  himself  and  his  agents^  friends,  and  partisans,  by  divers 
ways  and  means,  at  his  charge  and  on  his  behalf,  directly 
and  indirectly  give,  present,  and  allow  to  persons  having 
votes  at  the  said  last-mentioned  election,  money,  meat, 
drink,  lodging,  entertainment,  provision,  and  reward,  and 
did  make  presents,  gifts,  rewards,  and  promises,  agree- 
ments, obligations,  and  engagements  to  give  money,  meat, 
drink,  provision,  presents,  reward,  and  entertainment  to 
and  for  persons  having  votes  as  aforesaid,  and  to  and 
for  the  use,  advantage,  benefit,  enjoyment,  profit,  and  pre- 
ferment of  such  persons,  in  order  that  he  (Mr.  Harris) 
might  be  elected,  and  for  being  elected  to  serve  in  par- 
liament for  the  said  borough  ; 

''  That  before  and  during  the  said  last-mentioned  elec- 
tion, Mr.  Harris  was  by  himself  and  by  hb  agents, 
managers,  and  friends,  guilty  of  divers  acts  of  bribery 
and  corruption,  in  order  to  corrupt  and  procure,  and  did 
by  himself  and  his  agents,  friends,  managers,  and  other 
persons  employed  on  his  behalf,  by  gifts,  money,  rewards, 
and  promises  and  other  corrupt,  illegal,  or  improper 
practices,  acts,  and  means,  corrupt  and  procure  divers 
persons  having  or  claiming  to  have  votes  at  such  election, 
to  give  their  votes  in  favour  of  him  (Mr.  Harris),  and  to 
forbear  to  give  their  votes  for  Mr.  Buckley  and  Mr. 
Miller,  or  for  one  of  them,  at  such  election ;  and  that  Mr. 
Harris,  by  reason  of  the  said  corrupt  and  illegal  practices, 
became  and  was  wholly  disabled  and  incapacitated  to  be 
elected  and  returned  at  such  election  as  a  member  to  serve 
in  parliament  for  the  said  borough,  and  became  and  was 
wholly  disqualified  and  ineligible  to  be  elected  or  returned 
to  serve  in  parliament  for  the  said  borough  on  any  vacancy 
which  might  thereafter  occur  on  the  avoiding  or  setting 
aside  of  the  said  election  and  return  of  Mr.  Harris : 

''  That  after  the  said  return  of  Mr.  Harris,  a  humble 
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1849.     petition  of  certain  electors  of  the  said  borough  was  pre- 
sented  to  the  House,  complaining  of  the  said  election  and 
return  of  Mr.  Harris,  and  showing,  amongst  other  things, 
that  at  the  said  election,  which  took  place  in  June,  ISil, 
%s  aforesaid,  Mr.  Miller,  Mr.  Buckley  and  Mr.  Harris 
were  candidates  to  represent  the  said  borough  in  parlia- 
ment,  and  that  Mr.  Buckley  and  Mr.  Harris  were  returned 
as  duly  elected,  and  that  both  before  and  after  the  teste  and 
issuing  out  of  the  writ  for  the  said  last-mentioned  election, 
Mr.  Harris  did  by  himself  and  his  agents,  friends,  and 
partisans,  by  divers  ways  and  means,  at  his  charge  and  on 
his  behalf,  directly  and  indirectly  give,  present,  and  allow 
to  persons  having  votes  at  such  election,  money,  meat, 
drink,  lodging,  entertainment,  provision,  and  reward,  and 
did  make  presents,  gifts,  rewards,  and  promises,  agree- 
ments, obligations,  and  engagements  to  give  money,  meat, 
drink,  provision,  presents,  reward,  and  entertainment,  to 
and  for  persons  having  votes  as  aforesaid,  and  to  and 
for  the  use,  advantage,  benefit,  enjoyment,  profit  and  pre- 
ferment of  such  persons,  in  order  that  Mr.  Harris  might 
be  elected,  and  for  being  elected   to   serve  in   parlia- 
ment for  the  said  borough,  and  that  before  and  during 
the   said   last-mentioned   election,   Mr.    Harris  was,   by 
himself  and  by  his  agents,  managers,  and  friends,  guilty 
of  divers  acts  of  bribery  and  corruption,  in  order  to  cor- 
rupt and  procure,  and  did  by  himself  and  his  agents, 
friends,  managers,  and  other   persons   employed  in  his 
behalf,  by  gifts,  presents,  money,  rewards,  and  promises, 
and  agreements,  and  securities  for  money,  gifts,  and  re- 
wards, and  by  promises,  and  by  gross  intimidation,  threats 
of  violence,  and  actual  violence,  undue  influence,  and  other 
corrupt,  illegal,  or  improper  practices,  acts,  and  means, 
corrupt  and  procure  divers  persons  having  or  claiming  to 
have  votes  at  such  election,  to  give  their  votes  in  favour 
of  Mr.  Harris,  and  to  forbear  to  give  them  in  favour  of 
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Mr.  Miller;  and  that  Mr.  Harris,  by  the  said  corrupt  and  1849. 
illegal  practices,  was  wholly  disabled  and  incapacitated 
and  ineligible  to  serve  in  this  present  parliament  for  the 
said  borough,  and  that  the  return  of  Mn  Harris  was 
wholly  null  and  void ;  that  extensive,  systematic,  and  open 
and  notorious  bribery  and  corruption,  and  gross  intimida- 
tion and  great  violence  were  practised  and  carried  on  at 
such  election,  by  divers  persons  being  friends,  supporters, 
and  partisans  of  Mr.  Harris,  with  a  view  to  the  election  of 
Mr.  Harris ;  and  that  the  said  election  and  return  of  Mr. 
Harris  were  procured  by  means  of  such  bribery,  cor- 
ruption, intimidation  and  violence  ;  that  by  reason  of  the 
premises  the  election  and  return  of  Mr.  Harris  were 
wholly  null  and  void ;  and  the  said  petitioners  thereupon 
prayed  that  the  House  would  take  the  premises  into  con- 
sideration! and  would  declare  that  Mr.  Harris  was  not 
duly  elected  and  ought  not  to  have  been  returned,  and 
that  the  said  election  and  return  were  wholly  null  and 
void,  and  would  grant  to  the  petitioners  such  other  and 
further  relief  as  to  the  House  should  seem  meet : 

'^  That  after  the  presenting  of  the  said  petition  a  Select 
Committee  was  duly  appointed  by  the  House  to  hear  and 
determine  the  matters  thereof,  and  to  report  upon  the 
same  to  the  House,  and  the  said  petition  came  on  in  due 
course  to  be  heard  and  tried  before  the  said  Select  Com- 
mittee ;  that  at  the  hearing  of  the  said  petition  before  the 
said  Committee  evidence  was  adduced  on  behalf  of  the 
said  petitioners  of  divers  acts  of  bribery  committed  by 
certain  persons  being  agents  of  Mr*  Harris  at  the  said 
last-mentioned  election;  and  that  the  said  Committee, 
after  duly  considering  the  same,  and  hearing  counsel  on 
behalf  of  Mr.  Harris,  came  to  certain  resolutions,  which 
are,  in  substance,  as  follows :  That  Mr.  Harris  was  not 
duly  elected  a  burgess  to  serve  in  this  present  parliament 
for  the  borough  of  Newoastie-under-Lyme ;  that  the  last 
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184^.  election  for  the  said  borough,  as  far  as  regarded  the 
return  of  Mr.  Harris,  was  a  void  election ;  and  the  said 
Committee  further  resolved,  that  Mr.  Harris  was,  by  his 
agents,  guilty  of  bribery  at  the  last  election  for  the  bo- 
rough of  Newcastle-under-Lyme ;  that  it  had  been  proved 
before  the  Committee,  that  John  Tabbernor  was  bribed 
with  5/.,  William  Follows  with  3/.,  John  Follows  with  3/., 
paid  to  his  wife  for  him,  and  Joseph  Follows  with  21,  I5s. 
paid  to  his  daughter  for  him,  by  Thomas  Mayer;  that 
Thomas  Gallimore  was  bribed  with  4^.,  and  Daniel 
Pickerill  with  4^.,  by  Thomas  Conyers;  that  Thomas 
Hassell  was  bribed  with  8/.,  and  Henry  Harrison  with  3/.^ 
by  Edward  Leech ;  that  such  bribes  were  given  to  each 
of  them  to  vote  for  Mr.  Harris;  and  that  it  further  ap- 
peared, that  in  most  of  these  cases  a  small  sum  by  way  of 
commission  was  retained  out  of  the  said  sums  by  the 
briber;  that  no  evidence  was  given  to  show  that  these 
acts  of  bribery  were  committed  with  the  knowledge  and 
consent  of  Mr.  Harris ;  that  the  said  resolutions  of  the 
said  Committee  were  duly  reported  to  the  House,  and 
were  ordered  to  be  entered  upon  the  journals  of  the 
House,  and  were  accordingly  entered  thereon : 

**  That  a  new  writ  was  afterwards  ordered  by  the  House 
to  be  issued  for  the  election  of  some  other  person  as  a 
member  to  serve  in  this  present  parliament,  in  the  room 
of  Mr.  Harris,  whose  election  had  been  determined  to  be 
void  as  aforesaid : 

**  That  by  reason  of  the  premises  Mr.  Harris  became 
and  was  wholly  incapacitated,  disqualified,  and  ineligible 
to  be  elected  and  returned,  or  to  sit  in  this  present  parlia- 
ment for  the  said  borough,  on  the  vacancy  occasioned  by 
the  setting  aside  of  bis  said  former  election  and  return, 
and  the  issuing  of  the  writ  for  a  new  election  as  aforesaid : 

**  That  by  virtue  of  the  said  last-mentioned  writ,  an 
election  of  a  member  to  serve  in  parliament  for  the  said 
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borough}  in  the  room  of  Mr.  Harris,  was  held  by  and      1840. 
before  the  returning  of&cer  of  the  said  borough,  on  the 
IStbdayof  June,  1842: 

"  That  at  the  said  last-mentioned  election  Mr.  Harris, 
notwithstanding  his  incapacity  to  be  returned  or  to  sit  in 
parliament  on  the  said  vacancy,  became  a  candidate  to 
represent  the  said  borough,  as  well  as  the  petitioner; 
that  immediately  upon  the  petitioner  and  Mr.  Harris 
being  nominated  as  such  candidates,  and  before  a  show 
of  hands  was  called  for,  a  notice  and  protest,  under  the 
bands  of  certain  electors  of  the  said  borough,  was,  on  be- 
half of  such  electors,  publicly  delivered  to  the  said  re- 
turning officer,  and  the  same,  together  with  the  report 
annexed,  was  publicly  read  in  the  presence  and  hearing 
of  the  electors  present  at  the  said  nomination,  which  said 
notice  and  protest  was  in  the  words  or  to  the  purport  and 
effect  following ;  that  is  to  say : 

"  *  To  William  Upton  Lister,  Esq.,  the  Returning  Offi- 
'  cer  of  the  Borough  of  Newcastle-under-Lyme.     We,  the 

*  undersigned  electors  of  the  borough  of  Newcastle-under- 

*  Lyme,  do  hereby  give  you  notice,  that  the  Select  Com- 
'  mittee  of  the  House  of  Commons^  duly  appointed  to  try 

*  the  matter  of  the  petition  of  certain  electors  of  the  said 
'  borough,  complaining  of  an  undue  election  and  return  of 

*  members  to  serve  in  this  present  parliament  for  the  said 

*  borough  at  the  last  election  for  the  said  borough,  so  far 
'  as  the  same  concerned  John  Quincey  Harris,  Esq.,  one 

*  of  the  persons  so  returned,  did,  on  the  eleventh  day  of 
'  May,  184S,  make  their  Report  to  the  House  of  Com- 

*  mons,  a  copy  of  which  said  report,  duly  attested,  is  here- 

*  unto  annexed.  And  we  do  hereby  give  you  further 
'  notice,  that  the  said  John  Quincey  Harris,  having  been 
'  by  the  said  Committee  found  guilty  of  bribery  at  the 

*  said  last  election  for  the  said  borough  as  aforesaid,  is 

VOL.  I. — B.  A.  E.  C.  Q  Q 
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ISiS.     '  incapable  of  being  elected  on  the  present  vacancy  to 

*  serve  in  this  present  parliament  for  the  said  borough,  and 

*  therefore  we^  the  undersigned,  do  accordingly  object  to 
'  and  protest  against  the  nomination  of  the  said  John 
'  Quincey  Harris  as  a  candidate,  and  against  the  election 

*  and  return  of  the  said  John  Quincey  Harris  as  a  mem- 

*  her  to  represent  the  said  borough  of  Newcastle-under- 

*  Lyme  at  the  present  election ;  and  we  do  give  you  further 
'  notice,  that  all  votes  given  in  favour  of  the  said  John 
'  Quincey  Harris,  at  this  present  election  of  a  member  to 

*  serve  in  parliament  for  the  said  borough,  will,  on  account 

*  of  the  ineligibility  of  the  said  John  Quincey  Harris,  be 

*  of  no  effect,  but  entirely  lost  and  thrown  away.  Dated 
<  this  13th  day  of  June,  184S.  (Signed)— George  Heath, 
'  John  Mycock.' 

''  That,  nevertheless,  Mr.  Harris  was,  by  the  said  return- 
ing officer,  put  in  nomination,  and  a  show  of  hands  having 
taken  place,  the  said  returning  officer  declared  the  show 
of  hands  to  be  in  favour  of  Mr.  Harris ;  that  a  poll  was 
thereupon  demanded  on  behalf  of  the  petitioner,  and  took 
place  accordingly  on  the  following  day,  being  the  14ih  of 
June,  184S;  that  at  the  close  of  the  said  poll  Mr.  Harris 
was,  by  the  said  returning  officer,  declared  to  have  had  a 
majority  of  votes  thereat,  and  he  was  thereupon  declared 
to  be  duly  elected  and  returned  to  serve  in  this  present 
parliament  for  the  said  borough  : 

''  That  at  the  said  last-mentioned  election  the  incapacity 
and  ineligibility  of  Mr.  Harris  was  a  matter  of  notoriety 
both  before,  at,  and  during  the  poll,  and  was  well  known 
to  the  electors  of  the  said  borough  who  gave  their  votes 
for  Mr.  Harris,  who  had  also  full  notice  of  the  same  at  the 
time  of  their  voting  for  Mr.  Harris ;  that,  in  addition  to  the 
public  notice  of  such  incapacity  of  Mr.  Harris,  so  given  in 
the  presence  and  hearing  of  the  said  returning  officer,  at 
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the  time  of  the  nomination  of  the  candidates  at  the  said  184S. 
last-mentioned  election,  public  notice  of  the  incapacity^ 
disqualification,  and  ineligibility  of  Mr.  Harris  to  be 
elected  and  returned  to  serve  in  parliament  at  the  said 
last-mentioned  election,  and  to  sit  and  vote  as  member 
for  the  said  borough,  and  that  all  votes  given  in  his  favour 
at  the  said  last*mentioned  election  would,  on  account  of 
such  his  incapacity,  be  of  no  effect,  but  entirely  lost  and 
thrown  away,  was  likewise  given  before,  at,  and  during  the 
said  election  by  the  posting  and  distribution  of  printed 
placards  and  notices,  signed  by  certain  electors  of  the  said 
borough ;  and  that  after  the  delivery  of  the  precept  for 
holding  the  said  last-mentioned  election,  and  before,  at, and 
during  the  poll,  notice  of  the  said  incapacity,  disqualifica- 
tion, and  ineligibility  of  Mr.  Harris  to  be  elected  and  re- 
turned to  serve  in  parliament  at 'the  said  election,  and 
that  all  votes  given  in  favour  of  Mr.  Harris  at  the  said 
election  would,  on  account  o(  his  ineligibility,  be  of  no 
effect,  but  entirely  lost  and  thrown  away,  was,  by  or  on 
behalf  of  certain  electors  of  the  said  borough,  given  per* 
sonally  to  the  electors  of  the  said  borough,  both  before  and 
at  the  time  of  their  voting  at  the  said  last-mentioned  elec- 
tion in  favour  of  Mr.  Harris : 

**  That  the  petitioner  humbly  submits  that  the  votes  of 
all  persons  who  voted  for  Mr.  Harris,  having  notice  of  his 
incapacity  and  disqualification  to  be  elected  as  aforesaid, 
were  lost,  thrown  away,  bad,  and  illegal,  and  ought  not  to 
have  been  received,  and  should  now  be  struck  from  the 
poll ;  that  the  number  of  persons  (if  any)  who  voted  for 
Mr.  Harris  at  the  said  last-mentioned  election,  to  whom 
the  incapacity  and  disqualification  of  Mr.  Harris  were  un- 
known at  the  time  of  their  so  voting  as  aforesaid,  is  much 
less  than  the  number  of  good  and  valid  voters  whose  votes 
were  given  at  such  election  for  the  petitioner ;  and  that  the 
petitioner  ought,  by  reason  of  the  premises,  to  have  been 

qq2 
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1842.     returned  as  duly  elected  at  such  election  to  serve  in  the 
present  parliament  for  the  said  borough." 

The  petition  then  contained  allegations  of  treating  and 
bribery  by  Mr.  Harris,  and  prayed,  *'  That  the  House 
would  take  the  premises  into  their  consideration,  and  de- 
clare that  Mr.  Harris  was  not  duly  elected  at  the  said  kst 
election  for  the  said  borough,  and  ought  not  to  have  been 
returned  thereat,  but  that  the  petitioner  was  duly  elected 
and  ought  to  have  been  returned,  and  that  the  House 
would  direct  the  return  to  be  amended  accordingly,  by  the 
substitution  therein  of  the  petitioner's  name,  in  lieu  of  the 
name  of  Mr.  Harris,  or  declare  the  said  last  election  for 
the  said  borough  to  have  been  wholly  null  and  void,  and 
give  to  the  petitioner  such  further  and  other  relief,  &c." 

/a/jf  21         After  the  poll  was  pfoved,  in  support  of  the  petition, 

and  22. 

Where  an     ^^^  resolutions  of  the  former  Committee  were  put  in  evi- 

electioDwai  c[ence.     It  was  also  shown  that  the  protest  set  rorth  in  the 

avoided  on  '^ 

petirioD,       petition  was  given  to  the  returning  officer  on  the  hustings 

Committee  &t  the  nomination,  and  that  he  read  it  to  the  electors,  in  the 
thai  the*  presence  and  hearing  of  the  candidates ;  that  copies  of  the 
nttiogmem-  protest  were  posted  at  the  polling  booths  before  and 
his  agents  during  the  polling;  and  that  several  electors,  amongst 
brib«7  at  ^^^™  ^^^  Thomas  Leech,  were  served  with  copies  of  the 
bnVtrf^o'  P**^^®®*'  before  the  polling  began. 

evidence  Lecch  voted  for  Mr.  Harris,  and  it  was  proposed  by 

to  show  that  the  petitioner's  counsel  to  strike  his  name  off  the  poll,  on 
was^com-^    the  ground  that  the  vote  was  void,  having  been  given  to 

milted  with  Mr.  Harris,  who  was  disqualified  to  be  elected  a  member 
the  know-      ui,  t      i*  ^t  \  it 

ledge  and     ibr  the  borough  of  Newcastle-under-Lyme  on  the  present 

consent  of      „.  «««<«„ 

the  silting     vacancy. 

"*°hSd  ***      ^^'  Austin  and  Mr.  Serjeant  Wrangham^  for  the  peti- 

inelieible  at  tioner.  Contended,  that,  where  an  election  is  avoided  upon 

the  election, 

which  took  place  in  consef^uence  of  such  avoidance. 

Notice  of^his  ioeIig:ibilily  having  been  given,  previously  to  the  poll,  to  the  electors  who 
voted  for  him,  their  votes  were  thrown  away,  and  the  other  candidate  declared  duly  elected. 
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petition  for  bribery ^  and  the  sitting  member  declared  184^. 
guilty  of  bribery,  he  is  incapable  of  being  returned  at  any  ^  jneiiri- 
election  that  takes  place  in  consequence  of  such  avoid-  bilityofMr. 

.  Harris. 

ance  (1).  The  report  of  a  Committee,  avoidmg  an  elec- 
tion on  the  ground  of  bribery,  may  expressly  implicate 
the  sitting  member  as  a  party  concerned  in  the  bribery, 
and  in  such  case  the  report  of  itself  is  sufficient  evidence  to 
show  his  inability  to  retain  his  seat  if  re-elected.  Even  if 
the  report  only  avoids  the  election  in  general  terms,  and 
does  not  expressly  implicate  the  sitting  member,  it  may 
still  be  shown  by  other  evidence  that  he  was  so  connected 
with  the  bribery,  as  to  render  him  ineligible  to  be  returned 
on  the  consequent  vacancy.  The  present  case  is  of  the 
former  description ;  for,  by  the  report  of  the  first  Com- 
mittee, Mr.  Harris  is  expressly  declared  to  be  guilty  of 
bribery  by  his  agents.  The  question  is,  whether  that 
report  does  not  render  Mr.  Harris  ineligible  to  sit  on  the 
present  return. 

There  is  a  fallacy  in  the  expression,  that  a  member 
reported  guilty  of  bribery  at  the  first  election  cannot  be 
returned  at  the  second  election.  In  point  of  fact,  there 
are  two  forms  of  an  election  gone  through,  when  an  elec- 
tion is  set  aside  for  bribery,  and  another  election  follows. 
But,  in  point  of  law,  there  is  but  one  election ;  the  whole 
proceeding  constitutes  only  a  single  election.  There  are 
two  polls ;  but  the  return  on  the  first  being  void  on  ac- 
count of  the  incapacity  of  the  returned  member  to  sit,  in 
consequence  of  his  bribery,  there  must  be  a  second  poll 
in  order  that  a  valid  return  may  be  made.  Mr.  Rogers 
adopts  the  ordinary  language,  and  speaks  of  two  elections, 
but  improperly;  for,  until  the  exigency  of  the  writ  is 
satisfied  by  a  valid  return,  it  is  clear  there  is  no  election. 
Mr.  Harris  having  been  found  guilty  of  bribery  by  his 
agents,  by  a  competent  tribunal,  and  declared  not  to  be 
elected,  was  thereby  declared  incapable  of  being  returned 
(1)  Rog.  £1.  75. 
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184C  at  the  election  to  which  that  decbion  related.  But  if 
Mr.  Harris  was  disqualified  to  be  returned  at  that  elec- 
tioDi  and  the  two  elections  in  fact  amount  but  to  one 
election^  he  cannot  sit  on  the  present  return. 

It  will  not  be  disputed,  that  a  sitting  memberi  who  was 
personally  cognizant  of  the  bribery  which  occasioned  the 
avoidance  of  his  election,  is  disqualified  to  be  returned 
at  the  ensuing  election.    If  he  were  eligible,  he  might  sit 
on  the  subsequent  election  by  means  of  the  bribery  com- 
mitted at  the  former,  and  the  proceedings  of  the  Committee 
which  avoided  the  election  would  be  simply  useless.     But 
it  is  intimated,  that  the  argument  on  the  other  side  will  be, 
that  the  resolutions  of  the  first  Committee  did  not,  in  pcunt 
of  law,  incapacitate  Mr.  Harris  from  sitting  at  a  new  elec- 
tion.   Those  resolutions  were  founded  on  the  stat.  4  &  5 
Viet.  c.  67  ;  and  it  will  probably  be  contended,  that  the 
consequences  to  the  sitting  member  of  bribery  by  an  agent 
have  been  altered  by  that  statute.    That  statute,  however, 
was  not  passed  in  order  to  relax  the  penalties  attached  to 
bribery,  but  to  facilitate  the  proof  of  bribery.    That  was 
its  sole  purpose ;  which  could  not  be  promoted  by  relieving 
the  member  from  any  of  the  penal  consequences  of  bribery. 
The  object  of  requiring  the  Committee  to  report  specially 
whether  the  bribery  was  committed  with  the  '*  knowledge 
and  consent"  of  the  sitting  member,  vas,  that  when  such 
.    was  the  fact,  he  might  be  proceeded  against  criminally, 
as  well  as  the  voters  themselves.    That  is  the  reasonable 
meaning  of  this  provision  of  the  statute,  and  it  is  in  unison 
with  the  preamble.     It  cannot  be  contended  on  the  other 
side,  except  by  distorting  the  meaning  of  that  statute, 
that  a  member  cannot  be  unseated  by  the  bribery  of  his 
agents,  or  that  the  bribery,  to  disqualify,  must  be  per- 
sonal.    In  the  older  cases,  the  resolutions  always  were, 
that  A.  B.  was  guilty  of  bribery,  not  discriminating  whe^ 
ther  by  himself,  or  by  his  agents.     Before  the  new  statute, 
it  was  the  universal  practice  for  members  unseated  on  the 
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ground  of  bribery  not  to  stand  again.  In  the  Cambridge  184S. 
due,  1840,  one  of  the  last  before  the  new  act,  when  Mr. 
Manners  Sutton  was  unseated  on  that  ground,  the  resolu'- 
tion  was  first  drawn  up,  that  the  agents  of  Mr.  Sutton  were 
guilty  of  the  bribery ;  but  afterwards,  in  order  to  meet 
the  usual  practice,  and  to  prevent  any  question  arising 
as  to  his  incapacity  to  be  re-elected,  it  was  altered,  so  as 
to  make  it  appear  on  the  face  of  it;  that  **  Mr.  Sutton 
was,  by  his  agents,  guilty  of  bribery*'  ( 1 ).  Since  the  statute, 
after  the  resolutions  of  the  Ipswich  (2)  and  Southampton  (3) 
Committees,  the  members  who  were  unseated  for  bribery 
by  their  agents  did  not  attempt  to  stand  at  the  subse* 
quent  election. 

A  member  ejected  from  his  seat  on  the  ground  of  bribe- 
ry is  incapacitated  by  common  law,  and  also  by  statute, 
from  being  re-elected.  But  be  could  only  be  incapaci- 
tated at  common  law,  on  the  principle  that  the  two  elec- 
tions are  in  fact  one.  No  other  reason  can  be  imagined. 
And  it  is  only  by  the  statute  of  7  Will.  3,  c.  4,  that  the 
report  against  a  sitting  member  of  bribery  committed  at 
his  election,  disqualifies  him  from  sitting  in  parliament  on 
his  first  return.  That  statute  is  inaccurately  called  the 
Treating  Act ;  its  provisions  are  also  aimed  against  bribe- 
ry. The  language  of  that  act  is,  that  no  person  shall, 
by  himself,  or  by  any  other  ways  or  means  on  his  behalf, 
or  at  his  charge,  give  any  money »  &c.  to  any  voter  in  order 
to  be  elected.  The  second  section  then  enacts  that  any 
person  so  doing,  shall  be  disabled  to  sit  in  parliament  on 
such  election.  The  act  recognises  no  difference  between 
bribery  by  the  member  himself  or  by  his  agent;  in  what- 
ever way  the  bribery  takes  place,  if  on  behalf  of  the 
sitting  member,  it  renders  him  incapable  of  sitting  on  his 
election.  The  proceedings  under  this  act  have  always 
gone  on  the  supposition  that  in  law  the  two  elections  are 

(1)  See  printed  Minutes,  p.  lii.         (2)  AnU,  260.  (3)  Antt,  401. 
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1842.  one,  and  that  as  he  is  disabled  by  the  words  of  the  act 
from  sitting  on  the  first  election,  he  is  also  disabled  from 
sitting  on  the  second  by  the  legal  construction  of  the  act; 
The  Stat.  2  Geo.  2,  c.  24,  s.  7,  inflicts  heavy  penalties 
and  perpetual  disfranchisement  on  any  person,  a  candi- 
date or  another,  'MawfuUy  convicted^  of  bribery;  yet 
that  statute  makes  no  difference  between  the  bribery  by 
the  candidate,  or  by  his  agent,  as  to  the  consequences. 
For  it  expressly  mentions  bribery  by  any  person,  **  by 
himself,  or  any  person  employed  by  him." 
2.  Noiin  to  But  in  order  to  strike  the  present  vote  from  the  poll,  it 
Mr.  Har-  must  be  shown  that  the  voter  had  notice  of  Mr.  Harris's 
Silty  **'  "^capacity.  1.  The  resolutions  of  the  previous  Commit- 
tee, which  at  law  disqualified  Mr.  Harris,  were  notice  to  all 
the  world  of  that  disqualification.  2.  In  addition  to  this^ 
there  was  the  protest  delivered  to  the  returning  officer,  the 
placards  posted  about  the  borough,  and  the  notice  served 
upon  the  voter  himself.  The  principle  of  law  is,  that  a 
vote  given  for  a  candidate,  after  notice  of  his  ineligibility, 
is  the  same  as  if  such  vote  had  not  been  given  at  all(l)  ; 
JRes  V.  Hawkins  (2) ;  Claridge  v.  Evelyn  (3).  And  there 
is  no  difference  between  the  principles  of  the  common 
law  and  parliamentary  law  on  this  point.  The  doctrine 
has  been  uniformly  adhered  to  by  Committees,  from  the 
Fife  case  (4)  down  to  the  Wakefield  case  (5)  in  the  pre- 
sent session. 

Mr.  Cole  for  the  sitting  member. — It  is  argued  on  the 
other  side,  that  the  determination  of  the  former  Com- 
mittee concludes  the  matter  in  this  way:  Because  the 
former  election  and  this  election  form,  in  point  of  law,  but 
one  election,  and  therefore,  if  the  sitting  member  being 
disqualified,  as  by  that  determination  he  was  declared  to 

(1)  Rog.  El.  224.  (2)  10  Ea8t.211.  (3)  5  B.  &  Aid.  81, 

(4)  1  Lud.  455  ;  aDcl  see  other  ca&es,  Rog.  El.  225,  226. 
(6)  AnU,  270. 
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be  disqualified,  to  sit  on  thai  election,  lie  is  equally,  and  1840* 
on  the  same  ground,  disqualified  to  sit  on  this  election. 
The  two  elections,  however,  were  so  far  different  and 
distinct  elections,  that,  in  the  latter  of  them,  every  essen- 
tial step  of  the  proceedings  was  repeated  anew :  there 
was  a  new  writ,  a  new  nomination,  a  new  polling,  a  new 
indenture  of  return,  and  there  might  have  been  entirely 
different  candidates.  Indeed  the  petitioner  himself,  in  his 
notice  of  Mr.  Harris's  disqualification  (1),  describes  them 
as  the  *'  last  election,*'  and  the  "  present  election,"  that 
is  to  say,  as  two  different  elections.  Similar  language 
with  respect  to  them  is  used  in  the  form  of  notice  of  a 
candidate's  disqualification,  given  by  Mr.  Rogers  (S). 
And  the  writ  that  issues  on  these  occasions  (3)  is  in  the 
same  foi-m  -as  the  usual  writ  for  a  new  election,  when 
the  vacancy  has  occurred  by  the  death  of  a  former  mem- 
ber, or  any  other  cause. 

The  former  Committee,  after  declaring  that  Mr.  Harris 
was  not  duly  elected,  and  that  the  election  was  void, 
further  reported  to  the  House  that  Mr.  Harris  was,  by 
his  agents,  guilty  of  bribery  at  the  election ;  that  certain 
persons,  named,  were  proved  to  have  been  bribed,  and  that 
such  bribes  were  given  them  to  vote  for  Mr.  Harris ;  but 
^'  that  no  evidence  was  given  to  show  that  these  acts  of 
bribery  were  committed  with  the  knowledge  and  consent 
of  Mr.  Harris.'* 

This  finding  of  the  Committee  is  in  the  form  directed 
by  the  statute  4  &  5  Vict.  c.  57.  It  is  the  only  manner 
in  which,  agreeably  to  that  statute,  the  Committee  could 
find  the  sitting  member,  as  far  as  he  was  personally  con* 
cerned,  not  guilty  of  the  acts  of  bribery  proved  before 
them.  If  it  had  appeared  in  evidence  that  he  was  per- 
sonally guilty  of  those  acts  of  bribery,  they  were  bound 

(1)  See  petitloD,  ante,  569.  (2)  On  ElectioDS,  App.  No.  4. 

(3)  See  2  Peck.  254. 
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1840.  to  report  that  such  was  the  case.  This  resoluticm,  there- 
fore,  amounts  to  the  most  conchisiTe  and  solemn  adjudi- 
cation, that  the  sitting  member  was  personally  innocent 
of  the  acts  of  bribery.  Yet,  in  the  face  of  that  resolutioD, 
it  is  now  proposed  to  treat  him  as  if  he  had  himself  been 
implicated  in  the  guilt  of  those  acts  of  corruption ;  at  any 
rate,  to  visit  him  with  the  penal  consequences  of  guilt ; 
because,  being  under  the  necessity  of  resorting  to  the 
assistance  of  agents  in  managing  the  election,  he  had  the 
misfortune  to  employ  an  agent  who  adopted  corrupt  and 
illegal  means  wholly  unauthorised  by  the  sitting  member. 
It  is  not  intended  to  call  in  question  the  propriety  of 
the  decision  of  the  former  Committee,  or  to  deny  that 
an  election  may  be  avoided  on  account  of  bribery,  though 
committed  by  an  agent  without  the  authority,  knowledge^ 
or  consent  of  the  sitting  member.  But  the  case  assumes 
a  different  aspect  when  the  object  in  view,  as  on  tiie 
present  occasion,  is  to  fix  upon  the  sitting  member  a  pro- 
spective disqualification,  and  affect  him  with  penal  con- 
sequences quite  independent  of  the  avoidance  of  the 
election.  Such  a  proceeding  is  one  of  a  penal  nature. 
And  in  this  view  the  decision  of  the  former  Committee, 
declaring  the  party  to  have  been  guilty  of  bribery,  ope- 
rates, it  is  said(l),  as  an  attainder.  The  same  consider- 
ations, therefore,  have  place  as  in  an  action  for  pendties 
or  a  criminal  proceeding.  And  the  rule  of  law  becomes 
applicable,  according  to  which  a  principal  or  master  is  not 
liable  for  the  criminal  acts  of  his  agent  or  servant,  com- 
mitted witiiout  his  privity  or  procurement ;  M^Manus  v. 
Crickeli  (9) ;  Lyons  v.  Martin  (S).  The  case  wiU  then  be 
governed  by  the  same  principles  as  an  action  for  the 
penalties  of  bribery  under  the  stat.  H  Geo.  9,  c.  84.  A 
man  may  be  liable  under  that  statute  for  an  act  of  bribery 

(1)  B^.  £1.  7a  (S)  1  fiift,  lOS. 

(3)  8  Ad.  &  £1. 612 ;  S.  C.  3  Nev.  &  Per.  609. 
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committed  by  the  hand  of  anotheri  if  he  procure  that  184S. 
other  to  commit  it,  or  have  a  guilty  knowledge  of  its  com- 
mission ;  Webb  v.  Smith  (1).  But  he  will  not  be  so  liable 
if  it  be  done  without  his  knowledge  and  consent,  though 
done  by  an  agent  to  whom  he  has  delegated  a  general 
authority  for  the  management  of  the  lawful  business  of 
the  election ;  Felion  v.  Easihope  (S). 

On  similar  principles  we  contend  that,  in  order  to 
work  the  prospective  disqualification  of  the  candidate,  the 
bribery  must  either  be  committed  by  the  candidate  himself 
or  by  an  agent  authorized  by  him  for  that  purpose.  And 
this  is  consistent  with  the  proposition  stated  by  Mr.  Rogers 
in  the  passage  cited  on  the  other  side  (3),  as  well  as  with 
the  cases  which  he  refers  to  in  support  of  that  proposition. 
Mr.  Rogers  says :  *^  If  an  election  be  avoided  upon  peti- 
tion, and  the  sitting  member  be  declared  by  the  Committee 
to  have  been  guilty  of  bribery  or  treating  at  such  election, 
he  is  incapable  of  being  returned  at  any  election  that  takes 
place  in  consequence  of  such  avoidance.**  And  although 
in  the  second  class  of  cases  which  he  subsequently  refers 
to  (4),  the  proposition  is  extended  to  bribery  by  agents, 
jet,  upon  a  careful  examination  of  those  cases,  it  will  be 
found  that  in  all  of  them  the  bribery  was  committed  by 
the  sitting  member  himself,  or  by  an  agent  for  tkmt  put" 
pose.  In  the  Hindon  case  {5),  the  bribery  at  the  first 
election  was  brought  home  to  the  sitting  member  per- 
sonally :  for  a  criminal  information  was  filed  against  him 
by  order  of  the  House,  on  which  he  was  convicted.  In 
the  Kirkcudbright  case  (6),  the  Committee  on  the  first  elec- 
tion expressly  resolved  that  Mr.  Gordon,  the  petitioner, 
bad  been  guilty  of  bribery;  and  being  returned  at  the 
following  election,  he  was  held  to  be  disqualified.     In  the 

(1)  4  Bing.  N.  C.  373;  S.  C.  6  Scott,  147.  (2)  Rog.  El.  260. 

(3)  Rog.  El.  76.  (4)  Page  76. 

(6)  Cliff.  184,  cited.  (6)  1  Lud.72,  nota. 
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184£.  Second  Canterbury  case  {I),  it  appears  that  the  fact,  both 
of  bribery  and  treating  at  the  former  election,  had  been 
brought  home  to  the  candidates  themselves  (2).  In  the 
Haniton  case(S),  the  petition  on  the  first  election  contained 
charges  of  bribery  against  Mr.  M'Leod,  the  sitting  mem- 
ber, and  nothing  else,  and  the  Committee  unseated  him ; 
and  being  an  unsuccessful  candidate  at  the  new  election, 
and  having  petitioned  against  the  return,  he  was  held 
ineligible  to  fill  the  vacancy,  and  therefore  incapable  of 
proceeding  on  his  petition  in  the  character  of  a  candidate. 
In  the  Second  Southwark  ca«e(4),  the  Committee  on  the  first 
election  had  reported  to  the  House,  in  express  terms  (5), 
that  Mr.  Thellusson  had  acted  in  violation  of  the  statute 
of  the  7th  Will.  S,  c.  4:  he  was  consequently  held  to  be 
incapacitated  at  the  new  election.  In  the  Second  NoruAek 
case{&),  the  first  election  had  been  avoided  on  the  ground 
of  treating,  which,  as  we  shall  see,  by  the  very  terms  of  the 
statute  7  Will.  3,  c.  3,  must  be  proved  to  have  been  done 
with  the  knowledge  and  consent  of  the  sitting  member  him- 
self. In  the  Camelford  case  (7),  the  sitting  member  himself 
was  declared  by  the  resolution  of  the  Committee  to  have 
acted  in  violation  of  the  provisions  of  49  Geo.  3,  c.  118. 
A  construction  agreeable  to  these  principles  has  also  been 
put  upon  the  statutes,  the  object  of  which  has  been  to 
impose  specific  penalties  on  the  commission  of  bribery  and 
treating.  Under  the  stat.  7  Will.  3,  c.  4,  which  prohibits 
certain  specified  acts  of  corruption  done  by  the  candidate 
himself,  '*  or  by  any  other  ways  or  means  in  his  behalf,  or 
at  his  charge,"  it  has  been  held  that  these  words  compre- 
hend only  acts  done  at  the  desire  or  with  the  knowledge 
of  the  party  (8).     To  support  an  action  for  penalties  for 

(1)  Cliff.  357.  (2)  See  page  355.  (3)  3  Lud.  162,  note. 

(4)  Cliff.  131.  (5)  Ibid.  80.  (6)  3  Lud.  500. 

(7)  C.  &  D.  239. 

(8)  Hughe*  V.  Marthall,  2  C.  &  J.  1 18 ;  S.  C.  2  Tyr.  134 ;  and  see  Rog. 
E1.265. 
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bribery  within  the  2  Geo.  2,  c.  24,  it  must  be  proved  to  lo^' 
have  been  done  with  the  knowledge  and  authority  of  the 
principal  (1).  And  under  the  49  Geo.  3,  c.  1 18,  it  is  pro- 
vided by  the  express  words  of  the  act,  that,  in  order  to 
disqualify  the  candidate,  he  must  either  give  or  promise 
the  bribe  himself,  or  "  know  of  and  consent  to  such  gifts 
and  promises/'  Again,  the  recent  statute  of  the  4  &  5 
Vict.  c.  57,  requires  that  the  Committee  should  report 
"whether  or  not  it  shall  have  been  proved  that  such 
bribery  was  committed  with  the  knowledge  and  consent  of 
the  sitting  member."  It  has  sometimes  been  argued  that 
these  provisions  render  it  necessary,  that  even  with  a 
view  to  the  avoidance  of  the  seat  in  the  first  instance,  for 
bribery  by  an  agent,  something  more  should  be  shown 
than  a  general  agency  for  the  purposes  of  the  election. 
But  whether  or  not  that  argument  be  tenable,  and  taking 
these  words  of  the  statute  to  have  reference,  not  to  the 
avoidance  of  the  seat,  but  to  some  ulterior  consequences 
to  the  candidate,  it  is  clear  that  those  consequences,  what- 
ever they  may  be,  cannot  ensue,  unless  the  bribery  was 
committed  with  his  knowledge  and  consent.  And  a  similar 
regard  to  justice  would  seem  to  require,  that  in  a  pro- 
ceeding of  the  present  kind  some  difterence  should  be 
made  between  the  cases  where  the  bribery  was  committed 
by  the  candidate  himself,  or  by  another  with  his  know- 
ledge and  authority,  and  where  it  was  committed  by  an 
agent  without  the  knowledge  and  consent  of  the  candi- 
date. *'  On  such  an  issue,"  it  is  observed  by  Mr.  Rogers, 
**  it  becomes  of  the  very  essence  of  the  inquiry  to  show  that 
he  was  cognisant  of  the  corruption ;  for  the  object  being 
to  fix  on  him  a  personal  incapacity,  strict  proof  may  well 
be  demanded  to  show  that  he  was  implicated  in  the  trans- 
actions complained  of"  (3). 

(1)  FiUon  V.  Eaithope,  Rog.  £1. 260.  (2)  Rog.  El.  262,  note. 
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1840.  Mr.  Serjt.  Wrangham,  in  reply. — The  argument  on  the 
other  side  proceeds  upon  a  mistaken  view  of  the  nature  of 
the  present  proceeding.  It  is  said^  that  this  is  to  be  con- 
sidered either  as  a  criminal  proceeding,  in  which  case  the 
sitting  member  cannot  be  held  liable  for  acts  done  without 
his  knowledge  or  consent;  or,  that  it  resembles  a  penal 
action,  and  therefore  the  principal  is  not  to  be  affected 
with  penalties  in  respect  of  the  wrongful  acts  wilfully  com- 
mitted by  his  agent;  without  authority,  or  beyond  the 
scope  of  his  authority.  This,  however,  is  not  a  proceed- 
ing of  either  of  those  kinds,  but  a  proceeding  under  the 
statute  of  the  7  Will.  3,  and  the  common  law,  for  the 
purpose  of  securing  the  freedom  of  election  by  the  pre- 
vention of  bribery.  By  the  provisions  of  the  statute  and 
the  common  law,  the  incapacity  to  sit  ensues  as  the  con- 
sequence of  bribery  committed  at  an  election,  either  by 
the  candidate  himself  or  his  agent ;  and  that  incapacity 
extends  to  any  future  election  for  the  purpose  of  filUng 
that  vacancy ;  or,  in  the  language  of  the  statute  itself^  the 
party  is  disqualified  to  sit  ^'  upon  such  election ;"  which 
words,  it  was  sufiiciently  explained  in  our  former  argu- 
ment, embrace  not  only  the  election  that  is  in  the  first 
instance  avoided  on  account  of  the  acts  of  bribery,  but 
also  any  other  election  consequent  upon  such  avoidance. 
This  disqualification  is  not  directed  against  the  sitting 
member  in  the  way  of  punishment  or  penalty  ;  the  con- 
sequences to  him  are  merely  incidental  and  collateral: 
the  object  in  view  is  to  prevent  the  influence  which  the 
bribes  given  at  the  first  election  would  otherwise  have 
upon  the  choice  of  the  electors  at  the  second  election,  and 
to  prevent  the  candidate  from  reaping  the  benefit  of  the 
acts  of  corruption  committed  by  him  on  the  former  occa- 
sion. If  punishment  had  been  intended,  the  legislature 
would  not  have  imposed  a  mere  special  disqualification  of 
this  kind  for  the  particular  parliament  or  the  particular 
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place,  but  proceeding  in  the  usual  manner  when  penalties  1M& 
are  dealt  with,  would  have  inflicted  a  general  and  un- 
limited disqualification.  According  to  this  view,  the  prin- 
ciple of  the  disqualification  is  the  same  with  regard  to  the 
second  as  with  regard  to  the  first  election.  It  is  the  same 
whether  the  bribery  was  committed  by  the  sitting  member 
himself  or  by  his  agent,  and  whether  with  or  without  his 
knowledge  and  authority.  The  authorities  therefore  that 
have  been  cited,  relative  to  the  liability  of  masters  and 
principals  for  the  criminal  acts  of  their  servants  and 
agents,  have  no  application  to  the  present  case.  Neither 
have  the  cases,  Felion  v.  Eaiihope{l\  and  Webb  v. 
Smith  (S),  which  arose  on  actions  for  penalties  under  the 
statute  9  Geo.  2,  c.  94.  That  statute  contains  no  pro« 
vision  affecting  the  seat  of  a  member,  nor  has  any  bearing 
upon  a  parliamentary  proceeding  like  the  present;  its 
sole  object  being  to  inflict,  together  with  municipal  dis- 
franchisement, certain  penalties  to  be  recovered  in  a  Court 
of  law.  It  is  unnecessary  to  combat  the  distinction  en- 
deavoured to  be  deduced  from  the  parliamentary  cases, 
between  bribery  by  the  candidate  personally,  and  bribery 
by  his  agent ;  for  if  the  principle  of  the  law  be  that  which 
we  contend  it  is,  that  distinction  is  wholly  immaterial  with 
reference  to  the  present  question.  It  is  sufficient  to  call 
upon  the  other  side  for  the  production  of  a  single  case,  in 
which  a  candidate,  returned  at  the  first  election,  and  on 
the  avoidance  of  that  election  re-elected  at  the  second 
election,  has  on  a  petition  been  held  to  be  duly  elected, 
where  the  Committee  on  the  first  election  had  reported 
him  to  have  been  guilty  of  bribery  by  his  agents. 
The  Committee,  after  deliberation,  resolved, 
**  That  John  Quincey  Harris,  Esq.,  having  been  de- 
clared by  a  Committee  of  the  House  of  Commons  to  have 
been  guilty  of  bribery  by  his  agents  at  the  previous  elec- 

(1)  Rog.  £1.  260.  (2)  4  Bing.  N.  C  373  ;  S.  C.  6  Scolt,  147. 
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184£.  tion  for  the  borough  of  Newcastle^under-Lymei  and  that 
election  having  been  avoided,  was  incapable  of  being 
elected  at  the  election  which  took  place  in  consequence  of 
such  avoidance." 

The  vote  of  Thomas  Leech,  and  those  of  other  voters 
for  the  sitting  member  having  been  struck  off  the  poll,  so 
as  to  place  the  petitioner  in  a  majority,  the  Committee 
came  to  the  following  resolutions,  which  were  reported  to 
the  House : 

''  That  John  Quincey  Harris^  Esq.,  was  not  duly 
elected  a  burgess  to  serve  in  this  present  parliament  for 
the  borough  of  Newcastle-under-Lyme. 

*^  That  John  Campbell  Colquhoun,  Esq.,  was  duly 
elected,  and  ought  to  have  been  returned  a  burgess  to 
serve  in  this  present  parliament  for  the  borough  of  New- 
castle-undei^Lyme." 


(    685    ) 


CASE  XXI. 

SECOND  IPSWICH.  imz. 

The  Committee  was  appointed  on  the  20th  of  July, 
1842,  and  consisted  of  the  following  gentlemen : 

Patrick  Maxwell  Stewart,  Esq.,  M.  P.  for  Renfrewshire. — (Chairman.) 
Edward  PJrotheroe,  Esq.,  M.  P.  for  Halifax. 
Hon.  Hugh  Arhuthnott,  M.  P.  for  Kincardineshire. 
Thomas  Wyse,  Esq.,  M.  P.  for  Waterford. 
Anthony  Leiroy,  Esq.,  M.  P.  for  Longford  County. 
William  Williams,  Esq.,  M.  P.  for  Coventiy. 
Heniy  Stuart,  Esq.,  M.  P.  for  Bedford. 
Petitioners — Electors . 
Sitting  Members — Earl  of  Desart  and  Thomas  Gladstone,  Esq. 

Counsel  for  the  Petitioners — Mr.  C.  Phillips,  Mr.  Kinglake,  and 
Mr.  D.  Power. 

Agents — Messrs.  Parkes  and  Preston. 

Counsel  for  the  Sitting  Members — Mr.  Austin,  Q.  C.  and  Hon.  J.  Talhot. 

Agents — Messrs.  Swaine,  Stevens,  Hunt  &  Co. 


The  petition,  after  stating  that  Thomas  Gisborne  the 
younger,  Esquire,  George  Moffat,  Esquire,  the  Right 
Hon.  John  Otway  O'Connor  Cuffe,  Earl  of  Desart,  John 
Nicholson,  Esquire,  and  Thomas  Gladstone,  Esquire,  were 
candidates  at  the  election,  and  that  Lord  Desart  and  Mr. 
Gladstone  were  returned,  contained  charges  against  the 
sitting  members  of  bribery  and  treating,  by  themselves 
and  their  agents,  and  prayed  that  their  election  and  return 
might  be  declared  null  and  void, 

VOL*  I. — B.  A.  £•  C.  R  R 
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184<2.         The  election  was  held  in  consequence  of  the  former 
election  being  declared  void  (i). 

The  writ  was  tested  on  the  S6th  of  May,  184«. 
The  nomination  of  the  candidates  took  place  on  Thurs- 
day, the  2d  of  June,  and  the  polling  on  the  following  day. 

PenoDs  not  At  the  Commencement  of  the  proceedings,  when  the 
SerStted  to  ^ames  of  the  agents  on  each  side  were  handed  in,  Mr. 
remain  in     Ktnglake  proposed,  in  addition  to  the  persons  profes- 

the  room  ti,  t»    %  ••  •• 

agents,  sionally  engaged  on  the  part  of  the  petitioners,  to  give  in 
might  be  ^  the  names  of  two  persons,  not  professional,  whose  local 
called  as  knowledge  rendered  their  presence  in  the  room  of  im- 
(2).  portance  in  conducting  the  case. 

This  was  objected  to  by  Mr.  Talbot^  who  urged  that, 

except  by  consent,  the  names  should  be  confined  to  those 

of  professional  persons. 

The   Committee,  after  deliberation,  resolved,  '^  That 

two  persons,  not  being  professional  persons,  be  admitted 

on  each  side  in  the  capacity  of  agents"  (3). 

The  principal  arguments  in  this  case,  involvmg  the  dis- 
cussion of  general  principles,  and  not  confined  to  mere  com- 
ments on  the  evidence,  related,  1st,  to  the  legality  of  the 
payments  proved  to  have  been  made  to  voters  for  their  tra- 
veUing  expenses  and  loss  of  time ;  and  Sndly,  to  the  ques- 
tion whether  the  persons  by  whom  it  appeared  that  the 
acts  of  bribery  and  treating  were  committed,  were  in  such 
sort  the  agents  of  the  sitting  members  as  to  render  the 
sitting  members  answerable  for  those  acts. 

(1)  See  ante,  260.  (2)  See  Rwding  ease,  anU,  413. 

(3)  Geueral  Arbuthnott  having  moved,  **  that  ODe  person  only,  not  being  a 
professional  person,  be  admitted  on  each  side  in  the  capacity  of  agent,"  Mr. 
Williams  proposed  as  an  amendment,  *'  that  tvoo  such  persons  be  admitted :" 
the  Committee  divided ;  for  the  amendment,  four,  Mr.  Williams,  Mr*  Pro- 
theroe,  Mr.  Wyse,  Mr.  P.  M.  Stewart :  against  the  amendment,  ihre;  Mr.  H. 
Stuart,  General  Arbuthnott,  Mr.  Lefroy. 
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The  particulars  of  the  following  cases  of  alleged  bribery     184S. 
under  colour  of  payments  for  travelling  expenses  and  loss  Bribery  by 
of  time,  were  stated  in  evidence  before  the  Committee.  pay«»ent* 

'  to  voters  for 

In  all  of  them  the  vote  was  given  for  the  sitting  members,  their  travel- 
The  conservative  party,  which  supported  the  sitting  mem-  peases  and 
bers,  are  distinguished  at  Ipswich  by  the  name  of  "  The  i^of**"®- 
Blues  ;^  the  liberal  party,  which  supported  Messrs.  Gis- 
borne  and  Moffat,  by  that  of  "  The  Yellows:' 

Edward  Franks. — He  was  living  at  Leavington,  about 
six  miles  and  a  half  from  Ipswich.  On  the  morning  of 
Friday, 'the  day  of  polling,  he  went  to  Ipswich,  and  polled 
within  a  quarter  of  an  hour  after  he  arrived  there.  After 
he  had  voted  he  went  to  the  King's  Arms,  where  he  re- 
ceived a  3«.  ticket,  he  did  not  recollect  from  whom,  and  had 
meat  and  drink  for  it.  The  next  day  he  received  \Qs.  from 
Mr.  Steward  at  Deck's  room  (1)  to  carry  him  home.  Mr. 
Bristo  also  was  in  Deck's  room  at  the  time.  The  voter  slept 
at  Ipswich  on  the  Friday  night,  and  returned  to  Leaving- 
ton on  the  Saturday  night.  He  walked  home.  He  had 
not  been  personaUy  canvassed  for  his  vote,  but  had  received 
a  circular  from  the  sitting  members  asking  for  hb  vote. 

William  Franks^  the  son  of  Edward  Franks. — He  was 
a  master  cordwainer,  and  lived  at  Leavington.  He  went 
to  Ipswich  on  the  Friday  afternoon,  and  returned  home 
on  the  Sunday.  After  he  had  voted  he  went  to  the 
King's  Arms  and  had  a  Ss.  ticket,  and  refreshment  to 
that  amount  for  it.  Before  he  voted,  he  knew  that  others 
who  had  voted  had  had  tickets  given  them.  The  next 
day  he  went  to  Deck's  room,  having  been  told  that 
morning  by  other  voters  that  the  out*voters  were  to  be 
paid  for  loss  of  time.  At  Deck's  he  received  10^.  Mr. 
Bristo  and  Mr.  Steward  were  there,  but  he  could  not 
recollect  who  paid  him  the  money.  Nothing  was  then 
(1)  See  poit,  601. 
rr3 
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1842.  said  about  his  vote.  He  had  not  been  asked  for  his  vote 
by  either  party,  and  went  to  Ipswich  in  order  to  vote  for 
the  sitting  members. 

Richard  Bishop.-'He  was  captain  of  "  The  Success," 
a  coasting  vessel  trading  between  Ipswich  and  Newcastle, 
of  which  Robert  Page  was  the  owner.  On  the  Monday 
before  the  election  the  vessel  was  cleared  out  to  go  down 
the  river  and  sail  with  the  first  fair  wind.  On  that  day 
Mr.  Arthur  Bott  Cook  called  upon  Page  to  solicit  his 
vote  for  the  sitting  members.  Page  said  that  he  should 
not  vote.  Cook  then  asked  him  which  way  Bishop  was 
going  to  vote.  Page  answered,  he  did  not  know,  adding, 
*'  the  fact  is,  he  is  going  away.*'  Cook  said,  ''  But  will 
not  he  serve  us  V*  Page  replied,  *'  I  do  not  know ;  if  he 
stops  to  serve  you,  he  must  be  paid.'*  Cook  then  asked 
Page,  "  what  he  supposed  was  the  value  of  the  voyage?** 
Page  said  he  supposed  from  seven  to  eight  pounds* 
Upon  which  Cook  said,  *'  I  have  no  authority  to  give  him 
that ;  but  if  you  think  it  is  not  more  than  a  reasonable 
demand,  you  can  give  it  to  him,  and  I  will  pay  you.*' 
Soon  afterwards  Page  communicated  this  proposal  to 
Bishop,  who  consented  to  stop,  but  observed  that  seven 
pounds  was  not  enough.  The  vessel  was  insured  for  the 
voyage  in  the  name  of  Bishop  as  her  captain.  Page 
therefore  was  unwilling  to  run  the  risk  of  sending  her 
without  Bishop  on  board,  and  the  vessel  was  consequently 
detained  till  after  the  election ;  and  it  was  agreed  between 
Page  and  Bishop,  that  Page  should  have  two  pounds  of 
the  sum  that  Bishop  was  to  receive,  as  a  compensation  for 
the  delay  and  the  board  of  the  crew  in  the  meantime.  In 
the  early  part  of  the  week  Bishop  took  the  vessel  down 
the  river,  where  she  lay  ready  to  sail,  and  on  the  Friday 
he  voted  at  the  election,  and  on  the  Saturday  he  sailed 
in  the  vessel,  which  performed  her  voyage  according  to 
the  terms  of  her  charterparty. 
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Bishop's  wife  (Bishop  himself  being  absent  on  a  voyage)  184S. 
was  examined  as  a  witness  before  the  Committee.  She 
stated  that  a  few  days  before  the  election  a  canvassing 
party,  consisting  of  Bristo,  Cook,  and  several  others, 
called  at  her  house  when  her  husband  was  out,  being 
gone  to  take  the  vessel  down  the  river.  They  came  to 
solicit  his  vote,  and  told  her  "  they  had  seen  Page,  and 
made  an  arrangement  with  him  for  7Z.  respecting  her  hus« 
band's  vote."  Mrs.  Bishop  said  to  them,  she  thought 
that  was  not  suflScient,  and  that  they  ought  to  give  him 
another  pound  as  an  allowance  for  his  board  during  the 
week  he  would  be  detained  at  home.  Upon  that,  one  of 
the  party,  she  could  not  say  who,  agreed  that  it  should  be 
8/.  She  stated  that  her  husband  got  about  7/.  a  voyage, 
one  voyage  with  another,  and  that  a  voyage  on  th^  average 
took  about  a  month.  About  a  week  after  the  election  she 
spoke  to  Bristo,  to  know  when  the  money  was  to  be  paid. 
He  told  her  that  there  was  no  fear  but  that  that  would  be 
all  settled  and  right.  And  about  a  fortnight  after.  Page 
went  to  Cook,  who  gave  him  eight  pounds,  two  of  which 
Page  kept  himself  and  six  he  gave  to  Mrs.  Bishop. 
This  payment  to  Page  was  included  in  the  account  of 
the  expenses  of  the  election  sent  by  Mr.  Steward  to  Mr. 
Hunt(l). 

George  Scrutton  was  steward  on  board  one  of  the  steam 
packets  plying  between  Ipswich  and  London.  His  wages 
were  fourteen  shillings  a  week,  besides  his  board,  which 
he  had  on  board  the  vessel,  and  his  perquisites,  which  in 
the  summer  season  amounted  on  the  average  to  5$.  or  6«. 
a  voyage  each  way.  In  consequence  of  staying  to  vote,  he 
was  obliged  to  pay  a  person  4^.  to  supply  his  place  on 
board  the  packet  for  one  voyage,  and  also  had  to  board 
himself  at  home,  and  his  substitute  received  the  perquisites. 
After  he  had  voted,  he  saw  Mr.  A.  B.  Cook,  who  asked 
(1)  See  vnt,  604. 
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1842      whether  he  had  polled.    Scrutton  answered  that  he  had^ 

and  then  asked  Cook  whether  he  could  get  his  expenses. 

Cook  said,  anything  that  was  fair  and  reasonable  he  could 
have.  Scrutton  proposed  U.  as  a  fair  compensation  for 
what  he  had  lost,  and  Cook  paid  him  that  sum.  At  the 
last  preceding  election,  the  first  at  which  Scrutton  had 
been  qualified  to  vote,  he  had  also  yoted  for  the  candidate 
of  the  Blue  party. 

William  Bltfthey  a  shipwright,  living  at  Ipswich,  but  at 
the  time  of  the  election  lodging  at  Harwich,  (twelve  miles 
from  Ipswich),  where  he  was  at  work.  His  wages  were 
4«.  6df.  a  day.  He  came  up  from  Harwich  by  the  steamer 
on  the  Friday  morning,  and  arrived  in  Ipswich  about  eleven 
o'clock,  and  polled  about  half  past  eleven.  He  stayed  at 
Ipswich  till  the  Monday,  when  he  returned  to  Harwich 
by  the  steamer:  the  fare  was  6df.  each  way.  On  the 
Saturday  he  heard  that  the  out-voters  would  be  paid  their 
expenses  at  Deck's  room,  and  in  consequence  went  there, 
and  was  paid  thirty  shillings  by  Mr.  Steward ;  Mr.  Bristo 
was  also  in  the  room  at  the  time.  He  represented  to  these 
gentlemen  that  that  sum  would  not  cover  his  expenses 
and  loss  of  wages,  but  they  declined  to  give  him  more. 
He  had  expected  to  be  paid  his  expenses,  because  he  had 
a  general  notion,  that  being  away  from  home  he  was  by 
law  entitled  to  be  paid  his  actual  expenses.  But  he  did 
not  hear  that  the  out-voters  would  be  paid  till  the  Saturday 
morning  after  the  election.  He  had  not  been  canvassed 
by  the  sitting  members,  or  on  their  behalf,  except  by  a 
circular  which  was  sent  him.  He  was  solicited  by  the 
master  for  whom  he  worked,  to  vote  for  Messrs.  Gisborne 
and  Moffat,  but  decUned  to  do  so. 

Joseph  B.  Warren^  living  at  Ipswich,  but  working  at 
Woodbridge,  (eight  miles  from  Ipswich),  at  the  time  of  the 
election,  for  wages  of  4*.  6rf,  a  day,  was  also  paid  30*,  at 
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Deck's  room  on  the  Saturday  for  travelling  expenses  and     i84@, 
loss  of  time,  without  having  had  any  promise  of  such  pay- 
mant,  previous  to  voting. 

Emanuel  Baxter^  living  at  Ipswich,  was  at  work  at 
Woodbridge  at  the  time  of  the  election.  His  wages  were 
1/.  a  week.  Before  the  election  he  was  told  by  Mr.  Bond, 
a  Blue  partisan,  that  his  legal  expenses  would  be  paid. 
On  the  day  after  the  election  he  received  1/.  for  his  ex- 
penses from  another  out-voter,  who  said  he  had  got  the 
money  from  Deck's. 

Robert  J.  Taylor,  employed  as  the  porter  of  the  Orion 
steamer  at  wages  of  16^.  a  week,  received  6s.  at  Deck's 
room  on  the  Saturday  after  the  election,  as  having  lost 
his  day's  wages  on  the  Friday,  ahd  having  been  employed 
on  the  Thursday  night  to  look  after  voters  for  the  Blue 
party. 

In  addition  to  these  cases,  which  were  proved  by  evi- 
dence adduced  on  the  part  of  the  petitioners,  it  appeared 
from  the  cross-examination  of  Mr.  Steward,  who  was  called 
as  a  witness  on  the  part  of  the  sitting  members,  that  the 
following  payments  to  persons  who  voted  for  the  sitting 
members  were  made  or  allowed  by  him,  and  charged  in 
his  account  of  the  expenses  of  the  election : — 4/.  to  John 
Cockle,  the  master  of  a  dredging  vessel,  who  was  pre- 
vented from  making  his  usual  voyage  during  the  election 
week. — SI.  to  William  Fuller,  a  confectioner  living  at 
Ipswich,  for  his  travelling  expenses  from  Havering,  near 
Romford,  where  he  was  at  the  time  of  the  election. — 4/.  to 

Ringham,  who  came  from  Petworth  in  Sussex.     Mr. 

Steward  wrote  to  FuUer  and  Ringham,  offering  to  pay 
their  expenses  if  they  would  come. — 4/.  to  William  Brown, 
and  2/.  to  W.  G.  Cole,  for  their  expenses  in  coming  from 
London  and  back.    Their  fare  from  London  to  Ipswich^ 
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I84S.  10«.  by  the  steamboat  in  the  case  of  Brown,  and  14^.  by 
the  coach  in  the  case  of  Cole,  was  also  paid  for  them,  before 
they  started,  by  Mr.  Jackaman,  who  was  employed  by  Mr. 
Steward  to  send  down  voters  from  London. 

The  following  is  the  substance  of  the  arguments  on  each 
side,  relative  to  the  question,  whether  the  payments  to 
these  voters  amounted  in  law  to  acts  of  bribery. 

Mr.  Kiftglake. — Payments  to  voters  for  their  travelling 
expenses  and  loss  of  time,  may,  according  to  the  circum- 
stances, be  either  acts  of  bribery  at  common  law,  and 
under  the  stat.  2  Geo.  2,  c.  S4,  or  offences  against  the 
statute  of  the  7  Will.  3,  c.  4.  If  they  appear  to  be  made 
with  a  corrupt  intention,  for  the  purpose  of  influencing  the 
vote,  so  that  the  nominal  object  is  a  mere  colour  and  pre- 
text, and  they  are  in  fact  the  consideration  given  for  the 
vote,  they  will  amount  to  bribery  at  common  law,  and 
under  the  statute  of  Geo.  2.  And  if  they  are  larger  than 
necessary,  exceeding  the  actual  expenses  and  loss  incurred, 
or  if  they  are  distributed  to  the  voters  in  equal  sums  with- 
out any  distinction,  these  circumstances  of  themselves, 
without  proof  of  any  express  promise  or  understanding, 
will  afford  evidence  of  the  corrupt  intention  and  the 
colourable  character  of  the  payments.  And  if  there  be 
an  expectation  on  the  part  of  the  voter,  though  derived 
only  from  a  general  understanding  prevailing  in  the  place, 
that  such  payments  will  be  made  to  the  voters  for  a  parti- 
cular candidate,  the  vote  will  be  considered  to  have  been 
given  under  the  corrupting  influence  of  that  expectation  (1). 

Even  if  there  be  no  such  corrupt  intention  on  the  one 
hand,  or  expectation  on  the  other,  and  the  payments  do 
not  exceed  the  bounds  of  a  reasonable  compensation,  pro- 
portioned in  each  case  to  the  actual  expense  incurred; 
yet,  if  they  take  place  after  the  teste  of  the  writ,  they  will 
nevertheless  be  offences  against  the  provisions  of  the  sta- 

(l)  Ipswich  case,  1  Lud.  21 ;  Ojford  case,  P.  &  K.  58. 
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tute  of  7  Will.  3,  c.  4.  For,  according  to  the  generally  1842. 
received  construction  of  that  statute  (1),  its  object  is  to 
render  illegal,  in  all  cases  and  without  exception,  the 
giving  of  "  money ^  meat^  drink,  &c."  to  an  elector  by  a 
candidate  during  the  period  of  time  specified  ;  to  prohibit, 
therefore,  such  expenses  altogether,  without  reference  to 
the  intention  of  the  parties,  whether  pure  or  corrupt,  or 
to  the  amount  and  character  of  the  payments,  whether 
reasonable  and  bon&  fide,  or  exorbitant  and  colourable ; 
or  to  the  circumstance  of  the  voter  being  resident  or  not 
at  the  place  where  the  election  is  held.  This  was  the  con- 
struction of  that  statute  adopted  in  Ribbansv.  Crickett(2), 
where  it  was  decided  that  no  exception  was  to  be  allowed 
under  the  statute  for  voters  not  resident ;  the  legislature 
having  drawn  a  strict  line,  which  was  not  to  be  departed 
from,  that  after  the  teste  of  the  writ,  no  meat  or  drink 
shall  be  given  to  any  of  the  voters  by  the  candidate.  It 
was  also  held  in  that  case,  that  the  words,  ''  in  order  to 
be  elected,"  did  not  apply  to  the  former  part  of  the  first 
clause  of  the  statute  of  Will.  3  (3) ;  thus  rendering  the 
illegality  of  the  acts  prohibited  entirely  independent  of  any 
corrupt  intention  on  the  part  either  of  the  candidate  or 
the  elector. 

In  the  Herefordshire  case  {A) ,  the  offence  charged  against 
the  sitting  member  was  that  of  treating,  in  violation  of  the 
Stat.  7  Will.  3,  c.  4.  It  was  not  proved,  or  indeed  pre- 
tended, that  the  entertainment  given  to  the  voters  was  at 
all  excessive  or  extravagant.  But  the  election  was  avoided 
entirely  on  the  ground  of  treating.  So  likewise  in  the 
Durham  case  (5),  it  was  submitted  as  a  question  to  the 
Committee,  *'  whether  a  bon&  fide  allowance  for  travelling 
expenses,  subsistence,  and  loss  of  time,  is  legal  V    In 

(1)  See  Rog.  El.  263.  (2)  1  Bos.  &  Pul.  266. 

(3)  Sed  vid.  Hughes  v.  Marshail,  2  C.  &  J.  120,  per  Bayley,  B. 

(4)  1  Peck.  184.  (5)  2  Peck.  176. 
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184S.  that  view  of  the  case,  it  was  necessarily  admitted  on  one 
side,  and  assumed  on  the  other,  that  the  payments  for 
those  purposes,  imputed  to  the  sitting  member,  were  reason- 
able and  bon&  fide,  and  not  corrupt  or  colourable ;  and  the 
Committee  determined  that  the  election  was  void.  In  the 
Berwick  case  (1),  allowances  to  out-voters,  under  the  name 
of  subsistence  money,  were  held  to  be  within  the  statute 
of  Will.  3,  though  they  do  not  appear  to  have  exceeded 
the  wages  the  voters  would  have  earned  during  their  ab- 
sence. In  the  Worcester  case  (2),  the  counsel  for  the 
sitting  member  had  contended,  that  when  voters  came 
from  a  distance,  to  serve  the  interest  of  a  candidate,  it  is 
not  bribery  to  pay  them  a  reasonable  compensation  for 
their  loss  of  time.  The  Committee,  by  suffering  the  sitting 
members  to  retain  their  seats,  were  supposed  to  have  de- 
cided accordingly.  A  bill  was  in  consequence  brought  in 
by  Lord  Mahon,  declaring  payments  to  electors  for  loss  of 
time  and  travelling  expenses  to  be  illegal.  This  bill  was 
opposed  in  the  House  of  Lords  by  Lord  Mansfield,  as 
being  unnecessary,  such  payments  being  already  prohi- 
bited by  the  law.  In  his  speech  on  that  occasion,  alluding 
to  the  supposed  decision  in  the  Worcester  case,  he  ob- 
served, '^  he  had  heard  of  a  Committee  of  the  House  of 
Commons  that  had  allowed  conduct  of  this  sort  to  pass 
uncensured ;  but  that,  if  any  such  decision  had  been  made, 
it  was  clearly  illegal."  A  similar  opinion,  that  the  payment 
even  of  the  voter's  actual  expenses  is  contrary  to  law,  ap- 
pears to  have  been  expressed  by  Mr.  Baron  Alderson  in 
the  case  of  Bayntun  v.  Cattle  (3),  where,  after  observing, 
that  in  the  case  before  him,  "  the  sums  paid  to  the  voters 
under  pretence  of  paying  their  expenses,  in  fact  bore  no 
sort  of  proportion  to  their  actual  expenses,"  he  proceeds  to 
say,  '^  If,  indeed,  the  voters  had  only  been  paid  their  actual 

(1)  1  Peck.  401.         (2)  3  Dougl.  257.         (3)  1  Moo.  &  Bob.  265. 
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expenses,  a  difference  of  opinion  has  existed  as  to  the  1842. 
legality  of  Mch  payments :  some  Committees  of  the  House 
of  Commons  having  held  that  such  payments  are  legal ; 
others  (and  probably  their's  is  the  more  correct  opinion), 
that  such  payments  are  not  legal ;  for  it  is  obvious,  that 
such  a  mode  of  proceeding,  if  allowed,  would  lead  to  great 
abuses."  It  would,  indeed,  be  subversive  of  the  freedom 
of  election :  **  for  he  could  not  be  said  to  chuse  freely, 
whose  choice  was  determined  by  the  very  means  by  which 
he  was  enabled  to  signify  it ;  namely,  the  payment  of  the 
expenses  of  a  long  journey,  by  a  particular  candidate"  (1). 
And  on  that  principle,  by  a  resolution  of  the  House  in 
18S0(2),  all  payments  to  indemnify  out-voters  for  loss  of 
time  are  declared  generally  and  absolutely  illegal.  It  was 
with  a  view  to  the  suppression  of  these  forms  of  corruption 
that  the  condition  of  residence  was  annexed  to  the  elective 
franchise  by  the  Reform  Act.  And  accordingly  we  have 
the  opinion  of  Mr.  Harrison,  given  before  a  Committee  of 
the  House  of  Commons  in  1834(8),  that  since  the  Reform 
Act  at  least  (whatever  might  have  been  the  previous  law 
on  the  subject),  the  payment  by  a  candidate  of  the  ex- 
pense of  carrying  voters  to  the  place  of  election,  and  sub- 
sisting them  while  absent  from  their  homes,  can  no  longer 
be  justified  as  legal :  inasmuch  as  the  provisions  of  the  act 
for  making  residence  within  a  short  distance  a  necessary 
part  of  the  quaUfication  in  towns,  and  appointing  polling 
places  in  counties  in  the  vicinity  of  the  qualifying  pro- 
perty, may  be  considered  to  amount  impliedly  to  a  parlia- 
mentary declaration  of  the  illegality  of  the  practice:  at 
any  rate,  they  render  it  in  most  cases  impossible  that 
there  should  be  a  bon&  fide  payment  of  such  expenses. 

Mr.  Austin  and  Mr.  Talbot  for  the  sitting  members : — 
According  to  the  definition  of  bribery  propounded  by 

(1)  1  Peck.  404.  (2)  Rog.  El.  266.  (3)  K.  &  O.  249,  note. 
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184^.  Lord  6Ienbervie(l),  the  essential  character  of  that  of- 
fence consists  in  a  '^  corrupt  contract"  with  an  elector  for 
the  purpose  of  procuring  his  vote.  There  must  be  either 
a  corrupt  gift,  or  a  corrupt  promise,  made  to  the  voter 
and  accepted  by  him,  before  he  gives  his  vote.  This  is 
agreeable  to  the  words  of  the  Bribery  Act,  S  Geo.  S,  c.  24, 
s.  7,  under  which  a  candidate,  or  other  person,  is  said  to 
be  guilty  of  bribing,  "  if  by  himself,  or  any  person  em- 
ployed by  him,  he  doth  or  shall,  by  any  gift  or  reward, 
or  by  any  promise,  agreement,  or  security  for  any  gift  or 
reward,  corrupt  or  procure  any  person  to  give  his  vote, 
or  to  forbear  to  give  his  vote."  In  the  present  case,  there- 
fore, in  order  to  show  that  these  payments  for  travelling 
expenses,  &c.  amounted  to  bribery,  it  must  be  proved 
that  they  were  not  paid  bona  fide  for  the  purpose  of  com- 
pensation, for  which  they  were  professedly  paid,  but  that 
they  were  paid,  or  promised,  for  the  purpose  of  influencing 
the  vote.  And  as  it  appears  that,  in  every  instance,  they 
were  not  paid  till  after  the  election,  it  must  also  be  shown 
that  there  was  a  previous  promise  of  such  payment,  ex- 
press or  implied,  before  the  vote  was  given.  Thus,  it  has 
been  more  than  once  determined  (S),  that  the  payment  of 
money  to  voters  after  the  election,  even  without  any  pre- 
text of  compensation  for  travelling  expenses  or  the  like. 
will  not  affect  the  validity  of  the  election,  if  there  were  no 
promise  of  the  payment  previous  to  the  election.  Nor 
would  such  a  payment  vitiate  the  particular  vote  (3).  In 
Lord  Huntingtotcer  v.  Gardiner  (4),  where  a  voter  re- 

(1)  "  Wherever  a  person  is  bound  by  law  to  act  without  any  view  to  his 
own  private  emolument,  and  another,  by  a  corrupt  contract,  engages  such 
person,  on  condition  of  the  payment  or  promise  of  money,  or  other  lucrative 
consideration,  to  act  in  a  manner  which  he  shall  prescribe,  both  parties  are,  by 
such  contract,  guilty  of  bribery."  2  Dougl.  400. 

(2)  Sudbury,  2  Dougl.  137  ;  Cirencester,  2  Peck.  4«6. 

(3)  Thomas  Clarke's  case,  Worcester,  K.  &  O.  248. 

(4)  1  B.  3t  C.  297. 
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ceived  money  after  an  election,  for  having  voted  for  a  1848. 
particular  candidate,  but  no  agreement  for  any  such  pay- 
ment was  made  before  the  election,  it  was  held  that  this 
was  not  an  offence  within  the  stat.  2  Geo.  2,  c.  S4.  And 
on  the  same  principle,  when  the  bill  for  the  disfran* 
chisement  of  the  borough  of  Stafford  was  discussed  in 
the  House  of  Lords,  it  was  considered  by  noble  lords 
learned  in  the  law,  that  the  evidence  adduced  in  support 
of  the  bill,  of  payments  to  voters  after  the  election,  but 
not  ih  consequence  of  any  previous  promise,  did  not  esta- 
blish a  case  of  corruption  sufficient  to  justify  the  measure. 

The  fact  of  the  exorbitant  or  disproportionate  amount 
of  the  payments  for  travelling  expenses,  &c.  would  un- 
doubtedly afford  a  strong  presumption  of  the  corrupt 
nature  of  the  transaction.  But  even  in  such  a  case,  it 
must  be  shown,  that  at  the  time  the  party  gave  his  vote, 
there  was  a  corrupt  contract  operating  on  his  will ;  that 
he  expected,  upon  a  promise  that  could  raise  a  reason- 
able expectation,  that  he  should  be  paid.  And  in  those 
cases  where  the  sum  paid  to  the  voter  is  no  more  than  a 
fair  compensation  for  the  expense  or  loss  he  has  incurred, 
but  is  not  paid,  as  in  the  present  case,  till  after  the  elec- 
tionj  the  evidence  of  a  corrupt  intent  cannot  be  supplied 
by  resorting,  as  in  the  argument  on  the  other  side,  to  the 
statute  of  Will.  3 :  for,  to  constitute  an  offence  against  the 
provisions  of  that  statute,  the  money  must  have  been 
given,  or  at  any  rate  promised,  previously  to  or  during  the 
election  (I).  And  on  any  construction  of  the  clause,  whe- 
ther that  adopted  in  JRibbaus  v.  Crickett  (S)  be  the  true 
interpretation  or  not,  the  promise  at  least  must  have  been 
made  ^*  in  order  to  be  elected." 

The  authorities  cited  on  the  other  side  to  show  the 
illegality  of  the  payment  of  even  the  actual  expenses  of 
the  voter,  will  scarcely  bear  out  the  position  they  are 
(1)  1  Peck.  468.  (2)  1  B.  &  P.  266. 
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1842.  brought  to  support.  The  Herefordshire  case  (1)  related 
altogether  to  treating  in  its  proper  sense^  lo  that  "  enter- 
tainment" of  the  voter,  which  is  evidently  incapable  of 
the  same  exact  computation  as  travelling  expenses  and 
similar  allowances,  and  therefore  more  liable  to  abuse; 
and  which,  moreover,  forms  a  separate  part  of  the  case, 
and  a  distinct  subject  of  inquiry.  In  the  Berwick  case  (2), 
there  were  circumstances  tending  to  show  that  the  allow- 
ances to  the  out-voters,  being  made  without  distinction  or 
inquiry,  and  for  a  longer  time  than  was  sufficient  for  the 
purpose  of  voting  at  the  election,  were  in  fact  given  as  bribes, 
under  the  colour  of  subsistence  money.  The  passage  cited 
from  the  Durham  case  (3)  relates  only  to  a  single  point 
severed  from  the  rest  of  the  case  for  the  purpose  of  the  re- 
port; it  was  contended  on  the  part  of  the  petitioners,  and 
evidence  adduced  to  show,  that  the  payments  to  the  non- 
residents were  exorbitant  and  unnecessary,  and  were,  in 
fact,  the  consideration  paid  to  them  for  their  votes ;  and 
the  reporter  observes,  that  from  the  complex  nature  of 
the  case,  and  the  Committee  having  decided  generally 
that  the  election  was  void,  no  authority  can  be  derived 
from  their  decision,  with  respect  to  the  legality  or  ille- 
gality of  the  payment  of  the  expenses  of  out-voters  by  the 
candidate  for  whom  they  vote.  It  b  stated  in  the  report 
of  that  case  (4),  that  several  actions  at  law  for  bribery  had 
been  brought  in  consequence  of  that  election ;  and  Mr. 
Baron  Thompson  and  Lord  EUenborough,  the  Judges 
before  whom  they  were  tried,  had  drawn  a  distinct  line 
between  bribery,  and  money  given  to  the  voters  for  the 
payment  of  their  expenses ;  such  payment  not  being  held 
to  be  within  the  Bribery  Act. 

The  resolution  of  the  House  in  18S0(5)  is  expressly 
directed  against  payments  to  out-voters  "  under  colour  of 

(1)  1  Peck.  184.  (2)  1  Peck.  401.  (3)  2  Peck.  176. 

(4)  2  Peck.  181.  (5)  Rogers  on  Elections,  266. 
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indemnifying  them  for  loss  of  time."    And  the  observa-     1842. 
tions  of  Lord  Mansfield,  that  have  been  quoted,  if  con- 
sidered  with  reference  to  the  occasion  that  called  them 
forth,  will  be  found  to  point  at  a  similar  abuse  of  these 
practices,  when  resorted  to  as  a  cloak  for  bribery.    In 
the  Worcester  case,  it  appears  that  there  was  a  previous 
promise,  or  at  least  an  expectation  of  a  reward  (1).    And 
the  bill  brought  in  by  Lord  Mahon  was  professedly  "  to 
prevent  reward  or  entertainment  to  an  elector  under  pre- 
tence or  colour  of  loss  of  time  or  travelling  expenses.'' 
And  Lord  Mansfield's  opposition  to  it  was  grounded, 
amongst  other  reasons,  upon  this:   ''That  the  laws  in 
being  were  fully  adequate  to  the  punishment  of  all  colour- 
able and  evasive  means  of  corruption,  under  pretence  of 
paying  electors  for  loss  of  time"  (S).    In  Bayntun  v.  Cat- 
tie  (3),  Alderson,  B.,  admits  that  a  difference  of  opinion 
has  existed  as  to  the  payment  of  the  voters'  actual  ex- 
penses.    In  that  case,  the  sums  paid  bore  no  sort  of  pro- 
portion to  the  actual  expenses,  and  the  jury  found  that  the 
money  had  been  illegally  expended,  being  in  fact  merely 
a  cover  for  a  bribe.     Opposed  to  the  obiter  dictum  of 
Alderson,  B.,  is  the  ruling  of  Tindal,  C.  J.,  in  Bremridge 
V.  Campbell  {^t  which  was  an  action  by  an  agent  of  the 
candid&te  to  recover  from  his  principal  various  sums  of 
money  paid  to  out-voters  as  for  their  expenses ;  and  the 
learned  Judge  held,  that  ''it  was  for  the  jury  to  say,  as  to 
the  sums  paid  to  the  several  voters,  whether  they  were 
paid  really  and  bon&  fide  for  travelling  expenses,  and  tra- 
velling expenses  only,  or  were  paid  to  induce  them  to  give 
their  votes.    The  question  is,  whether  any  part  was  paid 
as  a  bonus,  over  and  above  the  actual  expenses  of  the 
party  ....  You  will  say  whether  the  money  was  honestly 
paid  merely  for  travelling  expenses ;  and,  if  you  think  it 

(1)  See  3  Dougl.  247.  (2)  1  Lud.  68. 

(3)  1  Moo.  &  Rob.  265.  (4)  5  Car.  &  P.  186. 
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1842.     was  not,  then  you  will  strike  oif  such  sums  as  you  think 
exceeded  a  reasonable  sum  for  the  expenses." 

It  appears  from  the  evidence  of  Mr.  Harrison,  given 
before  the  Committee  on  Election  Expenses  in  1834, 
which  has  been  referred  to(l),  that,  previously  to  the 
Reform  Act,  payments  of  this  kind  were  generally  con- 
sidered to  be  legal,  if  not  made  a  source  of  corruption. 
And  the  inference  drawn  as  to  the  effect  of  the  Reform 
Act  in  altering  the  law  in  this  respect,  seems  to  be  hardly 
warranted  by  the  purport  of  its  provisions,  the  condition 
of  residence  being  required  only  in  order  to  entitle  the 
party  to  be  registered,  and  there  being  no  reason  why  he 
may  not  have  ceased  to  reside,  or  be  temporarily  absent 
at  the  time  of  the  election.  That  the  providing  voters 
with  the  means  of  conveyance  to  the  poll,  is  not  practi- 
cally considered  as  coming  within  the  description  of  cor- 
rupt influence,  is  apparent  from  the  open  and  undisguised 
practices  prevailing  at  every  election.  In  the  debate  on 
the  bill  now  pending  for  the  better  discovery  of  bribery 
at  elections.  Sir  Robert  Peel  observed  (2), ''  I  never  yet 
passed  through  a  town  in  which  there  was  a  contested 
election  that  I  did  not  see  a  number  of  carriages  always 
provided  at  the  expense  of  the  candidates  for  the  con- 
veyance of  their  voters.  And  if  it  be  the  case  that  electors 
will  not  take  a  sufficient  interest  in  the  exercise  of  the 
valuable  privilege  they  possess,  to  induce  them  to  come 
to  the  poll,  unless  they  have  the  means  provided  them  of 
doing  so,  I  am  very  much  afraid  that  any  sudden  and 
violent  interference  with  the  existing  practice  in  that  re- 
spect will  very  materially  diminish  the  number  of  voters. 
To  say,  therefore,  that  on  no  account  shall  the  expenses 
of  conveyance  or  reasonable  refreshment  be  paid  on  the 
part  of  the  candidates,  would  be,  in  my  opinion,  to  make 

(1)  K.  &  0. 249,  note. 

(2)  June  6, 1842.    Hansard's  Pari.  Deb.  vol.  Ixiii.  p.  1277. 
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the  number  of  electors  voting  at  each  election  considerably  184^. 
less — thus  practically  diminishing  the  amount  of  the  elec- 
tive franchise."  Nor  does  it  necess<irily  follow^  because  the 
opportunity  of  exercising  the  franchise  is  afforded  at  the 
expense  of  another^  that  the  vote  is  in  consequence  cor- 
ruptly influenced.  The  witnesses  who  are  examined  before 
Election  Committees  receive  payment  of  their  expenses 
from  the  party  who  calls  them ;  but  if  the  allowance  do  not 
exceed  a  reasonable  amount^  was  it  ever  supposed  that 
their  evidence  is  influenced  by  any  improper  bias^  owing  to 
that  circumstance  ? 

With  reference  to  the  agency  of  the  persons  by  whom  Bribery  by 
the  acts  of  bribery  and  treating  were  alleged  to  have  been  empl^ed 
committed,  the  following  facts  were  proved  in  evidence.      ^y  ***®  "'* 

^  *^  ting  mem- 

It  did  not  appear  that  there  was  any  regular  committee  ber  in  con- 
formed for  conducting  the  election  of  the  sitting  members.  electioB,  '^ 
The  principal  place  of  resort  for  the  leading  members  of  Jh^'^^Jf^^ 

the  Blue  or  Conservative  party  (the  party  which  supported  thoughcom. 
,        ,  «       ,        .     .  mitted  wilh- 

the  sittmg  members)  was  at  a  sort  of  subscription  rooms,  out  the 

called  «  The  Little  Carlton."    A  room,  called  «  Deck's  iTl^m 

Room,"  in  the  immediate  vicinity  of  the  Corn  Hill,  where  «>f«*»«"tting 

•^  member. 

the  hustings  and  polling-booths  were  erected,  was  also 

used  by  the  Blue  party;  in  particular,  on  the  day  of  polling, 

for  the  purpose  of  receiving  and  casting  up  the  returns  of 

the  poll ;  but  it  was  not  hired,  or  paid  for,  by  any  agent 

of  the  sitting  members.    Durhig  the  week  previous  to  the 

election,  Mr.  Steward  attended  daily  at  the  Little  Carlton, 

where  he  had  a  room  for  his  exclusive  use,  to  receive 

and  answer  communications  relative  to  the  election  of  the 

sitting  members.     He  hired  messengers  and  runners  to 

assist  the  canvassing  parties ;  superintended  the  printing 

and  distribution   of  circulars ;    made  arrangements   for 

checking  the  poll ;  engaged  carriages  for  the  conveyance 

of  voters  to  the  poll;  employed  a  person  to  hire  a  band, 

VOL.  I.— B.  A.  E.  c.  s  s 
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1840.  and  paid  him  for  it;  paid  the  messengers^  clerks,  and 
other  persons  employed ;  paid  for  the  hustings ;  wrote  to 
out-voters,  offering  to  pay  their  expenses  of  coming  to  the 
election;  paid  out-voters  their  travelling  expenses,  and 
for  loss  of  time ;  canvassed  voters  on  behalf  of  the  sitting 
members ;  but  did  not  accompany  either  of  the  sitting 
members  on  their  canvass ;  nor  had  anything  to  do  with 
keeping  the  account  of  the  canvass,  which  was  kept 
entirely  by  Mr.  Hunt. 

Mr.  Bristo  and  Mr.  A.  B.  Cook  (active  members  of  the 
Blue  party)  canvassed  on  several  occasions  with  the  sitting 
members.  Mr.  Bristo  in  some  instances  hired  persons 
who  were  employed  as  messengers  at  the  Little  Carlton, 
and  were  paid  by  Mr.  Steward  ;  and,  together  with  two 
other  gentlemen,  he  was  deputed  by  Mr.  Steward  to 
arrange  with  the  opposite  party  respecting  the  persons  who 
should  be  considered  as  disqualified  to  vote  by  reason  of 
their  removal  from  the  premises  for  which  they  were  regis- 
tered. Mr.  Bristo  and  Mr.  Cook  in  several  instances  nego- 
tiated with  electors  for  their  compensation  for  loss  of  time, 
and  for  their  employment  in  various  capacities  connected 
with  the  election ;  and  in  consequence  of  such  negotiations, 
payments  were  made  to  the  voters,  in  some  cases  by  Mr. 
Steward,  in  others  by  Mr.  Bristo  or  Mr.  Cook,  and  were 
afterwards  charged  by  Mr.  Steward  in  his  account  with 
Mr.  Hunt. 

Besides  the  cases  of  this  colourable  kind,  in  which  the 
payments  were  made  or  allowed  by  Mr.  Steward,  there 
were  brought  before  the  Committee  several  cases  of 
undisguised  bribery,  (amongst  others,  those  of  Downing 
and  Goodchild  mentioned  in  the  Report  of  the  Commit- 
tee (1)),  in  which  Mr.  Bristo  or  Mr.  Cook  were  con- 
cerned, but  of  which  it  did  not  appear  that  Mr.  Steward 
had  any  knowledge. 

(1)  Pdft.  609. 
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With  respect  to  the  charge  of  treating,  it  appeared  that  1842. 
drink  was  supplied  gratis  to  voters  for  the  sitting  members, 
at  several  public  houses  in  the  town,  on  the  nomination  day 
and  on  the  polling  day ;  that  at  one  of  the  houses,  tickets 
for  refreshment  to  the  amount  of  Ss.,  Is.,  and  6c/.,  were 
given  to  the  voters  by  a  person  named  Howgego,  being 
orders  written  on  pieces  of  paper  and  signed  with  his 
initials ;  that  breakfasts  at  public*houses  were  given  to 
voters  on  the  morning  of  the  polling  day;  that  most  of 
these  breakfasts  were  ordered  and  paid  for  by  individual 
partisans  of  the  Blue  party,  not  alleged  to  be  otherwise 
connected  with  the  sitting  members;  that  the  hour  of 
breakfast  was  seven  o'clock,  the  object  being  to  get  up  the 
voters  early  to  the  poll,  which  commenced  at  eight ;  that 
one  of  these  breakfasts  was  ordered  by  Mr.  Cook ;  that 
Mr.  Bristo  and  Mr.  Cook  were  at  some  of  the  houses 
while  the  breakfasting  was  going  on. 

Mr.  W.  O.  Hunt,  a  solicitor  in  London,  (who  was  called 
as  a  witness  on  the  part  of  the  sitting  members),  stated 
that  he  was  employed  to  manage  the  election  as  the  agent 
of  the  sitting  members.  He  received  from  them  express 
instructions  that  ho  money  should  be  spent  except  for  the 
legal  purposes  of  the  election.  Immediately  on  his  arrival 
at  Ipswich,  on  the  Friday  before  the  election,  he  informed 
Mr.  Steward  of  these  instructions,  with  a  request  that  he 
would  make  it  generally  known  amongst  the  leading 
members  of  the  Blue  party,  that  these  were  the  principles 
on  which  Lord  Desart  and  Mr.  Gladstone  consented  to  be- 
come candidates.  And  Mr.  Hunt  also  made  a  similar  com- 
munication to  Mr.  Bristo,  Mr.  Cook,  and  other  partisans. 
Mr.  Hunt  took  upon  himself  the  entire  superintendence  of 
the  canvass,  and  received  the  daily  returns  at  the  White 
Horse  Inn,  (where  he  and  the  sitting  members  were 
staying),  except  on  two  occasions,  when,  to  suit  the  con- 
venience of  Mr.  Steward  and  other  persons  employed  to 

ss2 
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1842.     canvass^  he  received  them  at  the  Little  Carlton.    Mr. 

Hunt  availed  himself  of  the  assistance  of  Mr.  Bristo  and 

Mr.  Cook  in  canvassing ;  but  gave  no  authority,  direct  or 

indirecti  either  to  Mr.  Bristo  or  to  Mr.  Cook^  to  act  for 

him  in  the  management  of  the  election.     Nor  did  he 

delegate  any  kind  of  authority,  in  the  management  of 

the  election,  to  any  one  except  to   Mr.   Steward.      Mr. 

Steward,  who  is  a  solicitor  at  Ipswich,  was  authorized  by 

Mr.  Hunt  to  make  payments  for  the  legal  and  necessary 

expenses  of  the  election,  out  of  funds  provided  by  Mr. 

Hunt  on  the  part  of  the  sitting  members.     An  account 

of  these  expenses  and  payments,  furnished  by  Mr.  Steward 

to   Mr.  Hunt,  was  produced   in   evidence ;  containing, 

amongst  other  items,  the  following : 

£     s.     d. 
Travelling  and  other  expenses  of  13  voters  from 

London,  Newcastle,  and  other  places  out  of 

the  county 37     15    0 

Ditto  of  20  voters  from  Harwich,  Woodbridge, 

and  other  places  in  the  county     ....    26     14    0 

Expenses  of  detention  of  four  vessels,  including 
the  travelling  expenses  to  and  fro  of  the 
captains.     .     .    , 24     16    0 

(which  item  included  the  sum  paid  to  Page  in  respect  of 

the  detention  of  "  the  Success"  (1). ) 

Mr.  Jackaman,  London,  his  bill  for  attendances 

and  expenses  as  to  London  and  other  voters  12     13  10 

The  sum  of  500/.  (250/.  on  the  part  of  each  candidate), 
was  transmitted  by  Mr.  Hunt  to  Mr.  Steward :  but  the 
expenses  charged  by  Mr.  Steward  did  not  quite  amount 
to  that  sum.  It  was  arranged  between  Mr.  Hunt  and 
Mr.  Steward,  that  the  travelling  expenses  of  the  voters 
might  be  paid,  as  they  were  both  under  an  impression 
(1)  Vjd.  sup.  p.  688. 
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that  such  payments  were  not  illegal :  nothing  was  agreed     ig4g, 

to  be  paid  for  loss  of  time  :  no  authority  was  given  for  break- 

fasts  or  other  refreshments  to  voters  ;  and  when  a  breakfast 
was  proposed,  both  Mr.  Hunt,  and  the  sitting  members 
themselves,  refused  to  sanction  it.  The  evidence  of 
Mr.  Steward,  who  was  also  examined  as  a  witness  on 
the  part  of  the  sitting  members,  was  to  the  same  effect ; 
equally  denying  any  delegation  of  authority  to  Mr.  Bristo 
and  Mr.  Cook. 

Mr.  Kinglake  contended  that  the  sitting  members  must 
be  held  responsible  for  the  acts  of  corruption  in  which 
Steward,  Bristo,  and  Cook  were  concerned.  There  was 
an  avowed  delegation  of  authority  to  Steward  by  Mr.  Hunt 
the  authorized  agent  of  the  sitting  member.  And  the 
authority  so  delegated  was  not  confined  to  any  particular 
acts,  or  species  of  acts,  but  extended  to  all  business  con* 
nected  with  the  election,  except  only  the  control  of  the 
canvass  which  Mr.  Hunt  reserved  to  himself.  For,  although 
it  was  said  that  Steward  was  deputed  merely  to  make  the 
necessary  legal  payments  out  of  the  funds  furnished  by  Mr. 
Hunt,  and  under  the  direction  of  Mr.  Hunt;  yet  it  appeared 
that  he  had  in  fact,  with  the  one  exception  mentioned,  the 
superintendence  of  all  the  most  material  arrangements 
requisite  for  carrying  on  the  election.  And  in  conducting 
the  business  of  the  election,  Bristo  and  Cook  had  partici* 
pated,  if  not  by  the  express  appointment,  at  any  rate 
under  the  eyes  and  with  the  knowledge  of  Mr.  Hunt  and 
Steward ;  and  in  several  instances  the  acts  of  Bristo  and 
Cook  in  negotiating  with  voters  had  been  adopted  and 
recognized  by  Steward  in  the  payments  which  he  had 
made  in  pursuance  of  such  negotiations;  and  those  pay- 
ments had  been  charged  to  Mr.  Hunt  on  the  part  of  the 
sitting  members,  and  recognized,  at  any  rate  not  disallowedi 
by  him. 

The  sitting  members  having  made  use  of  the  assistance 
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1842.  of  firisto  and  Cook  in  canwaasing,  and  bringing  up  voters 
to  the  poU  5  these  same  persons  having  not  only  attended 
the  sitting  members  in  their  canvass,  (which  of  itself 
perhaps  might  not  be  sufficient,)  but  having  also,  with  the 
knowledge  and  sanction  of  the  avowed  agents  of  the  sitting 
members,  been  intrusted,  to  a  considerable  extent,  with 
the  disposal  of  the  appointments,  and  the  distribution  of 
the  funds  for  the  purposes  of  the  election ;  their  agency  is 
certainly  as  well  established  as  that  of  A.  B.  Cook  and 
Dasent  in  a  former  Ipswich  eaMe{l\  and  within  the 
rule  there  propounded  in  the  argument  for  the  peti* 
doners  (S),  which  we  submit  is  the  true  and  sensible 
rule  respecting  agency  at  elections,  ''  that  candidates 
shall  be  answerable  for  the  conduct  of  those  persons 
whom  they  permit  to  manage  and  conduct  an  election 
under  their  eyes  in  such  a  way  that  it  is  impossible  they 
should  be  ignorant  of  those  persons  being  concerned  in 
their  election,  and  being  the  means  of  securing  their 
return.  It  is  not  necessary  that  they  should  be  criminally 
answerable  for  the  acts  of  such  agents,  for  no  person  is 
criminally  liable  before  a  Committee,  but  they  must 
answer  for  them  to  their  constituencies  and  to  the  House 
of  Commons,  for  they  have  adopted  their  conduct  by 
accepting  the  seat  which  was  the  result  of  it,  although 
they  may  not  have  been  acquainted  with  every  minute 
particular  of  it  during  the  proceedings."  And  the  agency 
being  sufficiently  made  out  by  an  inference  of  this  kind, 
the  sitting  members  cannot  escape  from  liability  even 
for  the  illegal  acts  of  such  agents,  because  no  authority 
was  expressly  delegated  to  them,  or  because  the  authority 
was  expressly  limited  to  legal  acts,  and  the  illegal  acts 
were  done  without  the  knowledge  and  privity  of  the  sitting 
members  (3).     In  the  Hertford  case  (4),  the  election  was 

(1)  K.  &  O.  343.  346.  (2)  Ibid.  365. 

(8)  Ftlton  V.  Eatthope,  Rogers  on  Elections,  260.    (4)  P.  &  K.  541, 544. 
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avoided  on  the  ground  of  bribery  and  treating^  though  the     184S* 
sitting  members  had  expressly  forbidden  the  opening  of 
any  houses  after  the  teste  of  the  writ,  and  although  the 
agency  of  the  persons  concerned  in  the  bribery  was  dis- 
avowed by  Mr.  Nicholson,  the  acknowledged  agent. 

Mr.  Austin  and  Mr.  Talbot  for  the  sitting  members. 

There  was  no  other  person  but  Mr.  Hunt  who  had  any 
general  authority  from  the  sitting  members  relative  to  the 
management  of  the  election.     Steward  was  not  deputed  by 
Mr.  Hunt  to  act  generally  as  his  sub-agent,  but  was  only 
authorized  to  act  for  certain  limited  purposes  under  the 
immediate  orders  of  Mr.  Hunt.    And  the  distinct  denial  by 
Mr.  Hunt  of  the  delegation  of  any  authority  to  Bristo  and 
Cook  ought  to  countervail  any  inference  of  agency  that 
may  be  suggested  by  the  acts  or  behaviour  of  those  per- 
sons in  matters  connected  with  the  election  ;  particularly, 
as  the  principle  on  which  that  inference  is  attempted  to 
be  drawn  is  derived  from  authorities  that  are  inapplicable 
to  the  present  course  of  proceeding  in  the  proof  of  agency, 
being  anterior  to  the  stat.  4  &  5  Vict.  c.  57,  which  has 
materially  altered  the  law  in  that  respect.    In  the  cases 
before  that  statute  which  have  been  cited  from  Mr.  Rogers's 
book  (1),  the  inference  of  agency  from  a  variety  of  acts, 
singly  insufficient  to  furnish  evidence  of  the  fact,  was 
adopted  with  a  view  to  establish  only  a  primsi  facie  case 
of  agency,  which  was  merely  preliminary  to  the  reception  of 
evidence  of  the  acts  of  bribery,  was  admitted  for  that  pur- 
pose before  the  sitting  member  had  had  an  opportunity  of 
being  heard,  and  washable  to  be  rebutted  by  evidence  to  be 
afterwards  brought  on  the  other  side.   Sometimes,  indeed, 
it  happened  that  these  decisions  on  the  primi  facie  case 
became  in  fact  conclusive  determinations  on  the  point  of 
agency.     But  in  many  cases,  and  in  particular  the  Ipswich 
case,  which  has  been  cited  (2),  the  decision  by  which  a 
(1)  On  Committees,  201,  202.  (2)  K.  &  O.  358. 
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1840.  priin^  facie  case  of  agency  had  been  found  to  be  made 
out^  in  the  cases  of  A.  B.  Cook  and  Dasent^  was  ultimately 
reversed.  The  Committee^  therefore,  not  only  rejected 
the  evidence  in  those  cases  as  insufficient  to  establish  the 
fact  of  agency,  but  also  repudiated  the  doctrine  or  defi- 
nition of  agency,  propounded  by  the  counsel  for  the  peti- 
tioners, and  quoted  on  the  present  occasion  in  the  argu- 
ment on  the  other  side.  And  the  facts  which  have  been 
proved  as  evidence  of  tiie  alleged  agency  of  Bristo  are  of 
a  less  cogent  character  than  those  by  which  the  agency  of 
A.  B.  Cook  and  Dasent  were  there  attempted  to  be  made 
out.  On  reference  to  tlie  summary  of  the  evidence  given 
in  the  report  (I),  it  will  be  observed,  that  both  Cook  and 
Dasent  were,  in  more  than  one  instance,  expressly  autho- 
riised  by  Mr.  Kelly  himself  to  act  for  him.  In  the 
present  case,  no  authority  to  act  for  any  purpose  whatever 
appears  to  have  been  given  either  to  Bristo  or  Cook. 
There  is  nothing  to  show  that  they  stood  in  any  other 
relation  to  the  sitting  members  than  that  of  volunteer 
partisans,  whose  assistance  was  useful  in  canvassing,  by 
reason  of  their  familiarity  with  the  local  politics  of  the 
borough ;  a  kind  of  assistance  without  which  it  would  be 
impossible  to  carry  on  the  canvass  of  a  numerous  consti- 
tuency. And  since  the  statute  of  the  4  &  5  Vict.,  it  is 
incumbent  on  Committees  to  require  more  stringent  proof 
than  formerly  on  the  question  of  agency,  in  order  to  guard 
against  the  involuntary  injustice  into  which  they  might 
otherwise  be  led  by  hasty  conclusions  of  a  fact,  no  longer 
forming  the  subject  of  a  separate  preliminary  inquiry, 
but  left  to  be  inferred  from  the  aggregate  result  of  the 
various  circumstances,  amongst  them  the  acts  of  cor- 
ruption themselves,  that  have  been  detailed  in  evidence 
before  them. 

(1)  K.  &  0.843,345. 
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The  Committee,  after  deliberation,  came  to  the  following      1840. 
resolutions :  jyiy  30. 

"  That  the  Right  Honourable  John  Otway  O'Connor 
Cuffe,  Earl  of  Desart,  and  Thomas  Gladstone,  Esquire, 
were  not  duly  elected  burgesses  to  serve  in  this  present 
parliament  for  the  borough  of  Ipswich  (1). 

*'  That  the  last  election  for  tlie  said  borough  is  a  void 
election. 

"  That  the  Right  Honourable  John  Otway  O'Connor 
Cuffe,  Earl  of  Desart,  and  Thomas  Gladstone,  Esquire, 
were,  through  their  agents,  guilty  of  bribery  and  treating 
at  the  last  election  for  the  borough  of  Ipswich. 

"  That  it  was  proved  before  the  Committee,  that  John 
Downing  was  bribed  by  release  from  a  joint  security  for 
25L ;  that  Henry  Greaves  was  bribed  by  30*.  under  pre- 
tence of  services  rendered  by  his  son  as  a  messenger;  that 
Amos  Goodchild  was  bribed  by  a  promise  of  5L;  that 
Richard  Bishop,  captain  of  a  vessel,  was  bribed  by  a 
bargain  by  his  wife  for  8/.,  as  indemnity  for  loss  of  voyage, 
2L  of  which  was  detained  by  the  owner  of  the  vessel ; 
that  Robert  Hine  was  bribed  by  3/.,  through  his  wife;  that 
John  Cockle  was  bribed  by  4^.,  under  the  pretence  of 
travelling  expenses ;  that  William  Brown  was  bribed  by 
4/1.  10*. ;  William  Cole  by  2L  14*.;  a  person  named  Fuller 
by  3/. ;  and  William  Blythe  and  others  by  30*.  each, 
under  the  pretence  of  travelling  expenses ;  that  Thomas 
Bowman  and  Robert  Naunton  were  bribed  by  30*.  each, 
under  pretence  of  playing  in  the  band. 

**  That  there  was  no  evidence  to  show  that  these  acts 
of  bribery  were  committed  with  the  knowledge  and  consent 
of  either  the  Right  Honourable  John  Otway  O'Connor 
Cuffe,  Earl  of  Desart,  or  of  Thomas  Gladstone,  Esquire. 

(1)  Upon  this resoIutioQ  the  CommiUee  divided;  Ayet,  Mr.  Williams,  Mr. 
Protheroe,  Mr.  Wyse,  Mr.  Patrick  Stewart:  Noes,  Mr.  H.  Staart,  Oeneral 
Arbttthoott,  Mr.  Lefroy. 
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1848.  ^That  the  Chairman  be  requested  to  iiio?e  that  this 
report^  together  with  the  evidence  taken  before  this  Com* 
mitteei  be  printed,  and  that  the  Speaker  do  not  issue  his 
writ  for  the  return  of  two  burgesses  to  serve  in  parliament 
for  the  said  borough  of  Ipswich  until  the  said  evidence 
shall  have  been  printed  and  submitted  to  the  House"  (1). 

(1)  upon  tbU  rwolution  there  wat  the  same  divitioa  of  the  Cominittee  as 

on  the  fint. 


(    611     ) 


CASE  XXII. 

CITY  OF  WATERFORD. 

The  Committee  was  appointed  on  the  3rd  of  June,  1842,     1840. 
and  consisted  of  the  following  gentlemen : 

James  Weir  Hogg,  Esq.,  M.  P.  for  Beverley. — (Chairman.) 
John  Jervis,  Esq.,  M.  P.  for  Chester. 
Henry  George  Boldero,  Esq.,  M.  P.  for  Chippenham. 
Admiral  Deans  Dundas,  M.  P.  for  Greenwich. 
Edward  Henry  A'Court,  Esq.,  M.  P.  for  Tamworth. 
John  Henry  Vivian,  Esq.,  M.  P.  for  Swansea,  &c. 
Viscount  Somerton,  M.  P.  for  Wilton. 
PeiiHoners,-^! .  Sir  Heniy  Winston  Barron,  Bart,  and  Thomas  Wyse,  Esq. 
2.  Thomas  Wyse,  Esq. 
Sitting  Members — William  Christmas,  Esq.,  and  William  Morris 

Reade,  Esq. 

Coumelfor  the  PetitionerS'-Mr.  Austin,  Q.  C,  and  Mr.  Hayes. 

Agent — Mr.  Baker. 

Cauiuelfor  the  Sitting  Memben^Mr,  Cockbum,  Q.  C,  Mr.  Serjt. 

Wrangham  and  Mr.  Alcock. 

Agent — Mr.  Newport. 


The  first  petition  (presented  on  the  27 th  Angus t^  1841,) 
was  from  Sir  Henry  Winston  Barron,  Bart,  and  Thomas 
Wyse,  Esquire,  candidates  at  the  election.  After  setting 
forth  the  dissolution  of  parliament  in  the  month  of  June, 
1841,  and  the  issuing  of  the  writ,  the  petition  stated,  that 
Edward  Elliott  and  Jason  Hassard,  Esquires,  sheriffs  of 
the  county  of  the  city  of  Waterford,  on  the  7th  July,  pro- 
ceeded to  the  election,  when  William  Christmas,  Esquire, 
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184)2.  and  the  petitioners,  were  severally  put  in  nomination  as 
candidates ;  that  on  the  next  day,  the  8th  July,  William 
Morris  Reade,  Esquire,  was  put  in  nomination  as  a  fourth 
candidate;  that  the  sheriffs  having  proceeded  to  take  a 
poll,  the  same  was  finally  closed  on  the  twelfth  day  of  July, 
when  the  number  of  voters  stated  by  the  sheriffs  to  have 
voted  for  Christmas  was  286,  for  Reade  S59,  for  Barron 
203,  and  for  Wyse  199 ;  that  William  Christmas  and 
William  Morris  Reade  were  accordingly  returned  as  mem- 
bers duly  elected  to  serve  in  parliament  for  the  county  of 
the  city  of  Waterford. 

The  petition  then  went  on  to  state,  that  the  majority  of 
votes  so  declared  at  the  close  of  the  poll  to  be  in  favour 
of  Christmas  and  Reade  was  an  apparent  and  colourable 
majority,  and  the  return  an  illegal  return ;  that  such  majority 
and  return  were  obtained  and  made  in  favour  of  Christmas 
and  Reade,  in  consequence  of  the  sheriffs  having  refused 
to  count  and  reckon  on  the  poll  for  the  petitioners,  on  the 
ground  of  certain  supposed  defects  in  their  affidavits  or 
certificates  of  registry,  the  votes  of  very  many  persons 
who  were  and  had  been  for  six  months  before  the  election 
registered  electors  of  the  county  of  the  city  of  Waterford, 
and  were  entitled  to  vote  at  the  election,  and  were  desirous 
of  voting  for  the  petitioners,  and  who  tendered  their  votes 
at  the  election  for  the  petitioners,  and  who  ought  to  have 
been  put  upon  the  poll  at  the  time  of  their  offering  to  vote 
at  the  election,  and  to  have  been  counted  and  reckoned 
on  the  poll  for  the  petitioners ;  that  divers  persons  were 
illegally  rejected  as  voters  on  the  ground  of  supposed 
defects  in  their  affidavits  or  certificates  of  registry,  although 
several  of  the  afiidavits  and  certificates  had  been  there- 
tofore examined  and  signed  by  William  Henry  Hassard, 
Esquire,  as  registering  barrister,  at  the  sessions  held  for 
the  county  of  the  city  of  Waterford,  and  the  assessor  to 
the  sheriffs  at  the  election,  and  although  several  of  the 
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persons  whose  votes  were  so  rejected  voted  at  former  1842. 
elections  by  virtue  of  the  said  affidavits  and  certificates  of 
registry ;  and  the  votes  of  the  said  persons  ought  not  to 
have  been  so  rejected,  and  ought  now  to  be  put  upon  the 
poll  for  the  petitioners ;  that  the  votes  of  divers  other 
persons  who  were  registered  electors  and  entitled  to  vote 
at  the  election^  and  who  duly  tendered  their  votes  and  voted 
at  the  election  for  the  petitioners,  were  illegally  struck  off 
the  poll,  and  were  not  counted  as  being  on  the  poll  by  the 
sheriffs,  on  the  ground  of  supposed  defects  in  their  several 
affidavits  or  certificates  of  registry  ;  that  the  sheriffs 
refused  to  receive  and  reckon  on  the  poll  for  the  petitioners, 
on  the  ground  of  supposed  defects  in  their  affidavits  or 
certificates  of  registry,  the  votes  of  the  following  amongst 
other  persons,  each  and  every  one  of  whom  was  and  were 
at  the  time  of  the  election,  and  had  been  for  six  months 
before  the  election,  registered  electors  of  the  county  of 
the  city  of  Waterford,  and  had  made  their  respective 
affidavits  and  received  their  respective  certificates  of  re- 
gistry, and  each  and  every  one  of  whom  tendered  their 
votes  for  the  petitioners,  and  was  and  were  entitled  to  vote 
at  the  election  on  their  respective  certificates  or  affidavits ; 
that  is  to  say,  [then  follow  the  names  of  373  electors]  ;  that 
objections  to  the  votes  of  the  said  several  electors  were,  at 
the  time  of  voting,  and  after  each  of  them  had  tendered 
their  votes,  or  voted  for  the  petitioners,  presented  to  the 
deputies,  in  a  printed  form,  viz.  "That  the  affidavit  or  certi- 
ficate produced,  under  which  the  elector  claims  to  vote,  is 
not  framed  in,  or  according  to,  the  form  prescribed  by  the 
schedule  annexed  to  the  act  of  the  S  &  3  Will.  4,  c.  88, 
and  that  in  substance  it  does  not  describe  the  right  in 
which  the  said  elector  claims  to  vote,  according  to  the 
provisions  of  the  5th  section  of  the  said  act;**  that  the 
objections  were  then  forwarded,  by  the  several  deputies, 
to  the  sheriffs  and  their  assessor ;  that  it  was  objected,  on 
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184S.  behalf  of  the  petitioners,  that  it  was  not  competent  for  the 
sheriffs  and  the  assessor  to  entertain  any  question  in 
reference  to  the  property  by  the  occupation  of  which  the 
franchise  was  acquired  and  determined  upon  at  the  regis- 
try before  the  registering  barrister  pursuant  to  the  Irish 
Reform  Act,  and  that  the  said  several  persons  were 
entitled;  and  the  sheriffs  were  bpund  in  law  to  admit  the 
said  persons  to  vote,  upon  the  production  of  their  certifi* 
cates  or  affidavits ;  that  the  sheriffs,  by  the  advice  of  their 
assessor,  did  nevertheless  reject  the  votes  of  all  the  said 
several  voters  ;  whereas  the  petitioners  humbly  submit  that 
the  said  several  affidavits  and  certificates  were  conclusive 
of  the  title  and  the  right  of  the  said  several  electors  to  vote 
and  be  placed  upon  the  poll  as  voters  for  the  petitioners 
at  the  election  ;  that  the  petitioners  allege  that  if  the  votes 
of  the  several  persons  so  rejected  for  the  supposed  defects 
and  informalities  aforesaid  had  been  put  upon  the  poll  as 
they  ought  in  law  to  have  been,  the  petitioners  would 
have  had  a  large  majority  over  Christmas  and  Reade, 
and  would  and  ought  in  law  to  have  been  returned  as  the 
members  duly  elected  at  the  election ;  and  the  petitioners 
therefore  humbly  submit  that  the  return  should  be  forth- 
with amended  by  adding  the  votes  so  rejected  as  aforesaid 
to  the  poll  of  the  petitioners,  and  the  petitioners  should  be 
forthwith  declared  to  be  the  members  duly  returned  for 
the  county  of  the  city  of  Waterford. 

The  prayer  of  the  petition  was  ;  "  That  the  House  will 
take  the  premises  into  their  consideration,  and  declare  that 
Christmas  and  Reade  were  not  duly  elected  as  members 
to  serve  in  this  parliament  for  the  county  of  the  city  of 
Waterford,  and  ought  not  to  have  been  returned,  and 
that  the  petitioners  were  duly  elected  as  such  members, 
and  ought  to  have  been  returned,  and  that  the  return  may 
be  amended  by  directing  the  names  of  Christmas  and 
Reade  to  be  erased  therefrom,  and  the  names  of  the 
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petitioners  to  be  inserted  therein  in  the  place  and  stead  of     ig4g. 

the  names  of  Christinas  and  Reade,  and  that  the  House    

will  grant  to  the  petitioners  such  other  and  further  relief 
in  the  premises  as  to  the  House  may  seem  meet/' 

The  second  petition  (presented  on  the  7th  September^ 
1841,)  purported  to  be  from  Sir  H.  W.  Barron  and  Mr. 
Wyse,  but  was  signed  by  Mr.  Wyse  alone.  It  contained 
statements  and  allegations-  similar  to  those  in  the  other 
petition,  but  in  a  more  compendious  form,  and  omitting 
the  list  of  the  names  of  the  electors,  whose  votes  were 
tendered  and  rejected  at  the  election :  and  the  prayer 
was,  **  that  the  House  will  take  the  premises  into  consi- 
deration, and  adjudge  and  declare  that  the  return  of  Christ- 
mas and  Reade  was  and  is  an  illegal  return,  and  ought  to  be 
amended ;  and  that  the  sanie  may  be  amended  accordingly 
by  adding  the  votes  of  the  persons  above  mentioned  to 
the  poll  of  the  petitioners,  and  substituting  their  names  in 
the  return  instead  of  Christmas  and  Reade ;  and  that  the 
House  will  grant  such  further  and  other  relief  in  the  pre- 
mises as  the  merits  of  the  case  may  require." 

Mr.  Austin^  in  opening  the  case  for  the  petitioners,  JumA. 
stated  that  the  petitions  were  to  amend  the  return  by 
which  the  present  sitting  members  were  returned  by 
the  sheriffs  of  the  county  of  the  city  of  Waterford.  The 
sheriffs,  acting  on  the  advice  of  their  assessor,  rejected  the 
votes  of  a  number  of  persons  whose  certificates  or  affi- 
davits of  registry  described  their  qualification  by  the 
words,  '*  house  and  premises ;"  an  objection  to  their  votes 
having  been  taken  at  the  poll  on  that  account.  Of  the 
voters  whose  votes  were  rejected  on  this  ground,  the  num- 
ber of  those  who  tendered  their  votes  for  Sir  H.  W.  Barron, 
was  877  ;  for  Mr.  Wyse,  376  ;  and  only  42  for  the  sitting 
members ;  the  voters  for  the  petitioners  consisting  prin- 
cipally of  the  ten  pound  householders ;  while  the  strength 
of  the  sitting  members  lay  amongst  the  freemen.    It  is 
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184S.     sul>iiiitted  that  the  sheriffs  had  no  authority  to  reject  these 

votes,  and  it  is  proposed  that  the  Committee  should  now 

do  what  the  returning  officer  ought  to  have  done,  viz.,  put 
them  on  the  poll,  and  give  the  return  to  the  petitioners  ; 
with  leave  for  Messrs.  Christmas  and  Reade  to  petition 
against  the  election  of  Sir  H.  W.  Barron  and  Mr. 
Wyse. 

Tb«pro-  In  order  to  prove  tlie  poll,  the  petitioners  called  Mr. 

th«  clerk  of  Richard  Cooke,  the  clerk  of  the  peace  of  the  county  of  the 
of  ti?i»n-   ^^^y  ^^  Waterford,  who  produced  the  poll-books.     He 

books  of  an  stated   that  he  received  them  from   the  senior  sherifil 

electioD  for 

a  county  of  Edward  Elliott,  Esq.  on  the  17th  July,  1841  ;  that  from 

iKlaod?       that  time  they  had  remained  in  his  custody,  and  that  they 

withoot        ^gj.g  jjj  j|jg  same  state  as  when  he  received  them  from 

proof  of 

their  haviog  the  sheriff.     Mr.  Cooke  also  produced  the  following  aflS- 

fied  on  oath  davit,  which  he  received  from  Mr.  Elliott  together  with 

ttr     the  poll-books. 

officer,  as 

reouired  by 

8Ut.4Geo.  '' County  of  the  City^     Edward  Elliott  and  Jason  Has- 

76,^  not"*         ^f  Waterford,       ^  sard,  sheriffs  of  the  county  of  the 

"wSnceof  ^^  ^*'*  )  ^^'y  of  Waterford,  each  for  himself 

the  aathen-  only,  and  not  the  one  for  the  other  of  them,  do  swear ;  and 

sucSpolU     first,  the  said  Edward  Elliott  upon  his  oath  saith,  that  he 

^*^^'*         hath  delivered  to  Richard  Cooke,  Esq.,  the  clerk  of  the 

peace  of  the  county  of  the  said  city  of  Waterford,  all  the 

poll-books  of  the  late  election  for  the  said  city,  and  that 

the  said  poll-books  so  delivered  in  to  the  said  R.  Cooke, 

are  the  original  poll-books  of  such  election  upon  which 

the  return  was  founded,  and  that  from  the  final  close  of 

the  poll  to  the  time  he  the  said  Edward  Elliott  delivered 

in  the  same,  there  has  not  been  any  obliteration,  erasure, 

addition  or  alteration  made  therein,  as  deponent  believes ; 

And  the  said  Jason  Hassard  saith,  that  the  said  poll-books 

have  been  in  the  care  of  the  said  Edward  Elliott,  and  he 
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the  said  Jason  Hassard  believes  the  several  matters  above     134^ 
stated  by  the  said  Edward  Elliott  to  be  true. 

Edward  Ellioit, 
Sworn  before  me  at  my  office,  Jason  Hassard. 

this  17th  day  of  July,  1841, 

Simon  Newport,  Mayor  of  Waterford." 

Mr.  Austin  then  proposed  to  put  in  the  poll-books  pro* 
duced  by  Mr.  Cooke,  as  evidence  of  the  poll  taken  at  the 
last  election  for  the  county  of  the  city  of  Waterford. 

Mr.  Cockburn  objected  to  their  being  received,  on  the 
ground  of  certain  defects  and  informalities  apparent  on 
the  face  of  the  affidavit  made  by  the  sheriffs,  which 
rendered  it  invalid.  Having  proceeded  at  some  length 
with  his  argument  in  support  of  this  objection,  he  was 
interruptedbyamember  of  the  Committee,  who  suggested 
that  it  was  not  clear  that  the  affidavit  need  be  produced 
before  them  at  all,  or  that  they  could  require  any  other 
evidence  of  the  authenticity  of  the  poll-books  than  the 
production  of  them  by  the  clerk  of  the  peace. 

Mr.  Cockburn  therefore  proceeded  to  argue  this  ques- 
tion in  the  first  instance. — The  enactment  respecting  the 
affidavit  to  be  made  by  the  returning  officer  of  a  county 
of  a  city,  on  his  delivering  the  poll-books  to  the  clerk  of 
the  peace,  is  the  76th  section  of  the  4  Geo.  4,  c.  55.  The 
same  section  also  provides  for  the  prooF  of  the  poll,  where 
the  poll-books  shall  have  been  so  delivered  in  to  the  clerk 
of  the  peace  with  the  required  aflidavit.  The  section  is  a 
re-enactment  of  so  much  of  the  3rd  section  of  the  1  Geo. 
4,  c.  11,  as  related  to  the  custody  of  the  poll-books  and 
proof  of  the  poll  in  the  case  of  counties  of  cities  and 
counties  of  towns.  Before  the  last  mentioned  statute, 
the  mode  of  proving  the  poll  at  an  Irish  election  was  the 
same  as  in  the  case  of  an  English  election.  The  object 
of  the  statute  was  not  to  abolish  or  alter  this  mode  of 
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184g,  proof,  (which  is  still  open  to  the  petitioners,  should  they 
fail  in  proving  the  poll  on  the  present  occasion  in  the  mode 
they  propose),  but  to  afford  a  petitioner  a  new,  easier, 
and  more  certain  method  of  effecting  the  same  thing.  A 
petitioner  may  now,  therefore,  prove  the  poll  at  an  Irish 
election  in  any  way  that  was  open  to  him  before  the 
Stat.  1  Geo.  4,  c.  11,  or  he  may  proceed  according  to  the 
provisions  of  the  76th  section  of  the  4  Greo.  4f,  c.  55. 
But  if  he  adopts  the  method  pointed  out  by  the  sta- 
tute, as  it  is  a  benefit  conferred  upon  him  by  the 
legislature,  he  must  be  held  strictly  to  the  prescribed 
method.  The  mode  of  proof  introduced  by  the  statute  is 
doubtless  a  considerable  relaxation  of  the  common  rules 
of  evidence,  and  it  is  imperative  on  the  Committee  to  see 
that  every  condition  imposed  upon  the  party  who  avails 
himself  of  it  is  punctually  fulfilled.  Now  the  method 
itself  must  be  ascertained  from  reading  the  whole  section 
together,  which  is  to  the  effect,  that  the  returning  oflScer 
shall  within  twenty  one  days  after  the  close  of  the  poll  de* 
liver  the  poll-books  to  the  clerk  of  the  peace,  verifying  on 
oath  that  they  are  the  original  poll-books,  and  that  from 
the  close  of  the  poU  no  alteration  has  been  made  in  them. 
The  section  then  provides,  that  such  books  shall  be  kept 
among  the  records  of  the  county  of  the  city,  and  their 
production  by  the  clerk  of  the  peace  shall  be  deemed 
sufficient  evidence  of  their  authenticity,  unless  it  be  dis- 
proved. The  meaning  of  this  enactment  is,  that  the 
affidavit  of  the  returning  officer  is  substituted  for  the 
evidence  formerly  required  of  the  proper  custody  of  the 
poll-books  during  the  time  they  were  in  his  possession : 
and  that  for  the  interval  between  the  delivery  of  the  poll- 
books  together  with  the  affidavit  to  the  clerk  of  the  peace, 
and  their  production  before  the  Committee,  their  authen- 
ticity is  to  be  proved  by  the  testimony  of  the  latter  officer. 
The  Committee  therefore  is  to  be  satisfied  with  the  affi- 
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davit  down  to  a  certain  point  of  timei  and  the  testimony  184^. 
of  the  clerk  of  the  peace  is  to  supply  the  rest.  The 
object  of  the  enactment  is,  to  save  parties  the  expense 
and  trouble  of  producing  the  returning  officer,  and  other 
witnesses  necessary  to  prove  the  poll  under  the  old  sys* 
tern ;  and  this  it  effects,  by  allowing  the  production  of  an 
affidavit,  and  the  testimony  of  a  person  who  is  a  mere  de~ 
positary  of  the  documents  for  a  certain  period,  to  be  re-< 
ceived  as  evidence  to  account  for  their  authenticity.  The 
petitioners,  therefore,  in  addition  to  the  evidence  of  Mr. 
Cooke,  the  clerk  of  the  peace,  who  can  authenticate  the 
poll-books  up  to  the  17th  July  only,  must  produce  the 
affidavit  made  by  the  returning  officer  according  to  the 
statute,  in  order  to  show  that,  from  the  close  of  the  poll  to 
the  17th  July,  no  alteration,  &c.  was  made  in  the  poll- 
books.  The  authentication  for  the  whole  of  the  time 
from  the  election  to  the  present  moment  will  then  be  com- 
plete. There  can  be  no  hardship  in  this  additional  evi- 
dence, the  expense  and  trouble  of  producing  an  affidavit 
being  inconsiderable.  If  the  affidavit  is  not  producedj 
the  inference  is  irresistible  that  the  poll-books  were  not 
properly  kept  by  the  returning  officer  from  the  time  of  the 
election  till  their  delivery  to  the  clerk  of  the  peace :  and 
in  the  face  of  that  presumption,  the  Committee  cannot  be 
called  on  to  declare  that  the  poll  is  proved.  If  that  pre- 
sumption is  denied,  it  must  be  on  the  ground  that  the 
statute  dispenses  with  the  production  of  the  affidavit; 
and  the  proposition  then  will  be,  that  the  Committee  are 
to  have  no  evidence  of  the  authenticity  of  the  poll-books, 
except  for  the  time  that  they  were  in  the  custody  of  the 
clerk  of  the  peace ;  that  they  are  not  to  be  satisfied  they 
were  duly  delivered  over  to  him  by  the  returning  ofl%cer ; 
and  finally,  that  they  are  to  be  kept  entirely  in  the  dark  as 
to  the  dealing  of  the  returning  officer  with  the  poll-books 
from  the  close  of  the  poll  till  twenty-one  days  after  that 
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ISiS.     ^^^^^9  when  he  delivers  them  over  to  the  clerk  of  the 

peace.    That  is  the  proposition  which  must  be  maintained 

on  the  other  side,  in  answer  to  the  obvious  meaning  of  the 
statute.  The  statute  provides  evidence,  unsatisfactory 
perhaps,  but  on  that  account  to  be  more  narrowly  watched, 
for  authenticating  the  poll-books  with  reference  to  the 
whole  interval  between  the  election  and  the  present  time ; 
and  it  will  be  said  on  the  other  side  that  the  Committee 
are  to  have  a  part  of  that  evidence  only,  and  the  least 
important  part,  viz.,  that  of  the  mere  keeper  of  the 
record  of  the  poll  after  it  had  been  in  the  hands  of  the 
returning  officer  one-and-twenty  days,  and  of  a  functionary 
towards  whom  the  legislature  have  always  exhibited  the 
greatest  jealousy,  on  account  of  the  facilities  he  pos- 
sesses for  tampering  with  the  poll.  The  Dublin  e4ise(l) 
and  the  Londonderry  case  (2)  are  authorities  to  show, 
that  the  authentication  of  the  poll-books  by  the  affidavit 
of  the  returning  officer  is  considered  a  necessary  part  of 
the  proof  of  the  poll ;  the  Committee  in  the  former  case 
having  decided  that  a  defect  in  the  affidavit  might  be  sup- 
plied indeed  by  parol  evidence,  but  at  any  rate  must  be 
supplied ;  and  in  the  latter,  that  if  there  be  no  affidavit, 
or  what  comes  to  the  same  thing,  if  it  be  incurably  de* 
fective,  recourse  must  be  had  to  proof  of  the  authenticity 
of  the  poIUbooks  independent  of  the  statute  (3).  In  the 
Dublin  case,  though  it  was  very  fully  argued,  the  point 
now  raised,  that  the  affidavit  need  not  be  proved  before 
the  Committee,  was  not  even  alluded  to  by  counsel,  and 
was  probably  regarded  as  untenable. 

Mr.  Austin, — The  statutes  under  consideration  had  a 
most  beneficial  object  in  view.  Before  they  were  passed, 
it  was  necessary,  in  order  to  prove  the  poll  of  an  Irish 
election,  to  bring  over  from  that  country  not  only  the 
returning  officer  or  officers  (for  there  are  frequently  two, 

(1)  F.  &  F.  90.  (2)  P.  &  K.  276. 

(3)  See  also  Cork  ease,  ante,  549. 
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as  in  the  present  case),  but  also  the  poll-clerks^  check-  184^, 
clerks,  and  a  number  of  other  persons^  at  an  enormous 
expense,  and  with  great  uncertainty  as  to  their  capability 
of  supplying  the  requisite  proof.  This  burthensome  system 
led  to  the  enactment  of  the  stats.  1  Geo.  4,  c.  1 1,  s.  3,  and 
4  Geo.  4,  c.  55,  s.  76,  which,  if  properly  construed,  ade- 
quately remedy  the  evil.  They  provide,  that  the  returning 
officer  shall  depose  before  a  magistrate  that  the  poll-books 
have  remained  unaltered  from  the  election  up  to  the  time 
of  their  being  delivered  to  the  clerk  of  the  peace,  and  that 
when  they  are  required  for  the  puri)ose  of  evidence  it 
shall  be  sufficient  for  them  to  be  produced  from  the  cus- 
tody of  the  clerk  of  the  peace.  The  object  of  this  provi- 
sion is  twofold :  first,  to  lodge  in  the  hands  of  the  clerk  of 
the  peace  an  authentic  record  of  the  poll ;  and^  secondly, 
to  secure  the  easy  production  of  that  record.  By  these 
statutes  an  affidavit  is  not  required  to  be  made  by  the 
returning  officer ;  the  words  are,  "  verifying  upon  oath, 
which  oath  any  justice  of  the  peace,  &c.  is  hereby  em- 
powered to  administer."  The  oath  is  for  the  purpose  of 
authenticating  the  record  of  the  poll  down  to  the  time  of 
its  delivery  into  the  hands  of  the  clerk  of  the  peace. 
From  that  time,  the  possession  of  that  record  by  the  clerk 
of  the  peace  is  evidence  of  its  authenticity.  The  purpose 
of  the  enactment  will  thus  be  found  to  be  fully  answered. 
After  throwing  upon  the  returning  officer  the  duty  of 
keeping  the  poll-books  safe  and  untouched  in  his  hands 
until  he  delivers  them  over  to  the  clerk  of  the  peace,  and  of 
verifying  upon  oath  their  authenticity  for  that  period,  the 
statute  leaves  it  to  the  Committee  to  be  satisfied  of  their 
subsequent  authenticity  by  their  being  produced  before 
them  from  the  custody  of  the  clerk  of  the  peace.  This  is 
effected  by  the  simple  production  of  the  clerk  of  the 
peace  before  the  Committee.  No  other  witness  need  be 
called.    His  testimony  completes  the  chain  of  evidence 
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IMS.  respecting  the  authenticity  of  the  poll-books.  All  the 
expense  and  uncertainty,  therefore,  attending  the  former 
mode  of  proving  the  poll-books  is  avoided,  and  in  its 
place  is  provided  the  unexpensive  and  sure  proceeding  of 
their  production  by  the  clerk  of  the  peace. 

It  is  not  necessary  to  contend  that  the  Committee  are 
not  competent  to  entertain  the  question,  whether  the  re- 
turning officer  has  complied  with  the  provisions  of  the 
statute  by  making  the  requisite  oath :  it  may  be  conceded 
that  upon  the  words  of  the  statute  they  are  competent  to 
do  so.  But  then  it  must  be  under  the  circumstances 
pointed  out  by  the  concluding  words  of  the  section :  ''  and 
the  production  of  such  poll-books  by  such  clerk  of  the 
peace  or  officer,  or  his  deputy,  shall  be  deemed  sufficient 
evidence  of  the  authenticity  thereof,  unless  the  same  shall 
be  disproved,*'  The  meaning  of  these  words  is  clear ;  and 
unless  the  sitting  members  (for  on  them  the  onus  is  thrown) 
are  prepared  to  disprove  the  authenticity  of  the  poll-books^ 
either  by  showing  that  they  were  not  properly  verified  on 
oath  by  the  returning  officer,  or  that  they  were  improperly 
dealt  with  by  the  clerk  of  the  peace,  their  authenticity 
must  be  esteemed  fully  established  by  their  being  pro- 
duced by  the  latter  officer.  Unless,  therefore,  the  sitting 
members  raise  some  case  by  evidence  against  the  authen- 
ticity of  the  poll-books  on  these  or  some  other  grounds,  it 
is  unnecessary  for  the  petitioners  to  show  that  the  oath  in 
question  was  taken.  As  the  sitting  members  have  not 
done  this,  it  must  be  presumed  that  **  sufficient  evidence" 
of  the  authenticity  of  the  poll-books  has  been  offered  on 
the  present  occasion.  If  the  legislature  had  enacted  that 
the  production  of  the  poll-books  by  the  clerk  of  the  peace 
should  be  conclusive  as  to  their  authenticity,  much  mischief 
might  have  ensued.  A  more  rational  course  was  adopted, 
by  providing  that  on  the  production  of  them  by  that  officer 
the  Committee  shall  dispense  with  all  the  other  evidence 
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necessary  under  the  old  law^  and  which  entailed  ruinous  1842. 
outlay^  and  frequent  miscarriages  on  mere  points  of  form ; 
but  that  if  their  authenticity  were  impeached  on  sufficient 
grounds,  the  Committee  should  then  be  at  liberty  to  insist 
on  such  other  evidence  in  addition  to  the  mere  produc- 
tion of  the  poll-books  by  the  clerk  of  the  peace^  as  might 
seem  to  them  necessary.  In  the  great  majority  of  cases, 
therefore,  at  a  small  expense  and  with  little  inconvenience, 
the  statute  secures  the  due  proof  of  the  polls  of  Irish 
elections. 

If  this  is  not  the  true  construction  of  these  provisioned 
they  are  a  mere  trap  for  those  who  rely  on  them.  If  the 
Committee  require  every  step  of  the  process  for  ensuring 
the  authenticity  of  the  poll-books  to  be  shown  by  evidence 
before  them,  an  equal  if  not  greater  amount  of  expense 
and  uncertainty  will  be  heaped  on  petitioners  than  un- 
der the  former  law.  To  prove  that  the  oath  was  pro- 
perly taken,  and  within  the  prescribed  time,  it  will  be  ne- 
cessary to  summon  the  returning  officers  and  other  persons 
to  attend  the  Committee.  And  if  any  error  of  the  most 
formal  kind  should  appear  to  have  occurred  in  the  pro- 
ceedings, it  will  then  be  necessary  to  be  further  prepared 
with  the  whole  array  of  deputy  returning  officers^  poll- 
clerks,  check-clerks,  &c.  It  is  impossible  to  contend  that 
this  could  have  been  the  intention  of  the  legislature  in  an 
enactment  expressly  holding  forth  a  cheap,  certain,  and  ex- 
peditious method  of  proving  the  poll-books.  And  it  would 
be  an  abuse  of  language  to  speak  of  the  statute  as  an 
enabling  statute,  or  as  conferring  a  benefit  on  petitioners, 
a  topic  much  relied  on  in  the  argument  on  the  other  side. 
It  is  urged  that  in  the  Dublin  case  {I)  ii  was  not  argued 
on  the  part  of  the  sitting  members  that  the  Committee  had 
no  authority  to  decide  upon  the  validity  of  the  affidavit. 
It  is  true  that  such  was  the  case :  but  an  accidental  or  in- 
tentional omission  of  what  may  now  appear  to  have  been 
(1)  F.  &  F.  90. 
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184^.  an  available  argument,  can  be  no  answer  to  its  being 
pressed  in  the  present  case.  The  Dublin  case  appears  to 
have  proceeded  throughout  on  the  assumption  that  a 
written  affidavit  was  necessary.  It  was  a  case  of  assump- 
tion on  assumption  altogether;  for  clearly  an  affidavit 
is  not  required  by  the  statute ;  and  the  counsel  in  that 
case  do  not  appear  to  have  read  the  wording  of  the  statute 
with  much  accuracy.  [Mr.  Jervis. — If  an  affidavit  is 
meant,  what  is  to  become  of  it  ?]  There  is  no  provision 
for  anything  of  the  kind :  there  is  no  allusion  to  the  cus- 
tody of  an  affidavit,  or  of  the  record  of  the  oath,  nor 
is  any  provision  made  for  the  production  of  such  do- 
cuments before  the  Committee.  This  is  a  strong  argu- 
ment that  the  legislature  did  not  intend  they  should  be 
produced.  [The  Chairman, — The  words  in  the  act  are, 
that ''  such  poll-books'*  shall  be  kept  amongst  the  records 
of  the  place,  and  that  the  production  of  '^  such  poll-books" 
shall  be  deemed  sufficient  evidence,  &c.  Do  not  these 
words  render  it  incumbent  on  you  to  show  that  the  books 
now  produced  are  the  same  books  as  were  deliveted, 
accompanied  with  certain  specified  forms,  by  the  returning 
officer  to  the  clerk  of  the  peace  ?  And  must  you  not  show 
that  those  forms  were  duly  complied  with  ?]  The  argu- 
ment is  that  the  production  of  the  poll-books  by  the  clerk 
of  the  peace  is  sufficient,  as  the  case  at  present  stands. 
When  the  statute  uses  the  words  ''  the  production  of  such 
poll-books,  &c."  the  word  **  such"  has  reference  to  the 
poll-books  kept  amongst  the  records  of  the  place;  the 
fact  of  their  being  kept  there  is  evidenced  by  their  being 
produced  by  the  clerk  of  the  peace,  which  at  the  same 
time  constitutes  a  prim&  facie  proof  that  the  necessary 
forms  have  been  complied  with. 

Mr.  Cockburn  in  reply. — It  is  contended,  because  the 
statute  docs  not  provide  for  the  custody  or  production  of 
an  affidavit  or  record  of  an  oath,  that  therefore  the  fact  of 
the  poll-books  having  been  verified  on  oath  by  the  return- 
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ing  officer  need  not  be  proved  before  the  Committee.  184S. 
That  may  be  an  omission  in  the  act ;  but  because  the  mode 
of  proof  is  not  specified^  it  cannot  be  inferred  that  such 
proof  is  dispensed  with  altogether.  The  argument  against 
the  poll-books  being  received  in  evidence  by  the  Com- 
mittee isy  that  at  present  all  the  requisites  for  making 
them  evidence  have  not  been  shown  to  have  been  com* 
plied  with.  It  is  said  on  the  other  side^  that  it  lies  on 
the  sitting  members  to  disprove  the  authenticity  of  the 
poll-books.  It  may  be  answered,  that  the  sitting  mem- 
bers are  in  the  position  of  defendants;  they  are  not  re- 
quired to  disprove  anything  till  something  has  been  proved 
against  them.  The  burden  of  proving  the  poll  is  still  on 
the  petitioners,  although  the  statute  has  prescribed  a 
particular  mode  of  doing  it.  Until  the  petitioners  have 
made  out  a  prima  facie  case  in  favour  of  the  authen- 
ticity of  the  poll-books,  the  sitting  members  cannot  be 
called  upon  to  disprove  it.  At  present  no  proof  of  such 
authenticity  is  offered,  beyond  the  testimony  of  the  clerk 
of  the  peace,  whose  evidence  covers  only  a  part  of  the 
time  between  the  close  of  the  poll  and  the  meeting  of  the 
Committee.  Even,  therefore,  adopting  the  construction 
put  upon  the  concluding  words  of  the  section  in  the  argu- 
ment on  the  other  side,  at  present  they  do  not  affect  the 
sitting  members. 

The  Committee,  after  deliberation,  resolved  : 
That  the  production  of  the  poll-books  by  the  clerk  of 
the  peace,  without  proof  of  the  same  having  been  verified 
on  oath  by  the  returning  officer,  as  required  by  stat. 
4  Geo.  4,  c.  55,  s.  76,  is  not  sufficient  evidence  of  the  au- 
thenticity of  such  poll-books. 

Mr.  Cooke,  being  further  examined,  stated  that  he  was  ^"  •^.^*^'* 

'  o  '  purporting 

not  present  when  the  affidavit  was  sworn.     He  proved  the  to  have  been 

sworn  by 
both  the  sheriflfs,  who  are  the  returning  officers  of  W.,  was  admitted  in  evidence  to  prove 
their  verification  on  oath  of  the  poll-books  under  stat.  4  Geo.  4,  c.  55,  s.  76,  though  the 
ntmet  of  the  deponentA  were  not  set  out  in  the  jurat. 
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1842.     signatures  of  the  sheriffs  and  the  mayor  to  the  affidavit  to 
be  in  their  handwriting. 

Mr.  Austin  then  proposed  to  put  in  the  affidavit,  for 
the  purpose  of  proving  that  the  requisite  oath  was  taken 
by  the  sheriffs  when  they  delivered  the  polUbooks  to  the 
clerk  of  the  peace. 

Mr.  Cockbum  objected  to  the  reception  of  the  affidavit 
on  the  following  grounds. — The  jurat  does  not  state  that 
it  was  sworn  by  both  the  sheriffs.  The  stat.  4  Geo.  4, 
c.  55|  s.  76,  requires  the  poll-books  to  be  verified  by  the 
oath  of  the  "  returning  officer."  In  the  present  case  the 
two  sheriffs  are  together  the  returning  officer ;  the  oath, 
therefore^  should  be  taken  by  them  both :  and  the  body 
of  the  affidavit  does  in  fact  state  that  they  were  both 
sworn.  But  the  jurat  merely  states  generally  that  it  was 
**  sworn,"  without  expressing  by  whom.  Now  it  is  a 
rule  established  by  the  practice  of  all  the  Courts,  that 
when  an  affidavit  is  made  by  more  persons  than  one,  the 
names  of  all  the  deponents  should  be  mentioned  in  the 
jurat  as  having  been  sworn  (1).  The  form  of  jurat  in  the 
present  case  is  that  which  is  applicable  where  there  is 
only  a  single  deponent.  Nor  can  it  be  implied  from  the 
contents  of  the  body  of  the  affidavit,  that  both  the  sheriffs 
were  sworn.  The  act  of  swearing  being  in  its  nature  con- 
fined to  the  individual  deponent,  the  record  of  that  fact  in 
the  jurat  cannot  be  considered  as  applying  to  more  than 
one  person,  unless  it  be  otherwise  expressed.  If  the  jurat, 
though  expressed  in  general  terms,  necessarily  implies  that 
the  oath  was  administered  to  all  the  persons  mentioned  as 
deponents  in  the  body  of  the  affidavit,  what  occasion  was 
there  for  the  rule  of  practice  adverted  to  ?  That  practice 
must  have  arisen  from  the  consideration  that  any  statement 
in  the  body  of  the  affidavit,  an  instrument  prepared  before- 

(1)  1  Tidd'8  Practice,  495,  9th  edit.;  Archbold's  Practicei  Q.  B.,  1381, 
6tfa  edit. 
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hand^  would  not  afford  any  satisfactory  security  that  all     1843. 
the  deponents  were  sworn,  unless  the  fact  of  their  being 
sworn  were  also  recorded  in  the  jurat,  which  is  filled  up 
and  signed  at  the  time  when  the  oath  is  administered. 

The  same  general  practice  which  requires  that  the 
names  of  all  the  deponents  should  be  mentioned  in  the 
jurat,  also  requires  that  it  should  specify  the  place  where, 
and  the  time  when,  and  the  person  before  whom  the  affi- 
davit was  sworn  (1).  The  jurat  of  this  affidavit  does  not 
state  where  it  was  sworn.  It  does  not  appear  that  it  was 
taken  within  the  city  of  Waterford.  The  words  "  Water- 
ford  to  wit,"  in  the  margin,  were  inserted  by  the  person 
who  drew  the  affidavit,  not  by  the  magistrate  who  admi- 
nistered the  oath  :  they  cannot  be  referred  to  for  the  pur- 
pose of  supplying  evidence  of  a  matter  of  fact,  of  which 
mention  is  omitted  in  the  jurat,  the  contemporaneous  re- 
cord of  the  circumstances  of  the  transaction.  It  is  there- 
fore left  uncertain,  whether  the  affidavit  was  sworn  within 
the  jurisdiction  of  the  mayor,  and,  consequently,  whether 
it  was  taken  before  an  officer  competent  to  take  it. 
Neither  does  it  appear  that  the  affidavit  was  made  at  the 
time  when  the  poll-books  were  delivered  to  the  clerk  of  the 
peace,  which  the  terms  of  the  statute  of  4  Geo.  4  would 
seem  to  require. 

The  Dublin  case  (2)  is  an  authority  directly  in  our 
favour.  An  objection  exactly  similar  to  the  present  was 
there  taken  to  an  affidavit  under  the  statute  4  Geo.  4, 
and  prevailed.  In  the  Cork  case  (3),  where  a  contrary  de- 
cision was  made,  the  question  does  not  seem  to  have  been 
so  fully  considered  as  in  the  Dublin  case,  where  the  point 
was  discussed  at  great  length.  It  is  true  that  in  the  Dub- 
lin case  the  Committee  allowed  the  defect  to  be  supplied 
by  parol  evidence.     No  such  evidence,  however,  is  offered 

(1)  1  Tidd's  Practice.  494.  (2)  F.  &  F.  90. 

(3)  K.  &L  O.  276. 
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1842.  on  the  present  occasion.  It  is  not  intended  to  dispute 
the  authority  of  Rex  v.  Hailey{V) ;  it  is  sufficient  to  ob- 
serve,  that  it  by  no  means  supports  the  argument  on  tbe 
other  side,  that  because  perjury  may  be  assigned  on  a 
defective  affidavit,  it  is  therefore  receivable  in  evidence 
by  this  Committee.  On  the  contrary,  the  doctrine  to  be 
deduced  from  that  case  may  more  truly  be  described  Co 
be  this :  that  an  indictment  for  perjury  will  lie  upon  an 
affidavit,  although,  by  reason  of  a  defect  in  form,  it  is  not 
receivable  at  all  for  its  proper  purpose,  nor  indeed  for 
any  purpose,  except  perhaps  in  support  of  an  indictment 
for  perjury.  That  case  assumes  the  very  point  now  in 
dispute,  that  the  affidavit  is  not  receivable  as  such;  it 
therefore  can  have  no  bearing  upon  the  present  discus- 
sion. 

The  petitioners  come  before  the  Committee,  claiming 
an  advantage  under  the  statute,  in  the  substitution  of  an 
easier  and  less  expensive  mode  of  proving  the  poll-books 
than  that  required  by  the  former  law,  which  may  still  be 
resorted  to  if  the  course  marked  out  by  the  statute  shall 
not  have  been  pursued.  They  ought  therefore  to  be 
held  strictly  to  the  conditions  on  which  that  advantage  is 
granted  to  them  :  nothing  ought  to  be  presumed  in  their 
favour.  To  entitle  themselves  to  their  privilege,  they 
are  bound  to  show  a  due  and  accurate  observance  of  tbe 
forms  of  the  affidavit  prescribed  by  the  statute  :  nothing 
short  of  this  can  ensure  the  same  security  for  the  faithful 
custody  of  the  poll-books,  as  formerly  was  afforded  by  the 
power  of  examining  the  returning  officer. 

Mr.  Austin. — The  rule  on  which  the  present  objection 
is  founded,  that  the  names  of  all  the  deponents  ought  to 
be  mentioned  in  the  jurat  of  an  affidavit,  is  a  mere  matter 
of  specific  regulation  of  the  particular  Court  in  which  the 
affidavit  is  to  be  used.  This  is  evident  from  the  manner 
in  which  the  subject  is  treated  by  Mr.  Tidd  (S),  who  in-* 
(I)  Ry.  &  Moo.  94.  (2)  1  Tidd's  PracUce,  494,  495, 9th  edit 
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stead  of  referring  the  practice  to  any  general  rule  of  law^  184@. 
contents  himself  with  describing  the  usage  on  this  point 
in  this  or  the  other  particular  Court.  There  is  no  form 
provided  by  the  act  of  the  4  Geo.  4  for  the  affidavit  to 
be  made  by  the  returning  officer  under  the  76th  section ; 
nor  has  any  particular  form  been  sanctioned  by  the  prac- 
tice of  Committees.  The  Dublin  case  (i)  is  opposed  to 
the  subsequent  decision  in  the  Cork  case  (2),  And  even 
in  the  Dublin  case  the  defect  was  not  considered  so  in- 
curable, but  that  it  might  be  supplied  by  parol  evidence. 
This  being  a  matter  of  private  regulation  in  each  parti- 
cular Court,  authorities  relating  to  the  practice  of  other 
Courts  have  not  any  application  here.  And  no  regulation 
on  the  subject  having  been  recognized  by  the  practice  of 
Committees,  this  tribunal  must  now  resort  to  general 
principles  in  determining  the  question.  If  then  we  read 
this  instrument,  and  attend  to  its  import  as  a  whole, 
according  to  the  ordinary  meaning  of  its  language,  what 
is  it  that  we  learn  from  it  ?  That  two  persons  make  an 
assertion  as  to  certain  facts,  and  are  sworn  to  the  truth  of 
those  facts  before  the  mayor  of  Waterford.  The  jurat 
has  an  obvious  and  necessary  reference  to  the  narrative 
in  the  body  of  the  affidavit.  Explained  by  means  of  that 
reference,  the  words  "sworn  before  me,"  &c.  must  be 
understood  to  mean  that  the  deponents  whose  names  ap- 
pear in  the  body  of  the  affidavit  were  the  persons  who 
were  so  sworn.  There  is  nothing  in  those  words  incon- 
sistent with  the  supposition  that  they  were  both  sworn. 
Independently  of  the  technical  rule,  which  has  been  shown 
to  be  out  of  the  question,  there  is  nothing  in  those  words 
that  should  prevent  their  application  to  both  the  depo- 
nents. In  a  similar  manner,  the  words  "  county  of  the 
city  of  Waterford  to  wit,"  in  the  margin  of  the  affidavit, 
may  be  called  in  aid  to  supply  the  omission  in  the  jurat 
(1)  F.  &  F.  90.  (2)  K.  &  O.  274. 
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1842.^  which  has  given  rise  to  the  other  objection  taken  to  this 
affidavit  (1). 

It  is,  perhaps,  immaterial  to  inquire,  whether  perjury 
could  be  assigned  upon  this  affidavit,  as  it  may  well  be 
doubted  whether  an  indictment  for  perjury  would  lie  at 
all  upon  this  section  of  the  statute  4  Geo.  4,  c.  55. 
However,  it  appears  from  the  case  of  Rex  v.  Hailey  (2), 
that  notwithstanding  such  an  informality  as  this  in  the 
jurat  of  an  affidavit,  an  indictment  for  perjury  might  be 
sustained  upon  it.  If  this  affidavit  would  be  admissible 
to  prove  the  taking  the  oath  on  an  indictment  for  perjury, 
may  it  not  equally  be  receivable  for  the  same  purpose  on 
the  present  occasion  ?  The  Committee  will  hardly  re- 
quire stricter  proof  of  that  fact  than  would  be  sufficient 
to  support  an  indictment  for  perjury. 

The  Committee,  after  deliberation,  resolved.  That  Uie 
affidavit  tendered  in  evidence  by  the  counsel  for  the  pe- 
titioners, is  a  sufficient  verification  on  oath  by  the  return- 
ing officer  of  the  poll-books,  pursuant  to  the  stat.  4  Geo.  4^ 
c.  55,  s.  76. 

June  6.         Mr.  Austin  now  proposed  to  put  upon  the  poll  for  the 
The  return-  petitioners  the  name  of  Maurice  Phelan,  on  the  ground 

iDg  officer      *  .  .  .        ° 

at  an  elec-  that  his  vote,  which  he  tendered  at  the  election  for  the 
county' of  a  petitioners,  had  been  improperly  rejected  by  the  returning 
^^-    officer. 

no  authority  It  appeared  in  evidence  before  the  Committee,  that 
to  reject  the  t^,     ,  .  .  ^       i  «*  i        • 

vote  of  a       Fheian  was  registered  as  a  voter  tor  the  county  of  the  city 

dudngT     of  Waterford,  on  the  17th  October,  1839,  and  that  the 

certificate     Q^th  taken  and  subscribed  by  him  on  that  occasion  was 

of  registry, 

expressing     as  lOllOWS  : 

reristeredin  ^^^  ^^  ^"  ^*  '^"''"'  '^  ^' ^  ^'  ^^^*  ^^^^^  *^»e  affidavit  purported  to  be 
right  of  signed  by  A.  B.,  of  C.  D.,  in  the  county  of  F.,  and  the  jurat  stated  the  affidavit 
his  "  house  to  be  sworn  "at  C.  D.  aforesaid/'  the  Court  of  King's  Bench  appear  to  have 
and  pre-  inclined  to  the  opinion,  that  the  omission  to  state  in  the  jurat  the  county  in 
^tuate  &LC  ^^'^^^  ^^®  deposition  was  taken,  might  be  supplied  by  the  reference  to  the  body 
'      '    of  the  affidavit 

(2)  Ry.  &  Moo.  94. 
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''  At  a  sessioHS  of  the  peace,  held  at  St.  Patrick's  Hall,     184S. 
in  and  for  the  county  of  the  city  of  Waterford,  on  the 
17th  day  of  October,  in  the  year  of  our  Lord,  1839. 
I,  Maurice  Phelan,  of  High  Street,  master  mariner,  in 
the  city  of  Waterford,  do  swear,  that  I  am  and  have  been, 
for  six  calendar  months  last  past,  in  possession  and  actual 
occupation  of  the  house  and  premises  situate  at  High 
Street,  in  the  said  city ;  and  that  the  said  premises  are 
bonft  fide  of  the  clear  yearly  value  of  not  less  than  10^.; 
and  that  not  more  than  one-half  year's  grand  jury  or  mu- 
nicipal cesses,  rates  or  taxes,  are  now  due  or  payable  by 
me,  in  respect  of  the  said  premises  or  any  part  thereof. 

So  help  me  God. 
Sworn  and  subscribed  before  Maurice  Phelan. 

me  in  open  Court,  this  17th 
day  of  October,  1889. 

Walter  Berwick,  Assistant  Barrister." 

It  also  appeared,  that  the  certificate  of  registry  given 
to  the  voter  was  in  the  following  form,  and  that  an  entry 
of  it,  verbaiim,  was  made  at  the  foot  of  the  affidavit  of 
registry : 

'^  County  of  the  *)  This  is  to  certify,  that  Maurice 
City  of  Waterford.  3  Phelan,  of  High  Street,  master  ma- 
riner, was  this  day  registered  before  me  as  a  voter  for  this 
city,  in  right  of  his  house  and  premises  situate  at  High 
Street,  in  this  city. 

Dated  this  17th  day  of  October,  1839,  at  St.  Patrick's 
Hall.  Walter  Berwick,  Assistant  Barrister. 

jR.  Cooke,  Clerk  of  the  Peace. 
Certificate  No.  261." 

On  the  certificate  was  the  following  indorsement: — 
'*  8  July,  1841. 
C.  S." 
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1846.         It  also  appeared  that  the  voter  duly  presented  himself 
at  the  proper  polling-booth  at  the  election,  and  produced 
his  certificate  of  registry,  (which  was  thereupon  indorsed 
by  the  deputy  returning  officer,  Charles  Smart,  with  his 
initials  and  the  date)  and  tendered  his  vote  for  the  peti- 
tioners ;  that  his  vote  was  objected  to  by  the  person  who 
attended  as  agent  for  the  sitting  members  in  that  booth  ; 
and  that  the  objection  was  entered  upon  an  objection 
paper  in  the  following  words :  '*  That  the  certificate  No. 
S61  produced,  under  which  the  elector  claims  to  vote,  is 
not  framed  in  or  according  to  the  form  prescribed  by  the 
schedule  to  the  act,  S  &  3  Will.  4,  c.  88,  and  that  in  sub- 
stance it  does  not  describe  the  right  in  which  the  said 
elector  claims  to  vote,  according  to  the  provisions  of  the 
5th  section  of  the  said  act."     It  further  appeared  that  the 
objection  paper  was  sent  before  the  assessor  of  the  she- 
riffs, and  that  he  decided  in  favour  of  the  objection  to  the 
vote,  which  was  thereupon  rejected  at  the  poll.     Some 
discussion  took  place  between  the  counsel,  as  to  whether 
sufficient  evidence  was  given  of  the  proceedings  before  the 
assessor ;  but  it  did  not  lead  to  any  decision  of  the  Com- 
mittee, as  it  was  probably  considered  that  the  tender  and 
rejection  of  the  vote  were  the  only  facts  necessary  to  be 
proved,  and  that  those  f^icts  were  fully  made  out  by  the 
evidence. 

Mr.  Austin^  in  support  of  the  vote. — One  of  the  prin- 
cipal objects  of  the  registration  clauses  of  the  Irish  Re- 
form Act(l),  seems  to  have  been  to  deprive  the  returning 
officer  of  all  judicial  authority  with  regard  to  the  title  of 
the  voter  at  the  time  of  polling,  and  by  that  means  to 
simplify  the  proceedings  and  diminish  the  expense  of  elec- 
tions. The  assistant  barrister  is  invested  by  the  act  with 
the  power  of  investigating  and  deciding  upon  the  qualifi- 
cation of  the  voter,  and  of  framing  an  authentic  and 

(1)  2  &  3  Will.  4,  c.  88,  ss.  13  to  46,  and  s.  54. 
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conclujsive  record  of  the  qualification  by  the  process  of  1842. 
registry.  An  appeal  is  provided  from  his  adjudication  in 
certain  cases  to  the  judges  of  assize;  and  in  some  in- 
stanceS}  Committees  of  the  House  of  Commons  have 
determined  and  undertaken  to  review  his  decisions.  But 
in  no  case  is  it  competent  to  the  returning  officer  for  any 
county,  city  or  borough,  in  Ireland,  to  except  to  the  adju- 
dication of  the  assistant  barrister.  The  assistant  barrister 
having  declared  a  |)erson  qualified  to  be  registered,  that 
person  is  entitled  to  receive  a  certificate  of  such  registra- 
tion, signed  by  the  assistant  barrister,  and  countersigned 
by  the  clerk  of  the  peace.  If  the  voter  upon  coming 
to  the  poll  produce  a  certificate  so  duly  authenticated, 
the  returning  officer,  by  the  54th  section  of  the  act,  is 
bound  to  admit  him  to  vote,  except  in  one  of  the  three 
contingencies  provided  for  by  the  same  section,  namely, 
unless  he  either  shall  have  voted  before  at  that  election 
(which  is  guarded  against  by  requiring  the  returning 
officer  or  his  deputy  to  indorse  on  the  certificate  his  ini- 
tials, and  the  date  of  its  production),  or  unless  he  shall 
refuse,  if  required,  to  take  the  oath  in  the  schedule  (B) 
of  the  act,  or  the  oath  against  bribery.  But  the  returning 
officer  has  no  authority  to  institute  any  other  examination, 
or  require  any  other  evidence  of  his  right  to  vote.  It  is 
in  evidence  before  the  Committee,  that  in  the  present 
case  Maurice  Phelan  produced  at  the  poll  a  certificate, 
signed  by  the  registering  barrister  and  the  clerk  of  the 
peace,  and  which,  when  so  produced,  was  duly  marked 
by  the  deputy  returning  officer.  Under  these  circum- 
stances, we  submit  that  the  returning  officer  was  bound 
to  have  put  his  vote  upon  the  poll.  But  it  appears  that 
the  vote  was  rejected  by  the  returning  officer,  on  the 
ground  that  the  certificate  which  the  voter  produced  did 
not  properly  describe  the  right  in  which  he  claimed  to 
vote,  and  by  reason  of  such  informality  could  not  be  rcr 
VOL.  I. — B.  A.  E.  c.  u  u 
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184S.  ceived  under  the  54th  section,  as  evidence  of  his  right  to 
vote.  The  certificate  states  that  the  voter  was  registered 
in  right  of  "  his  house  and  premises,"  situate,  &c.  The 
question,  therefore,  for  the  consideration  of  the  Committee 
is,  whether  such  a  statement  of  the  right  rendered  the 
certificate  invalid,  or,  at  least,  whether  the  returning  officer 
was  justified  in  rejecting  the  vote  on  that  account. 

The  present  voter  claimed  to  be  entitled  to  vote  by 
virtue  of  the  franchise  conferred  by  the  5th  section  of  the 
statute  S  &  3  W.  4,  c.  88,  on  10/.  householders  in  counties 
of  cities ;  and  in  order  that  a  party  may  be  entitled  to 
vote  by  virtue  of  that  franchise,  he  is  required  not  only  to 
possess  the  qualification  mentioned  in  that  section,  but 
also,  like  all  parliamentary  electors,  to  be  ^'  duly  registered 
according  to  the  provisions  of  the  act''  (ss.  5  and  13). 
The  method  of  obtaining  his  registration  as  a  voter,  and 
its  effect  in  the  way  of  evidence  of  the  right  of  voting,  are 
described  in  the  following  sections  of  the  act,  which,  toge- 
ther with  the  schedules  relating  to  them,  it  is  necessary  to 
read  connectedly  for  the  purpose  of  the  present  argument : 
section  15,  and  schedule  (C),  No.  S ;  section  16;  section  17; 
sections  19  and  20^  and  schedule  (C),  No.  8;  section  28, 
and  schedule  (D),  No.  2;  section  54,  and  schedule  (B). 

It  appears  from  the  clauses  of  the  act  which  we  have 
read,  that  the  judicial  authority  of  the  assistant  barrister 
is  not  confined  to  the  investigation  of  the  claimant's  title 
to  vote,  but  extends  likewise  to  the  completion  of  the 
record  of  his  title  provided  in  the  forms  of  registration. 
In  the  first  place,  he  is  authorized  to  decide  whether  the 
claimant  is  entitled  to  vote  in  respect  of  the  qualification 
stated  in  his  notice  of  application  to  be  registered  (section 
15,  and  schedule  (C),  No.  2).  And  in  the  next  place, 
when  the  claim  has  been  allowed,  the  two  documents,  by 
means  of  which  the  registry  is  carried  into  effect ;  the 
affidavit  of  registry  (sections  19  and  SO,  and  schedule  (C), 
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No.  8)^  by  which  the  particulars  of  the  qualification  are  1842. 
verified  and  recorded ;  and  the  certificate  of  registry 
(section  28;  schedule  (D),  No.  2\  which  is  placed  in  the 
hands  of  the  voter  as  the  evidence  of  his  right ;  are,  both 
of  them,  to  be  prepared  under  the  eye  of  the  assistant 
barrister,  and  authenticated  by  his  signature.  He  thus 
adjudicates  not  only  upon  the  validity  of  the  qualification 
itself,  but  also  upon  the  legal  propriety  and  sufficiency  of 
the  terms  by  which  it  is  described,  first  of  all  in  the  notice, 
and  afterwards  in  the  affidavit  and  certificate.  And,  sub- 
ject to  the  appeal  that  has  been  mentioned^  the  assistant 
barrister  is  the  sole  and  final  judge  of  all  matters  connected 
with  the  process  of  registration.  The  validity  of  his  acts 
relating  to  the  registry  cannot  be  questioned,  at  any  rate, 
by  the  returning  officer,  whose  functions  are  now  little 
else  than  ministerial. 

For  these  reasons  we  might  contend  that  it  was  not 
competent  to  the  returning  officer  to  entertain  this  objec- 
tion to  the  certificate.  But  the  same  clauses  of  the  act, 
when  considered  in  a  connected  view,  and  illustrated  the 
one  by  the  other,  also  afford  grounds  on  which  we  submit, 
that  the  alleged  informality  on  which .  the  objection  was 
founded  cannot  be  considered  to  affect  the  validity  of 
the  certificate. 

The  certificate  produced  by  the  voter  at  the  poll  is, 
word  for  word,  an  exact  copy  of  the  form  given  in  sche- 
dule (D),  No.  2,  annexed  to  the  act,  except  only  that  in- 
stead of  "house,  &c."(l),  according  to  the  form  in  the 
schedule,  this  certificate  expresses  that  the  voter  was 
registered  in  right  of  his   '*  house  and  premises"     A 

(1)  "  In  right  of  his  house,  &c.*'— sotbe  sche4ule  is  printed  in  the  authorized 
copies  of  the  act.  But  looking  at  the  manner  in  which  the  abbreviation  "  &c.'* 
is  used  generally  in  the  schedules,  what  seems  to  have  been  meant  is  not  an 
addition  to  the  leim  house,  but  a  variation  of  the  term  according  to  the  circum- 
stances of  the  case,  and  therefore  it  should  have  been  printed  between  brackets, 
thus  [^c] 

u  u  2 
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1842.  printed  form  having  been  used^  in  which  a  blank  was  left 
after  the  word  "  house/'  for  the  insertion  of  particulars 
applicable  to  each  case,  it  has  been  filled  up  in  this  man- 
ner. If  a  literal  adherence  to  the  form  provided  by  the 
statute  is  to  be  insisted  on,  it  cannot  be  disputed  that,  if 
the  blank  had  not  been  filled  up  at  all,  the  certificate  could 
not  have  been  impugned  on  this  account.  And  it  must 
be  said,  that  the  addition  of  the  words  "  and  premises"  is 
such  a  departure  from  the  form  prescribed  as  will  alto- 
gether vitiate  the  certificate,  and  occasion  the  disfran- 
chisement, not  of  a  single  voter  only,  but  of  more  than 
four  hundred.  The  truth,  however,  is,  that  no  particular 
form  is  required  for  the  certificate  by  the  act.  The  S8th 
section  provides  that  the  certificate  shall  state  "  the  cha- 
racter and  right"  in  which  the  party  has  been  registered, 
and  the  date  of  the  registry,  but  not  any  other  particulars ; 
and  though  a  form  of  certificate  is  given  in  schedule  (D), 
the  28th  section  makes  no  reference  to  that  form.  Even 
if  the  certificate  ought  to  be  expressed  in  terms  of  equal 
particularity  with  those  of  the  affidavit,  the  19th  section, 
.  which  prescribes  the  form  of  the  affidavit  by  actual  refer- 
ence to  that  contained  in  schedule  (C),  only  requires  that 
that  form  shall  be  observed  '^  as  near  thereto  as  may  be.'* 
There  is,  indeed,  no  obligation  to  adhere  to  the  forms  in 
the  schedules.  They  are  considered,  by  authors  the  most 
conversant  with  the  subject,  to  be  merely  directory ;  in 
particular  by  Mr.  M olyneux,  in  his  Treatise  on  the  Law 
of  Irish  Elections  ( 1 ). 

It  must  further  be  observed,  that  the  15th  section, 
which  provides  that  every  person  intending  to  apply  to  be 
registered  shall  give  notice  in  writing  to  the  clerk  of  the 
peace,  requires  that  in  the  notice  he  shall  state  "  the  right 
in  respect  of  which  he  intends  to  apply,  and  the  nature  of 
the  qualification  relied  upon  by  him  as  entitling  him  to  be 
so  registered :"  and  upon  referring  to  the  form  of  the 
(1)  p.  58;  and  78. 
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notice  given  in  schedule  (C),  No.  2,  to  the  actj  it  will  be  1842. 
found,  that  the  right  in  which  the  applicant  makes  claim, 
and  the  nature  of  the  qualification,  are  carefully  distin- 
guished. The  form  directs  that  the  particulars  of  the 
claim  should  be  given  in  a  tabular  form,  divided  into  four, 
columns ;  the  first  to  contain  the  '*  Name,  Description, 
and  Residence  of  Applicant ;"  the  second  to  contain  a 
statement  *^  In  what  Right  claiming  ;"  the  third  to  contain 
a  "  Description  of  Property,  if  the  same  be  in  respect  of 
Property,  with  name  of  Barony,  Townland,  Parish,  Street, 
or  Denomination,  or  place  where  situate ;"  and  the  fourth 
to  contain  the  "  Yearly  Value  to  be  registered."  And 
the  examples  given  in  the  second  column  of  the.  rights  in 
which  a  person  may  apply  to  be  registered,  are,  "  Free- 
holder," '•  Leaseholder,"  "  Householder,"  "  Freeman," 
*'  Rentcharge.'*  Thus,  there  is  a  clear  and  distinct  mean- 
ing put,  by  the  act  itself,  upon  the  expression  of  the 
"  right"  in  which  the  voter  applies  to  be  registered.  It 
means  the  personal  character  possessed  by  such  person, 
arising  from  the  nature  of  his  qualification  entitling  him 
to  be  registered.  For  instance,  to  take,  the  case  of  the 
10/.  household  franchise,  with  which  we  are  immediately 
concerned,  the  term  "  householder"  is  here  used  to  design 
nate  the  right  in  which  such  a  voter  is  registered ;  while 
the  description  of  "  the  nature  of  the  qualification"  con- 
sists of  a  statement  of  the  particulars  of  the  property 
which  he  occupies,  its  situation,  and  annual  value. 

The  ^th  section,  relating  to  the  certificate  of  registry, 
provides  that  a  certificate  shall  be  given  to  the  voter,  de- 
claring that  he  has  been  registered,  *'  and  the  character 
and  right  in  which  he  has  been  so  registered."  And  the 
form  of  the  certificate  of  a  householder  given  in  Schedule 
(D),  No.  2,  is,  that  the  voter  was  duly  registered  ''  as  a 
voter  for  this  city  in  right  of  .his  house,  &c.  situate  at 
[describing  the  place  and  situaiiony*    There  is  not  a 
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1848.  wordy  either  in  the  body  of  the  act  or  in  the  schedule,  as 
~  to  setting  forth  in  the  certificate  the  nature  of  the  qualifi- 
cation relied  on  by  the  voter  as  entitling  him  to  be  regis- 
tered. That  is  confined  to  the  notice  originally  given  by 
the  voter  upon  applying  to  be  registered. 

The  88th  section  requires  the  certificate  to  state  ^  the 
character  and  right"  in  which  the  voter  registers.  With- 
out saying  that  those  terms  are  exactly  identical  in  mean- 
ing, it  18  sufficient  to  explain  them  as  modes  of  expressing 
the  same  thing  under  a  different  point  of  view.  The  voter 
is  registered  in  the  character  of  a  **  householder/'  and  in 
right  of  his  ^'  house."  The  right  is  all  that  in  efiPect  is 
required  to  be  stated.  If  the  right  in  which  the  party  b 
entitled  to  vote  is  pointed  out  in  the  certificate  by  any 
terms  sufficient  to  designate  the  right  with  accuracy,  that 
statement  will  be  sufficient  without  describing  the  parti- 
culars of  the  qualification. 

And  we  contend  further,  that  the  statement  in  this  cer- 
tificate was  a  sufficient  description  of  the  **  character  and 
right"  in  which  the  voter  had  been  registered.  The  fran- 
chise which  he  claimed  to  exercise  was  the  ten  pound 
householders'  franchise.  The  qualification  upon  which 
that  franchise  depends,  as  defined  by  the  5th  section  of 
the  act»  consists  in  holding  and  occupying  within  any 
city  or  town,  as  tenant  or  owner,  *^  any  house,  warehouse, 
counting-house,  or  shop,  which,  either  separately  or  jointly 
with  any  land  within  such  city  or  town,  occupied  therewith 
by  him  as  tenant  under  the  same  landlord,  or  occupied 
therewith  by  him  as  owner,  shall  be  bon&Jide  of  the  clear 
yearly  value  of  not  less  than  ten  pounds.''  Will  it  be  said 
that  the  property  conferring  the  right  to  vote  can  be  de- 
scribed in  the  certificate  only  by  some  one  of  these  four 
words,  "house,"  **  warehouse,"  "counting-house,"  "shop**? 
that  the  qualifying ''  house,"  in  particular,  can  be  described 
only  by  that  single  monosyllable?  This  is  not  the  construe- 
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lion  that  in  practice  has  been  put  upon  the  corresponding 
words  of  the  English  Reform  Act.  On  the  English  register^ 
the  term  ''  chambers"  is  universally  admitted  as  the  name 
of  one  species  of  "  house."  The  voter  is  not  tied  down 
to  the  particular  terms  used  in  the  act  for  describing  the 
subject-matter  of  the  qualification,  if  the  appellation  which 
he  employs  be  adequate  and  appropriate  for  the  purpose. 
And  yet  in  England  the  register  is  the  only  evidence  of 
the  right  to  vote ;  and  in  the  lists,  of  which  it  is  composed, 
it  b  not  merely  the  right,  but  the  "  nature  of  the  qualifi- 
cation," that,  according  to  the  forms  given  in  Schedules 
(H)  and  (I)  to  the  Reform  Act,  is  required  to  be  stated. 
The  only  reported  cases  under  the  English  Reform  Act, 
connected  with  the  present  question,  are  in  our  favour.  In 
Curry^s  ccL8e{\\  the  voter  was  registered  for  a  dwelling- 
house  and  a  brick-yard ;  at  the  time  of  the  election  he 
had  parted  with  the  house  and  retained  the  brick-yard, 
on  which  were  some  buildings;  it  was  objected  that 
^*  brick-yard"  was  not  a  good  description  of  qualification ; 
but  the  vote  was  held  good.  In  Savory's  case (2),  where 
the  qualification  entered  on  the  register  was  ''house  and 
iron-foundry,"  and  the  voter  retained  only  the  foundry  at 
the  time  of  the  election,  the  vote  was  likewise  held  good, 
and  no  doubt  appears  to  have  been  entertained  of  the 
sufficiency  of  the  description  of  the  qualification.  And 
under  the  Irish  Reform  Act  it  has  been  held,  on  appeal  to 
the  judges  of  assize,  that  in  a  notice  of  application  to  be 
registered,  "  office"  is  a  good  description  of  a  ''  counting- 
house"  (tS).  If  such  a  description  be  good  in  a  notice,  d 
fortiori  it  would  be  good  in  a  certificate,  as  it  is  in  the 
notice  that  the  qualification  is  required  to  be  accurately 
and  completely  set  forth.  So,  in  the  present  case,  the 
property  in  respect  of  which  the  voter  sought  to  be  regisr- 

(1)  Taunton,  F.  &  F.  308.  (2)  Ibid,  300. 

(3)  GarretVs  aue,  Welsh,  R.  C.  69. 
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1842.  tered,  consisting  probably  of  a  house,  outhouse,  privy, 
&c.,  has  been  described  in  the  affidavit  and  certificate  as 
"  house  and  prembes."  It  was  for  the  barrister  to  decide 
whether  that  was  a  proper  description,  and  he  has  done 
so.  And,  in  truth,  it  was  quite  proper.  It  is  evident  that 
the  word  "  premises'*  in  this  certificate  is  not  to  be  under- 
stood in  its  proper  legal  signification  (similar  to  that  in 
which  it  is  used  by  logicians)  of  something  that  has  been 
premiited  in  the  foregoing  part  of  the  document.  But  in 
a  popular  sense^  house  and  premises  is  equivalent  to  house 
and  appurtenances.  And  in  the  vernacular  phraseology 
of  Ireland,  in  particular,  that  and  similar  expressions, 
such  as  "  house  and  concerns" (1),  are  currently  employed 
to  convey  that  meaning.  The  form  of  the  certificate  in 
Schedule  (D),  No.  2,  when  it  speaks  of  the  voter  being 
registered  in  right  of  his  "house,  &c.,"  seems  to  contem- 
plate an  addition  of  that  sort  to  the  description.  And  if 
the  form  in  the  schedule  is  to  be  followed  literally,  the 
difiference  between  "house,  &c."  and  "house  and  pre- 
mises," or  "  house  and  concerns,"  can  hardly  be  discussed 
with  gravity.  The  word  "house"  is  sufficient  to  com- 
prise all  that  is  within  the  CMr/fto^^;  the  garden,  yard, 
and  outbuildings  that  are  immediately  adjacent  to  the 
house,  and  necessary  for  its  occupation  as  a  dwelling. 
These  are  commonly  called  by  the  name  of  "premises." 
"  House  and  premises,"  therefore,  is  a  proper  description 
of  the  whole.  But  it  has  not  in  reality  any  signification 
different  from  that  of  "  house  "  alone,  expressing  only  what 
is  tacitly  included  in  the  latter  term.  If,  however,  the  ad- 
dition of  the  word  "  premises"  is  inoperative  and  ineffec- 
tual, it  is  at  any  rate  harmless.  If  it  adds  nothing  to  the 
meaning,  it  does  not  take  any  thing  from  it.  Even  in  a  lease, 
"messuage  and  premises"  are  spoken  of,  though  only  a 
house  is  demised.     In  the  proviso  to  the  5th  section,  the 

(] )  See  Atklone  eate,  post. 
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word  '^  premises  "  is  used  in  application  to  each  of  the  four  1842. 
principal  terms  mentioned  in  the  enfranchising  clause. 
And  in  the  form  of  the  affidavit  in  Schedule  (C),  No,  8,  the 
voter  is  directed  to  swear  to  the  occupation  of  the  '*  house, 
warehouse,  [&c.  describing  the  premises]" ;  which  corre- 
sponds to  **  House,  &c.'*  in  the  form  of  the  certificate. 
Even  in  a  notice  of  application  to  be  registered,  the  ad- 
vice given  by  Mr.  Hudson  (1)  is  to  express  the  descrip- 
tion with  as  much  brevity  as  is  consistent  with  accuracy. 
And  in  M'Ardle's  case  (2),  Mr.  J.  Crampton  held  that 
the  claimant  was  entitled  to  register  on  a  notice  which 
described  the  quaUfying  property  as  a  "  counting-house 
and  premises :"  the  premises  which  were  held  conjointly 
with  the  counting-house  being  a  small  yard  and  covered 
gateway,  which  the  claimant,  being  a  coach  maker,  held 
along  with  his  counting-house  and  used  for  the  purposes 
of  his  trade. 

The  objection  which  was  raised  at  the  poll  to  the  cer- 
tificate involves  this  extravagant  position ;  that  although 
a  **  house,*'  when  described  by  that  single  term  in  the 
certificate,  would  be  presumed  to  be  of  the  requisite  value 
of  10/.,  yet,  because  the  word  "  premises"  denoting  some- 
thing under  that  value  is  added  to  the  description,  the 
house  itself  is  to  be  presumed  not  to  be  of  the  value  of 
lot  The  right  presumption  is  the  other  way.  The  pre- 
sumption should  be  in  favour  of  the  franchise.  If  there 
is  a  single  word  sufficient  to  describe  a  qualification,  the 
presumption  ought  to  be  in  favour  of  the  validity  of  the 
qualification;  more  especially  as  the  particular  mode  of 
description  adopted  in  the  present  case  has  been  sanc- 
tioned by  long  and  extensive  usage  on  the  part  both  of 
the  constituency  and  the  registering  barristers,  and  has 
never  been  excepted  to  by  the  judicial  authorities  whom 

(1)  On  Irish  Elections,  185. 

(2)  Welsh,  R.  C.  64 ;  Ale.  R.  C.  30. 
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1842.  the  law  has  entrusted  with  the  decision  of  these  matters  (1); 
and  if  incorrect,  it  is  at  the  worst  only  an  informalityy  the 
consequences  of  which  ought  not  to  fall  upon  the  voter, 
by  his  disfranchisement  at  the  poll,  after  having,  as  far  as 
depended  on  himself,  duly  complied  with  all  the  condi- 
tions of  registry. 

There  are  several  cases  reported  in  which  Committees 
have  decided  that  an  irregularity  in  the  form  of  the  voter's 
affidavit  or  certificate  of  registry  would  not  affect  the  va- 
lidity of  his  vote  ;  Byrne* s  case,  Carhw  County  (£) ; 
Breefis  case^  and  Lean's  casCf  Tralee  (3) ;  Barry  s  case, 
and  Griffith's  case,  Kinsale{4i);  Brougham's  case,  Dub^ 
lin{5).  A  similar  principle  has  been  adopted  with  respect 
to  misdescriptions  in  the  analogous  forms  of  registration 
under  the  Scotch  Reform  Act;  Linlithgowshire  case{6); 
and  the  English  Reform  Act ;  New  Windsor  ease  (7). 

Mr.  Cockburn  against  the  vote. — The  peculiar  import* 
ance  belonging  to  the  voter's  certificate  of  registry  will 
be  best  understood  by  contrasting  the  course  pursued  in 
the  Irish  system  of  registration  with  the  corresponding 
proceedings  under  the  English  Reform  Act.  In  Eng- 
land the  voter  polls  on  the  register ;  and  the  materials  of 
which  tlie  register  is  composed  are  the  lists  of  voters 
made  out  by  the  overseers.  These  lists  contain  a  state- 
ment not  only  of  the  voter's  name  and  residence,  but  also 
of  the  nature  of  his  qualification,  and  in  that  shape  are 
published  as  a  first  step  in  the  process  of  registration. 
The  revising  barrister  adjudicates  upon  the  qualification 
only  where  it  is  objected  to.  And  of  these  lists,  as  ori- 
ginally made  out,  except  so  far  as  they  have  been  cor- 
rected by  the  barrister's  decisions,  the  register  itself  is 

(1^  Mr.  AustiQ  cited  numeroas  cases  from  the  prtoted  miDntes  of  the  Caiiov 
Borough  Committee,  (1839)»  in  which  the  affidavits  and  certificates  of  registry 
were  framed  as  in  Phelan's  case  and  in  which  no  objection  had  been  made  on 
either  side  to  the  validity  of  those  documents. 

(2)  P.  &  K.  398.  (3)  F.  &  F.  322,  327.  (4)  Ibid.  338,  339. 

(6)  Ibid.  626.  (6)  P.  &  K.  281.  (7)  K.  &  0. 168. 
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composed.     In  Ireland  there  is  no  register;  the  voter     1840. 
polls  on  his  certificate  of  registry.     Though  the  voter  is 
to  send  in  a  claim  containing  statements  similar  to  those 
in  the  English  lists,  the  list  of  claimants  required  by  the 
15th  section  of  the  Irish  Refoim  Act  to  be  published 
by  the  clerk  of  the  peace,  is  an  alphabetical  list  of 
their  names  only,  without  any  mention  of  the  nature  of 
the  qualification.     The  description  of  the  particulars  of 
the   qualification  in  the  notice  of  claim,   is  not   for  the 
purpose  of  its  public  notification ;  it  merely  forms  the 
subject-matter  for  the  assistant  barrister's  adjudication. 
Whether  the  claim  be  opposed  or  not,  the  barrister  is  in 
all  cases  to  investigate  and  determine  upon  the  validity  of 
the  voter's  qualification,  and  if  he  decides  in  favour  of  the 
claim,  the  voter  is  required  to  verify  by  affidavit  the  par- 
ticulars of  his  qualification,  and  then  receives  a  certificate 
of  his  having  been  registered  as  a  voter  on  that  qualifica* 
tion :  '^  which  certificate,"  the  S8th  section  declares,  ''shall 
be  the  proper  evidence  of  the  right  of  the  person  named 
therein  to  vote."    The  affidavit  may  be  referred  to  in  the 
absence  of  the  certificate,  but  not  otherwise;  and  even  then 
it  seems  the  reference  is  to  the  copy  of  the  certificate 
entered  at  the  foot  of  the  affidavit.  The  qualification  there- 
fore upon  which  the  elector  votes,  is  the  qualification  adju- 
dicated upon  by  the  assistant  barrister.    And  the  certificate 
is  the  only  record  of  that  adjudication — the  only  evidence  of 
that  qualification.     There  is  no  description  of  the  qualifi- 
cation notified  in  any  list,  or  recorded  in  any  register, 
that  can  be  referred  to.     Unless  the  particulars  of  the 
qualification  be  set  forth  in  the  certificate,  there  is  no 
other  document  in  which  they  can  be  found.     The  de- 
scription in  the  certificate  affords  the  only  means  of  ascer- 
taining the  continuance  of  the  qualification  at  the  time  of 
voting.    That  is  the  only  description  of  the  qualification 
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184S.     to  which  the  oath  in  Schedule  (B)^  which  requires  the 
voter  to  swear  that  his  *'  qualification  as  such  registered 
voter  still  continues,"  can  be  taken  to  apply.     If  therefore 
the  nature  of  the  qualification  be  not  stated  in  the  certifi- 
cate with  some  particularity,  in  what  manner  can  effect  be 
given  to  the  59th  section,  by  which  a  person  who  shall 
vote  after  having  ceased  to  be  qualified,  is  rendered  liable 
to  penalties,  and  his  vote  may  be  struck  off  by  a  Com- 
mittee of  the  House  of  Commons  ?    If  the  certificate  is  to 
answer  the  purposes  of  a  register,  it  should  possess  at 
least  the  same  degree  of  accuracy  as  is  requisite  to  a 
register.     The  statement  in  the  affidavit  and  certificate  is 
the  only  information  given  to  the  constituency  of  the  na- 
ture of  the  voter's  qualification.     If  that  description  be 
so  vague  and  indefinite  as  in  effect  to  be  no  description  at 
all,  what  security  is  afforded  against  the  fraudulent  cre- 
ation of  fictitious  votes  ?     The  description  in  the  certifi- 
cate is  derived  from  that  in  the  affidavit,  and  the  certifi- 
cate being  intended  to  serve  as  evidence  of  the  same 
qualification  that  is  intended  to  be  recorded  in  the  affi- 
davit, the  description  in  the  former  should  at  least  corre- 
spond with  that  of  the  latter;  while  the  purposes  for  which 
the  certificate  is  to  be  used  requires  that  it  should  state 
the  particulars  of  the  qualification  with  quite  as  much 
minuteness  as  the  affidavit.     The  form  of  the  affidavit  in 
Schedule  (C),  No.  8,  expressly  directs  that  the  particulars 
of  the  qualification  shall  be  there  described.     And  if  we 
compare  this  form  with  that  of  the  certificate  in  Schedule 
(D),  No.  S,  the  general  correspondence  in  their  construction 
of  itself  suggests,  that  the  latter  was  intended  to  be  filled 
up  with  the  same  description  as  is  contained  in  the  former. 
Even  if  we  look  only  to  the  words  of  the  28th  section,  the 
"  right"  to  vote,  and  the  "  character"  of  a  voter,  under 
the  10/.  household  franchise,  both  arise  in  respect  of  the 
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particular  property  that  constitutes  the  qualification,  and  1842. 
can  be  described  only  by  reference  to  that  property.  As  the 
affidavit  and  certificate  are  the  only  record  of  the  barris- 
ter's adjudication,  so  they  are  the  record  of  that  merely, 
and  nothing  else.  The  voter  cannot  swear  to  any  other 
qualification  than  that  adjudicated  upon  by  the  barrister, 
nor  can  he  poll  on  any  other.  But  unless  they  set  forth 
the  qualification  accurately  and  completely,  there  are  no 
means  of  ascertaining  whether  they  truly  represent  the 
result  of  the  barrister's  adjudication.  How  can  the  voter 
'^  verify  his  title,"  which  the  barrister  has  '^  adjudged  and 
declared"  to  be  good,  unless  the  property  on  which  he 
claims  and  which  forms  the  basis  of  the  qualification  be 
distinctly  described  in  the  affidavit  ? 

It  is  said,  however,  that  by  the  54th  section  the  certifi- 
cate is  conclusive,  and  cannot  be  called  in  question  by  the 
returning  officer.  The  certificate  there  declared  to  be 
conclusive  of.  the  right  of  voting  is,  in  the  express  words 
of  the  section,  *^  the  certificate  by  this  act  directed."  It 
must  be  agreeable  to  the  form  prescribed,  and  to  the  pro- 
visions of  the  act.  But  if,  on  the  face  of  it,  it  deviates 
from  that  form  and  violates  those  provisions ;  if  the  quali- 
fication which  it  affects  to  describe  be,  in  the  terms  by 
which  it  is  described,  no  legal  qualification  at  all ;  are  we 
still  to  be  told  that  no  exception  can  be  taken  to  it,  but 
that  the  operation  of  the  54th  section  is  to  legalize  that 
which  bears  upon  its  front  the  stamp  of  illegality  ?  In 
the  cases  before  the  Carlow  county  {\)  and  Kinsale{2) 
Committees,  which  have  been  cited  on  the  other  side,  the 
irregularities  in  the  affidavit  or  certificate  that  were  held 
not  to  vitiate  the  right  of  voting  were  mistakes  in  point  of 
form,  committed  by  the  public  officer  who  prepared  the 
document,  and  not  by  the  voter  himself.     But  here  the 

(1 )  Byrne' t  cute,  P.  &  K.  398. 

(2)  Barry*$  can,  F.  &  F.  338 ;  Griffith's  ease,  ibid,  339. 
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1842.  error  afFects  the  description  of  the  qualifying  property,  a 
matter  peculiarly  within  the  knowledge  of  the  voter,  and 
which  must  necessarily  be  supplied  by  himself;  and,  more- 
over, of  the  very  substance  of  the  qualification.  In  the 
Tralee  case{\),  the  vote  had  been  tendered  at  the  poll 
and  rejected  on  account  of  an  informality  in  the  certificate, 
and  the  Committee  put  tlie  vote  on  the  poll,  expressly 
grounding  their  decision  upon  the  vahdity  of  the  cerdfi* 
cate,  which  was  a  question  it  was  unnecessary  for  them 
to  decide,  if  they  had  been  of  opinion  that  the  certificate 
was  conclusively  binding  on  the  returning  officer. 

Having  shown  that  the  certificate  of  registry  ought  to 
describe  with  exactness,  not  merely  the  general  right  of 
voting,  but  the  particulars  of  the  voter's  individual  quali- 
fication, we  come  to  the  remaining  question,  whether  the 
description  ''house  and  premises"  in  this  certificate  is  a 
good  and  sufficient  description  of  the  qualification.     It  is 
admitted  on  the  other  side,  that  the  word  ''premises" 
cannot  be  here  taken  in  its  proper  legal  sense,  but  that  it 
is  used  in  a  vernacular  meaning  which  it  is  said  to  bear, 
particularly  in  Ireland.     In  a  legal  discussion  like  the 
present,  relating  to  the  construction  of  a  legal  document, 
it  is  the  legal  sense  of  words  with  which  we  are  concerned. 
And  according  to  legal  usage  the  word  "  premises"  does 
not  signify  any  particular  species  of  property  more  than 
another,  but  is  a  mere  word  of  reference,  denoting  any 
kind  of  property  to  which  for  the  time  it  is  employed  to 
refer.     In  the  present  case,  as  already  explained,  there  is 
no  previous  description  to  which  reference  can  be  made ; 
the  word,  therefore,  is  devoid  of  the  only  meaning  which 
it  can  properly  bear.     And  this  is  the  manner  in  which 
the  word  is  used  in  the  proviso  to  the  5th  section  of  the 
2  &  3  Will.  4,  c.  88,  simply  referring  to  each  of  the  four 
kinds   of  qualifying   property,  "  house,"   "  warehouse," 
(1)  F.  &  F.  322,  327. 
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''  counting-house/'  *'  shop  /*  but  not  expressing  anything  1842. 
different  from  or  more  comprehensive  than  what  is  signi- 
fied by  one  or  other  of  those  four  terms.  If,  however,  we 
adopt  the  popular  meaning  attributed  to  the  word  '*  pre- 
mises/' and  understand  by  it  something  distinct  from  the 
house^  that  something  must  be  either  a  separate  building, 
or  land  occupied  together  with  the  house.  If  it  be  the 
former,  then,  according  to  the  decision  of  the  Irish  judges 
in  Robert  Sweetman's  case  (I),  the  description  would  be 
bad,  because  two  or  more  of  the  kinds  of  buildings  spe- 
cified in  the  5th  section  (and  any  others  are  of  course  out 
of  the  question)  cannot  be  joined  to  make  up  the  descrip- 
tion of  the  qualification.  In  this  view,  therefore,  what  is 
intended  to  be  designated  by  the  word  '*  premises"  can- 
not be  included  as  part  of  the  quahfication,  and  the 
validity  of  the  qualification  must  depend  upon  the  house 
alone.  But  this  addition  to  the  description  shows  the 
consciousness  of  the  voter,  if  it  does  not  amount  to  an 
implied  admission,  that  the  house  by  itself  was  insufficient 
to  constitute  a  qualification,  and  betrays  an  attempt,  by 
these  indefinite  words,  to  throw  in  something  which  in 
his  apprehension  shall  supply  the  deficiency,  and  eke  out 
the  qualification.  And  thus,  if  this  vague  mode  of  de- 
scription be  permitted,  a  door  is  opened  to  the  commission 
of  a  fraud  upon  the  franchise.  Again,  if  land  is  meant  by 
"  premises,"  it  would  not  appear  from  this  description 
that  the  land  was  held  conjointly  with  the  house  agree- 
ably to  the  conditions  of  the  act,  nor,  consequently,  that 
it  was  such  land  as  could  be  taken  into  account  to  make 
up  the  qualification.  In  M'Ardle's  case  (2)  no  objection 
had  been  taken  to  the  form  of  the  notice ;  the  question, 
therefore,  of  the  legality  of  the  description  was  not  judi- 
cially before  the  court :  what  Mr.  J.  Crampton  determined 
was,  that  the  yard  and  covered  gateway  were  such  pro- 
(1)  Ak.  R.  C.  27.  (2)  Welsh,  R.  C.  64;  Ale.  R.  C.  30. 
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184@.     periy  as  could  be  added  to  the  counting-house  to  make 
up  the  qualification.     In  SweetmatCs  ease  (1),  on  the  con* 
trary^  it  was  actually  decided  that  '^  counting-house  and 
stores"  was  not  an  admissible  description  of  a  ten  pound 
household  qualification  in  a  notice  to  register.     And  if 
such  a  description  be  bad  in  a  notice^  it  will  not  be  less 
so  in  a  certificate.     The  description  in  either  case  must 
have  proceeded  from  the  voter  himself,  and  be  considered 
as  his  own  act.     And  of  the  two  documents,  the  greater 
strictness  would  seem  to  be  required  in  the  certificate,  as 
being  the  definitive  declaration  of  the  voter's  right,  which 
is  binding  on  the  constituency.     In  the  English  Reform 
Act,  the  words  ^'or  other  building,'*  superadded  to  the 
four  principal  terms,  "  house,"  "  warehouse,"  &c.  afford 
a  greater  latitude  than  under  the  Irish  Act,  in  the  employ- 
ment of  different  appellations  for  describing  the  qualifi- 
cation.   But  even  with  the  allowance  due  to  that  material 
difference  between  the  two  statutes,  the  Taunton  case  (S) 
has  no  application  to  the  present  question ;  for,  in  that 
case,  no  objection  had  been  taken  at  the  revision  to  the 
joinder  of  two  separate  buildings,  or  to  the  sufiiciency  of 
the  description,  and  the  only  question  open  to  the  Com- 
mittee was,  whether  the  voter,  having  parted  with  a  por- 
tion of  the  property  described  in  the  register,  was  entitled 
to  vote  in  respect  of  that  which  he  retained. 

But  there  is  another  view  of  this  part  of  the  case  put 
forward  in  the  argument  on  the  other  side,  viz.  that  the 
word  *'  premises"  is  equivalent  in  meaning  to  '^  appurte- 
nances," and  thus, ''  house  and  premises"  signifies  no  more 
than  ''house"  alone.  That,  however,  is  not  consistent 
either  with  the  legal  or  the  popular  use  of  the  word.  And 
as  the  single  term  "  house"  would  have  been  sufiicient  of 
itself  to  comprehend  all  the  appurtenances  of  the  house,  it 

(1)  Ale.  R.  C.27. 

(2)  Curry*!  cau,  F.  &  F.  308 ;  Savary't  eate,  ibid.  300. 
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must  be  presumed  that  the  word  **  premises*'  was  not  1842. 
added  without  a  meanings  and  that  it  was  intended  to 
denote  something  distinct  from  the  house.  At  any  rate^ 
it  is  left  uncertain,  whether  the  voter  intended  by  that 
word  to  describe  something  that  is  part  of  the  house,  or 
something  that  is  not  part  of  it.  The  description  there- 
fore is  bad  for  uncertainty.  And  for  reasons  already  ex- 
plained, the  description  is  bad,  whether  the  word  "  pre- 
mises" be  supposed  to  import  something  that  is  capable  of 
being  comprised  in  the  term  '*  house,"  or  something  that 
cannot  be  comprised  in  it ;  in  the  former  case,  because  it 
conveys  the  tacit  admission  of  the  voter,  that  the  house  by 
itself  is  insufficient  to  constitute  a  qualification ;  in  the  latter 
case,  because  it  implies  the  junction  of  separate  particulars 
which  either  cannot  be  joined  in  the  description  of  the 
qualification,  or,  if  they  can  be  so  joined,  are  not  ade- 
quately expressed  by  this  form  of  description. 

The  Committee,  after  deliberation,  resolved,  that  the 
vote  of  Maurice  Phelan,  having  been  improperly  rejected 
by  the  returning  officer,  be  placed  on  the  poll  for  the 
petitioners  (1). 

June  8. 

After  this  decision,   the  votes  of  the  other  persons  Where 
whose  votes  had  been  rejected  at  the  poll  on  the  ground  dered'for ' 
of  the  same  objection  to  the  form  of  their  certificates  as  lilfn^**'at 
that  in  Maurice  Phelan's  case,  were,  by  agreement  be-  jn  eiectioo 

,  for  a  cottD- 

tween  the  parties,  added  to  the  poll  on  both  sides.  ty  ofa  city 

The  petitioners  being  thus  ]^aced  in  a  considerable  ^re^re-*^  ' 
majority  above  the  sitting  members,  Mr.  Cochburn  sub-  j^^^^*  *>y 
mitted  to  the  Committee  that  they  should  now  pursue  the  ing  officer 

on  the 
ground 
that  the  statement  of  the  volers' qualification  in  their  certificates  of  registry  was  not  conform- 
able to  Stat.  2  &  3  Will.  A,  c.  88,  the  Committee  added  the  votes  to  the  poll,  and  decided 
that  the  petitioners  (who  were  thus  placed  in  a  majority)  were  entitled  to  the  return,  but 
refused  to  enter  into  the  merits  of  the  election  by  a  scrutiny  of  the  votes  ;  and  leave  was  given 
to  the  unseated  memberk  and  the  electors  to  question  the  election  within  fourteen  days(l ). 

(I)  See  4</ii(iM«  case,  pott,  668. 
VOL,  I. — B,  A.  E.  C,  X  \ 


650  ELECTION  CASES. 

^^^*  course  usually  adopted  in  a  scrutiny,  and  that  the  sitting 
members  should  proceed  to  strike  off  votes  for  the  peti- 
tioners ;  and  he  accordingly  proposed  to  strike  off  the  vote 
of  Charles  Beanconi^  who  had  voted  for  the  petitioners, 
and  whose  vote  was  now  objected  to  on  the  ground  that 
he  had  not  been  registered  six  calendar  months  previous 
to  the  teste  of  (he  writ  for  holding  the  election. 

Mr.  Austin  objected  that  the  Committee,  on  the  petitions 
before  them,  could  not  enter  into  the  consideration  of  this 
vote. — To  inquire  into  the  validity  of  a  vote  upon  the  poll 
would  be  to  inquire  into  the  merits  of  the  election.  But 
the  petitions  do  not  enable  the  Committee  to  investigate 
the  merits  of  the  election.  The  allegations  and  prayer  of 
the  petitions  are  confined  to  the  question  of  the  return. 
In  substance,  they  allege  that  certain  votes  were  impro- 
perly rejected  by  the  returning  officer;  that  the  return 
made  by  him  was  consequently  a  false  and  illegal  return ; 
and  they  pray,  that  the  return  may  be  amended,  by  putting 
those  votes  upon  the  poll.  This  is  the  whole  that  is 
aimed  at ;  and  that  can  be  done:  and  this  the  Committee 
have  already  done.  No  other  matter  can  be  gone  into  : 
for  there  are  no  allegations  comprizing  or  relating  to  any 
other  object.  There  are  none  of  the  allegations  proper 
for  raising  a  scrutiny  of  the  votes.  And  a  scrutiny  can- 
not be  entertained  without  suitable  allegations  in  the  peti- 
tion, any  more  than  charges  of  bribery,  of  riots,  or  any 
other  grounds  of  complaint,  could  be  proceeded  with, 
unless  they  were  distinctly  brought  before  the  Committee 
by  the  statements  of  the  petition. 

The  distinction  between  petitions  against  the  return, 
and  petitions  against  the  election,  has  been  long  estab- 
lished. It  is  recognized  both  by  the  Grenville  Act,  and 
the  statutes  founded  upon  it;  and  also  by  Sir  Robert 
Peel's  Act;  in  particular  the  3rd  and  53rd  sections  of 
that  act.     The  consequences  of  the  distinction,  with  re- 
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spect  to  the  practical  effect  of  the  petitions^  appear  from  184S. 
several  cases^  of  which  the  earliest  that  will  be  cited  (I),  is 
the  Be4fordsAire  case  (2),  In  that  case^  Mr.  St.  John 
had  been  returned  by  a  majority  of  one  above  Lord 
Ongley,  the  petitioner ;  the  petition  stated  that  the  votes 
of  Lugiden  and  another  person  who  had  voted  for  Lord 
Ongley  had  been  entered  in  the  poll-book  as  given  for 
the  two  other  candidates,  Lord  Ossory  and  Mr,  St.  John, 
and  had  been  so  counted  by  the  sheriff  in  declaring  the 
numbers  on  the  poll.  The  Committee  received  evidence  to 
prove  the  mistake,  and  corrected  the  poll,  and  amended 
the  return  accordingly;  but  refused  to  enter  into  the 
question  of  the  merits  of  the  election,  which  afterwards 
became  the  subject  of  investigation  before  another  Com«> 
mittee  (3).  The  same  distinctiQp  between  the  question  of 
the  return  and  the  merits  of  the  election  was  acted  upon 
also  in  the  Middlesex  caseii),  the  Carnarvon  case{5\ 
and  the  Canterbury  case  (6). 

According  to  the  principle  established  by  these  autho« 
rities,  the  two  questions  are  perfectly  distinct,  first,  whe- 
ther a  vote  ought  to  have  been  reckoned  as  part  of  the 
poll  by  the  returning  officer,  and  secondly,  whether  it  is 
entitled,  in  itself,  to  be  upon  the  poll.  The  former  is  a 
question  relating  to  the  return ;  the  latter  involves  the 
consideration  of  the  merits  of  the  election,  and  cannot  be 
investigated  on  a  petition  which,  like  those  in  the  present 
case,  only  impeaches  the  return.  And  agreeably  to  the 
course  pursued  in  the  cases  referred  to,  the  Committee 
cannot  entertain  any  objection  to  the  validity  of  votes  on 
the  poll,  but  can  only  amend  the  return  by  adding  to  the 
poll  the  votes  improperly  rejected  by  the  returning  officer; 

(1)  For  rtferenoes  to  the  precedents  of  an  earlier  date,  see  1  Lad.  836 ;  2 
Peck.  370,  note  (A). 

(2)  1  Lud.  321.  (3)  2  Lud.  381.  (4)  2  Peck.  338. 
(5)  C.  &  R.  127  J  5.  C.  P.  &  K.  106.                      (6)  K.  &  O.  131. 

X   X   2 
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184S.  after  which  it  will  be  open  to  the  present  sitting  members 
to  proceed  by  petition  against  the  election.  An  opportu- 
nity will  thus  be  aiTorded  of  trying  the  merits  of  the  elec- 
tion^ and  the  charge  and  responsibility  of  the  proceeding 
will  then  fall  upon  those  by  whom,  according  to  the  true 
state  of  the  poll,  it  ought  to  be  borne.  A  different  course 
would  be  productive  of  great  hardship  to  the  petitioners. 
A  petitioner  is  obliged  to  enter  into  recognizances,  and 
incur  a  heavy  responsibility  from  which  a  sitting  member  is 
exempt.  The  present  petitioners  have  been  driven  to  the 
trouble  and  expense  of  correcting  the  error  occasioned 
by  the  misconduct  of  the  returning  officer,  in  order  to 
regain  the  position  which  should  have  belonged  to  them 
originally.  If  the  returning  officer  had  done  his  duty,  they 
would  have  appeared  hero,  not  as  petitioners,  but  in  the 
more  advantageous  and  less  onerous  character  of  sitting 
members.  But  if  the  course  proposed  on  the  other  side 
be  adopted,  they  will  be  subject  to  the  disadvantages  of 
both  positions,  without  the  advantages  of  either.  They 
will  have  to  sustain  the  liability  of  a  petitioner,  without  the 
power  of  attacking  the  poll  of  the  other  side  ;  nothing  of 
the  kind  having  been  contemplated,  they  have  taken  no 
measures  for  that  purpose ;  and  their  own  votes  will  be 
assailed,  without  having  had  the  opportunity  of  preparing 
for  their  defence. 

Mr.  Serjeant  Wrangham. — It  is  submitted,  1st,  that  the 
question  of  the  merits  of  the  election,  as  well  as  of  the 
return,  is  raised  for  the  consideration  of  the  Committee  by 
the  express  language  of  at  least  one  of  the  petitions;  and 
Sndly,  that  it  is  raised  in  substance  by  the  allegations  of 
both  the  petitions.  If  the  sitting  members  can  make  good 
either  of  these  propositions,  they  will  be  entitled  to  pro- 
ceed with  the  examination  into  the  validity  of  this  vote. 

1st.  It  may  be  admitted  that  the  allegations  of  both 
petitions  are  substantially  the  same  :  the  prayer,  however. 
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is  different.     Tiie  second  petition  (which  is  signed  by  Mr.      1842. 
Wyse  alone)  prays,  "  that  the  House  will  adjudge  and 
declare,  that  the  return  of  the  said  W.  Christmas  and 
W.  M.  Reade^  was  and  is  an  illegal  return,  and  ought  to 
be  amended  ;  and  that  the  same  may  be  amended  accord- 
ingly, &c."    The  form  of  this  petition,  indeed,  appears  to 
be  confined  to  the  question  of  the  illegality  of  the  return. 
But  then  there  is  also  the  first  petition,  which  prays  that 
the  House  ^'  will  declare  that  the  said  W.  Christmas  and 
W.   M.   Reade  were  not  duly  elecied,  &c.  and  ought 
not  to  have  been  returned,  and  that  the  said  petitioners 
were   duly   elecied^   and   that   the   said  return  may   be 
amended^  &c."     It  is  submitted  that  the  language  of  this 
petition  directly  challenges  the  merits  of  the  election;  that 
the  Committee  cannot  arrive  at  a  decision  upon  the  prayer 
of  this  petition  without  entering  into  a  scrutiny ;  and  that 
M'itb  this  petition  standing  against  them>  the  sitting  mem- 
bers could  not  with  safety  have  neglected  to  prepare  for 
a  scrutiny.     The  second  petition  was  presented  some  time 
after  the  first,  nearly  at  the  expiration  of  the  time  allowed 
for  presenting  election  petitions.     There  must  have  been 
some  purpose  in  view  in  presenting  a  second  petition 
worded  in  this  different  manner.     The  object  seems  to 
have  been  to  amend  the  prayer  of  the  first,  by  restricting 
it  to  the  return :  and  the  parties  on  the  other  side  may 
have  been  unable  to  withdraw  the  first  petition,  as  the 
second  does  not  appear  to  have  been  duly  signed.     [Mr. 
Jereia. — In   the    Carnarvon  case  there   was   the   word 
'*  elected''  in  the  petition.]     In  that  case  there  was  no 
second  petition  limiting  the  prayer  to  the  return,  and 
showing,  by  the  force  of  contrast,  what  was  intended  by 
the  first.     The  form  of  the  first  petition,  or  at  least  the 
ambiguity  arising  from  the  difference  between  the  two 
petitions,  has  obliged  the  sitting  members  to  have  wit* 
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1840.  nesses  in  readiness  to  meet  a  case  of  scrutiny.  They  have 
thus  been  exposed  to  a  hardship  at  least  equal  to  that 
which  lies  on  the  petitioners  with  respect  to  the  recog- 
nisances. And  if;  as  it  is  said,  the  petitioners  are  pre- 
cluded from  questioning  the  voters  on  the  poll,  although 
such  a  course  be  open  to  the  sitting  members,  any  hard- 
ship arising  to  the  petitioners  in  that  respect  has  been 
caused  by  the  defective  nature  of  the  allegations  of  their 
own  petition.  It  would  be  hard  indeed  upon  the  sitting 
members,  if  they  are  to  be  shut  out  from  going  into  a 
scrutiny,  because  the  petitioners  may  have  shut  them- 
selves out. 

Sndly.  The  question,  however,  whether  a  petition  is 
a  petition  against  the  return  or  against  the  election,  does 
not  depend  so  much  upon  the  form  of  the  petition  as  upon 
the  nature  of  the  facts  alleged  in  the  petition.  And  it  is 
submitted,  that  the  circumstances  stated  in  these  petitions 
affect  the  merits  of  the  election  as  well  as  the  return. 

The  true  distinction  between  the  question  of  the  return 
and  the  merits  of  the  election,  is  submitted  to  be  this. 
Where  the  return  complained  of  has  been  occasioned  by 
the  fraudulent  or  illegal  conduct  of  the  returning  officer,  or 
by  a  mistake  committed  by  him  in  a  matter  where  his  func- 
tions are  merely  ministerial,  in  that  case  the  question  raised 
by  the  petition  relates  to  the  reitini  only.  But  where  the 
returning  officer,  having  jurisdiction  in  the  matter,  has 
acted  in  a  judicial  capacity,  though  in  so  doing  he  may  have 
come  to  an  erroneous  decision,  that  is  a  question  of  the 
merits  of  the  election.  And  tliis  distinction  will  be  found 
to  be  supported  by  the  cases  that  have  been  cited  on  the 
other  side.  In  the  Bedfordshire  case  (I)  the  Conunittee 
admitted  evidence  to  prove  the  mistake  by  which  the  vote 
of  William  Lugsden,  who  had  voted  for  the  petitioner^ 

(1)1  Lud.  327,  350. 
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had  been  entered  in  the  poll-book  as  given  for  the  sitting  1842. 
members  ;  considering  this  to  be  a  matter  that  related  to 
the  question  of  the  return  only.  But  when  it  was  pro* 
posed  to  add  to  the  poll  the  vote  of  Lavender  Boll,  whose 
vote  had  been  tendered  at  the  election  for  the  sitting 
members,  and  rejected  by  the  returning  officer  in  the  ex- 
ercise of  the  judicial  powers  which  he  then  possessed,  on 
account  of  a  defect  in  the  assessment  of  his  freehold  to 
the  land*tax,  it  was  objected  on  the  part  of  the  petitioner, 
that  this  case  could  not  be  inquired  into  without  con* 
founding  the  distinction  between  the  merits  and  the  re- 
turn, for  that  it  related  to  the  merits  of  the  election ;  that 
in  this  instance  the  sheriff  acted  in  his  judicial  capacity, 
and  to  revise  any  part  of  his  judicial  capacity  would  be 
to  enter  into  the  merits;  and  the  Committee  resolved, 
that  the  case  of  Boll  referred  to  the  merits,  and  not  to  the 
return  (1).  Now,  at  an  Irish  election,  the  certificate  of 
registry  produced  by  the  voter  at  the  poll  must,  by  the 
64th  section  of  the  2  &  S  Will.  4,  c.  88,  be  "  the  certifi- 
cate directed  by  that  act."  The  question,  whether  it  is 
such  a  certificate,  must  be  decided  before  the  voter  can 
be  admitted  to  poll.  There  is  no  one  who  can  decide 
that  question  but  the  returning  officer,  and  he  must  de- 
cide it  in  his  judicial  character,  which  is  so  far  left  unim- 
paired by  the  Irish  Reform  Act.  The  Committee,  there- 
fore, when  they  resolved  in  Maurice  Phelans  casei^)^ 
that  the  vote  was  improperly  rejected,  must,  it  is  appre- 
hended, have  determined  that  the  returning  officer  had 
jurisdiction  to  decide  the  question  of  the  validity  of  the 
certificate,  but  decided  it  erroneously.  And  thus,  accord- 
ing to  tlie  principle  of  Bolts  case  (which  is  on  all  fours 
with  the  present),  the  matter  of  the  allegations  in  the  pe- 
tition respecting  the  rejection  of  the  tendered  votes  by 

(1)1  Lud.  354,  397.  {%)  Ante,  630. 
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ISi:^.  the  returning  officer,  is  one  that  relates  not  to  the  return 
merely,  but  to  the  merits  of  the  election;  and  the  Committee 
have  already  entered  into  the  merits,  when  they  put  upon 
the  poll  the  vote  of  Maurice  Phelan,  and  the  other  votes 
within  the  effect  of  the  resolution  in  his  case.  It  is  true, 
that  in  the  Bedfordshire  case  the  Committee  refused  to 
entertain  the  question  of  the  merits  of  the  election :  but 
there  the  petition  was  in  its  terms  limited  to  the  amend- 
ment of  the  return,  and  had  been  classed  accordingly  by 
the  resolution  of  the  House  (1). 

So  likewise  in  the  other  cases  that  have  been  cited, 
where  the  matter  of  the  petition  was  held  to  be  confined 
to  the  question  of  the  return,  the  circumstances  com- 
plained of  as  falsifying  the  return  arose  not  from  an  error 
of  judgment  on  the  part  of  the  returning  officer  in  the 
exercise  of  judicial  functions,  but  from  his  illegal  or 
fraudulent  conduct;  in  the  Middlesex  case (2),  in  having 
omitted  to  reckon  upon  the  poll  votes  which  were  ten- 
dered and  objected  to  before  the  close  of  the  poll,  but 
not  examined  and  allowed  till  afterwards ;  in  die  Camar* 
von  case  (3),  in  reckoning,  when  he  cast  up  the  poll,  the 
tendered  votes  together  with  the  votes  actually  received  ; 
and  in  the  Canterbury  case  (4),  in  illegally  rejecting  votes, 
on  the  ground  of  the  name  in  the  register  not  being  spelt 
in  the  same  way  in  which  the  voter  spelt  it  at  the  poll, 
although  the  name  so  spelt  was  idem  sonans  with  that  on 
the  register.  In  the  Trcdee  case {5),  a  case  closely  re- 
sembling the  present,  where  a  number  of  votes  had  been 
rejected  at  the  poll  on  the  ground  of  an  alleged  objection 
to  the  form  of  the  certificates  and  affidavits,  and  the 
Committee  decided  against  the  objection   and  put  the 

(1)  1  Lud.  326.  (2)  2  Peck.  338. 

(3)  C.  &  R.  127.  (4)  K.  &  O,  134. 

(6)  F.  &  F.  322,  327. 
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votes  on  the  poll,  it  was  never  supposed  that  the  inquiry      184^. 
Mas  limited  to  the  return ;  on  the  contrar)',  the  Committee, 
by  the  express  terms  of  their  resolution  (1),  indicated  that 
they  did  not  intend  to  preclude  the  consideration  of  any 
other  objection  to  the  vote. 

Mr.  Austin  in  reply. — It  is  conceded  that,  as  far  as  the 
form  of  the  petitions  is  concerned,  their  allegations  are 
the  same,  and  that  every  part  of  the  second  petition  is 
confined  to  the  matter  of  the  return.  But  then  it  is  said, 
that  there  is  a  difference  in  the  prayer  of  the  first  pe- 
tition which  lets  in  the  question  of  the  merits,  inasmuch 
as  it  prays  the  House  to  declare  the  sitting  members  not 
duly  elected,  &c.  Is  it  meant  to  be  said,  that  the  word 
*'  election*'  is  confined  in  its  signification  to  the  merits  of 
the  election  ?  The  execution  of  the  writ  by  making  the 
return  is  also  in  one  sense  the  election.  In  the  Carnarvon 
case  (2)  the  petition  was  worded  in  the  same  manner  as 
this.  The  effect  of  a  petition,  however,  is  not  to  be 
looked  for  in  the  prayer,  which  has  reference  merely  to 
the  allegations  which  have  preceded,  and  cannot  enable 
the  parties  to  enter  into  any  matter  not  substantially  com- 
prised in  (hem.  It  is  said,  however,  that  the  petitions 
do  in  substance  impugn  the  merits  of  the  election,  be- 
cause the  acts  of  the  returning  officer  that  are  complained 
of  were  acts  done  by  him  in  a  judicial  capacity.  It  is  un- 
necessary to  inquire  whether  this  be  a  correct  statement 
of  the  distinction  between  petitions  relating  to  the  return, 
and  petitions  relating  to  the  merits :  as  it  is  submitted,  for 
the  reasons  insisted  on  in  the  argument  in  Maurice  Phe- 
lan's  case  (3),  that  the  effect  of  the  provisions  of  the  Irish 
Reform  Act  has  been  to  deprive  the  returning  officer  of 
all  judicial  authority  in  the  matter  in  which  he  has  here 

(1)  F.  &  F.  330 ;  and  see  the  reporter's  note  there. 

(2)  C.  &  R,  127  }  5.  C.  P.  &  K.  106.  (3)  Anie,  632. 
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184@.  assumed  to  exercise  such  authority ;  and  that  upon  the 
production  of  the  voter's  certificate  or  affidavit  of  re^^try, 
he  had  simply  the  ministerial  duty  to  perform  of  receiTing 
and  recording  the  vote.  The  foundation  of  the  argument 
on  the  other  side  therefore  wholly  fails.  The  Tralee 
case  (I)  was  altogether  and  strictly  a  case  of  scrutiny: 
the  petition  contained  the  proper  allegations  for  that 
purpose^  and  lists  of  objected  votes  had  been  regularly 
deUvered  in :  the  question  of  the  return  was  not  raised 
at  all:  the  petitioner  was  entitled  to  proceed  either 
against  the  return  or  the  election,  and  took  the  latter 
alternative. 

The  Committee,  after  deliberation,  resolved :  That  the 
Committee  cannot,  upon  the  petitions  referred  to  them, 
inquire  into  the  merits  of  the  vote  of  Charles  Beanconi. 

Final  reso-       Qn  the  9th  of  June  the  Committee  came  to  the  foUow- 

lutions.         .  ,     . 

mg  resolutions : 

"  That  William  Christmas  and  William  Morris  Reade, 
Esquires,  were  not  duly  returned  as  members  to  serve  in 
this  present  parliament  for  the  county  of  the  city  of 
Waterford. 

'•  That  Henry  Winston  Barron,  Esq.  (now  Sir  Henry 
Winston  Barron,  Bart.)  and  Thomas  Wyse,  Esq.,  ought 
to  have  been  returned  as  members  to  serve  in  this 
present  parliament  for  the  county  of  the  city  of  Water- 
ford." 

'*  That  the  Chairman  be  directed  to  move  the  Houses 
that  William  Christmas  and  WiUliam  Morris  Reade, 
Esquires,  and  all  other  persons  entitled  so  to  do,  be  at 
liberty  to  question  the  election  within  fourteen  days.'* 
June  10.  These  resolutions  being  reported  to  the  House,  it  was 
ordered  that  the  return  be  amended,  by  rasing  out  the 

(1)  F.&F.318. 
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names  of  Mr.  Christinas  and  Mr.  Reade^  and  inserting     1843. 
the  names  of  Sir  H.  W.  Barron  and  Mr.  Wyse  instead 
thereof. 

And  it  was  also  ordered,  that  Mr.  Christmas  and 
Mr.  Reade^  and  all  other  persons  entitled  so  to  do,  be  at 
liberty  to  question  the  election  of  Sir  H.  W.  Barron  and 
Mr.  Wyse  within  fourteen  days  then  next. 


(    660    ) 


CASE  XXIII. 

A  T  H  L  O  N  E. 

I84«,     The  Committee  was  appointed  on  the  7th  of  June,  184«, 
and  consisted  of  the  following  gentlemen: 

Edward  Divett,  Esq  ,  M.  P.  for  Exeter- (Chairman.) 
Hon.  Eliot  Tlionias  Yorke,  M.  P.  for  Cambridgeshire. 
Sir  Benjamin  Hall,  Bart.,  M.  P.  for  Marylebone. 
Beriah  Botfield,  Esq.,  M.  P.  for  Ludlow. 
Sir  John  Easthope,  Bart.,  M.  P.  for  Leicester. 
John  Hornby,  Esq.,  M.  P.  for  Blackbuni. 
Edward  Royd  Rice,  Esq.,  M.  P.  for  Dover. 
Petitioners — Thomas  Glynn  and  John  Dowde,  Electors. 
Sitting  Member — George  dc  la  Poer  Beresford,  Esq. 
Counsel  for  the  Pctitiinnrs — Mr.  Seijt.  Merewether,  and  Mr.O'Hanlon. 

Agent— Mr.  Bryden. 

Counsel  for  the  Sitting  Member — Mr.  Austin,  Q.C,  Mr.Cockbiim,  Q.C., 

Mr.  Serjt.  VVrangham,  and  Mr.  Smyly. 

AgeJits — Messrs.  Curric  and  Woodgate. 

The  petition  stated  that  the  election  was  held  on  Tues- 
day, the  6th  July,  1841 ;  that  Cuthbert  Fetherston  H., 
Esq.,  acted  as  returning  officer,  and  Daniel  Henry  Far- 
rell,  Esq.  and  George  De  la  Poer  Beresford,  Esq.  were 
candidates ;  that  a  poll  having  been  demanded,  the  same 
was  commenced  on  the  said  6th  July,  and  proceeded  in 
from  day  to  day  until  the  8th  July,  when  the  same  was 
finally  closed,  and  Mr.  Beresford  was  declared  to  have 
been  duly  elected,  and  was  accordingly  returned;  that 
the  number  of  voters  stated,  at  the  close  of  the  poll,  to 
have  voted  for  Mr.  Beresford  was  thirty,  and  for  Mr. 
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Farrell  seventeen,  making  an  apparent  majority  for  Mr.  1842. 
Beresford  over  Mr.  Farrell  of  thirteen  votes ;  that  such 
majority  was  an  apparent  and  colourable  majority,  and  the 
said  return  an  illegal  return ;  that  the  said  majority  was 
obtained  in  favour  of  Mr.  Beresford  in  consequence  of  the 
said  Cuthbert  Fetherston  H.  by  himself,  or  his  deputy, 
having  refused  to  receive  and  reckon  on  the  poll  for  Mr. 
Farrell  the  votes  of  very  many  persons,  each  and  every 
one  of  whom  was  and  were  at  the  time  of  the  election 
registered  electors  of  the  borough,  and  had  made  their 
respective  affidavits  and  received  their  respective  certifi- 
cates of  registry,  and  each  and  every  one  of  whom  claimed 
to  vote,  and  tendered  their  votes  at  the  election  for  Mr. 
Farrell;  that  the  votes  of  the  following  amongst  other 
persons  who  were  entitled  to  vote  at  the  election,  and 
who  claimed  to  vote,  and  tendered  their  votes  for  Mr. 
Farrell  thereat,  were  rejected  at  the  election,  on  the 
ground  of  an  insufficient  or  irregular  description  of  their 
qualification  in  their  respective  affidavits  or  certificates  of 
registry,  that  is  to  say,  the  votes  of  [here  followed  the 
names  of  ninety-three  persons] ;  that  the  rejection  of  all 
the  votes  aforesaid  was  protested  against  by  divers  of  the 
electors  of  the  borough,  as  also  by  the  petitioners ;  not- 
withstanding which  protest  the  said  Cuthbert  Fetherston 
H.  or  bis  deputy,  persevered  in  rejecting  the  said  votes, 
and  refused  to  reckon  the  said  votes  on  the  poll  at  the 
final  close  thereof;  that  if  the  said  votes  had  been  re- 
ceived and  reckoned  on  the  poll,  as  they  ought  in  law  to 
have  been,  Mr.  Farrell  would  have  a  large  majority  over 
Mr.  Beresford,  and  it  would  have  been  the  duty  of  the 
said  returning  officer  to  have  returned  Mr.  Farrell,  and 
he  ought  in  law  to  have  been  returned  as  the  member 
duly  elected  and  chosen. 

The  prayer  of  the  petition  was,  ''  that  the  House  will 
adjudge  and  declare  that  the  election  of  Mr.  Beresford 
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IM2.  was  a  void  election,  and  that  the  return  of  Mr.  Beiesford 
is  an  illegal  return,  and  ought  to  be  amended,  and  that 
the  aame  may  be  amended,  by  adding  the  votes  of  the 
said  persons  above  mentioned  to  the  poll  of  Mr.  Farrellj 
and  substituting  his  name  on  the  return,  instead  of  the 
name  of  Mr.  Beresford,  and  that  the  House  will  grant 
such  further  and  other  relief  in  the  premises  as  the  merits 
of  the  case  may  require." 

Petition  The  recogniasance  entered  into  in  respect  of  the  petition 

SuMhMgh  ^f  Thomas  Glynn  and  John  Dowde,  expressed  that 
one  of  the     «  Thomas  Glynn,  and  John  Dowde,  and  the*  two  persona 

petitiooers 

(the  only  who  joined  in  the  recognhsance  as  sureties,  severally  ac- 
entere/inu)  knowledged  themselves  to  owe,  &c«  the  following  sums ; 
the  recogDi>  hi^^i  ^  (q  ^gy\  (he  ^^[^  JqI|q  Dowde  tlie  sum  of  one  thou- 

zaDce)  had     ^  "^  ' 

given  notice  sand  pounds,  and  the  two  sureties  the  sum  of  five  hundred 
Speaker  of    pounds  each,  to  be  levied,  &c.f'  the  name  of  Thomaa 
ofwh^aw"  Glynn,  whose  name  appeared  in  the  introductory  part  of 
ing  from  the  the  recognisancc,  as  intending  to  enter  into  the  recogni- 
zance, being  omitted  in  the  subsequent  part,  where,  if  that 
intention  had  been  carried  into  effect,  his  name  should 
have  appeared  as  bound,  together  with  the  other  peti* 
tioner,  John  Dowde,  for  the  sum  of  one  thousand  pounds. 
On  the  3d  May,  1842,  the  Speaker  acquainted  the 
House  that  he  had  received  a  notice  from  John  Dowde 
that  it  was  not  his  intention  to  proceed  with  his  petition ; 
which  notice  the  Speaker  read  to  tlie  House  as  follows : 

'*  In  the  matter  of  the  petition  against  the  return  for 
the  borough  of  Athlone,  in  Ireland. 

"  To  the  Right  Honourable  the  Speaker  of  the  House 
of  Commons. 

*'  Whereas  I,  the  undersigned  John  Dowde,  of  &c., 
together  with  Thomas  Glynn,  did  sign  a  petition  to  the 
Honourable  the  House  of  Commons,  comidaining  of  the 
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return  of  George  de  la  Poer  Beresford,  Esq.^  and  praying  184S. 
that  the  House  should  adjudge  and  declare  that  the  elec- 
tion  of  the  said  George  dc  la  Poer  Beresford  for  the  said 
borough  of  Athlone  was  a  void  election^  and  that  the 
return  of  the  said  George  de  la  Poer  Beresford  was  an 
illegal  return,  which  said  petition  was  presented  to  the 
House  of  Commons  on  the  6th  day  of  September,  1841 ; 
and  whereas  I  alone  am  the  only  petitioner  that  entered 
into  a  recognizance  for  the  payment  of  all  costs  and  ex- 
penses to  become  payable  on  account  of  the  same :  Now 
Ii  the  said  John  Dowde,  pursuant  to  the  provisions  of  the 
statute  in  such  case  made  and  provided,  passed  in  the 
session  holden  in  the  fourth  and  fifth  years  of  the  reign  of 
her  Majesty  Queen  Victoria,  and  of  all  and  every  other 
power  and  authority  entitling  me  so  to  do,  do  hereby 
give  notice  to  you,  as  Speaker  of  the  House  of  Com- 
mons, that  it  is  not  my  intention  to  proceed  with  that  my 
petition.    Given  under  my  hand  this  2d  day  of  May,  1842. 

*'  John  Dowde." 

And  on  the  same  day  John  Dowde  addressed  a  written 
notice  to  the  sitting  member,  which  expressed  that  **  he 
withdrew  from  the  petition,  and  would  not  hold  himself 
responsible  for  the  costs  that  might  be  incurred  in  its 
further  prosecution." 

On  the  4th  May  it  was  ordered  by  the  House,  that 
there  be  laid  before  the  House  a  copy  of  any  recognizance  . 
or  recognizances  entered  into  separately  or  conjointly  by 
the  petitioners  against  the  return  of  the  sitting  member 
for  Athlone ;  also,  the  names  of  the  petitioners  attached 
to  such  petition ;  which,  on  the  following  day,  were  pre- 
sented pursuant  to  the  order. 

The  Committee  being  met,  Mr.  Cockburn,  on  the  part     June  8. 
of  the  sitting  member,  took  a  preliminary  objection  to 
the  petition  being  proceeded  with. — ^The  4th  section  of 
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1842.     the  statute,  4  &  5  Vict.  c.  58,  requires  that  one  at  least 
of  the  persons  who  enter  into  the  recognizance  shall  be 
a  person  who  subscribed  the  petition.     If  the  security 
for  the  payment  of  the  costs  had  been  the  only  object 
here  in  view,  it  would  have  been  unnecessary  to  do  more 
than  provide  that  the  persons  entering  into  the  recog- 
nizance should  be  persons  of  sufficient  substance  and  re* 
sponsible  character.     And  in  superadding  the  condition, 
that  one  of  the  persons  bound  in  the  recogizance  shall  be 
a  petitioner,  the  intention  seems  to  have  been  to  prevent 
the  danger  of  speculative  petitions  from  persons  uncon- 
nected and  unacquainted  with  the  circumstances  of  the 
case,  and  to  ensure  that  one  at  least  of  the  parties  ap- 
pearing before  the  Committee  as  responsible  for  the  pro- 
secution of  the  petition  shall  be  a  person  interested  in 
the  election  either  as  an  elector  or  a  candidate.    In  the 
present  case  it  appears  that,  whatever  the  intention  might 
have  been,  only  one  of  the  petitioners,  Dowde,  did  in  fact 
enter  into  the  recognizance.      And   Dowde   has  since 
availed  himself  of  the  power  given  by  the  18th  section, 
and  withdrawn  from  the  prosecution  of  the  petition.     So 
that  there  is  at  present  no  party  before  the  Committee  in 
the  character  of  a  petitioner,  who  is  liable  under  the  recog- 
nizance.     [The   Chairman. — His  withdrawal   does   not 
avoid  his  recognizance.]     The  liability  attaches  on  him 
as  petitioner:  if  he  continued  liable  after  withdrawal  from 
the  petition,  the  permission  to  withdraw  would  be  ren- 
dered nugatory.     The  words  of  the  18th  section,  more- 
over, appear  to  limit  the  liability  to  the  costs  that ''  may 
have  been  incurred"  up  to  the  time  of  withdrawal.     At 
all  events,  the  sitting  member  has  no  longer  the  kind  of 
security  which  it  was  the  intention  of  the  act  to  give  him, 
in  requiring  a  recognizance  in  which  a  pelilioner  should 
be  bound.     Under  the  94th  section  of  the  act  it  is  only 
against  a  "petitioner  or  petitioners,"  that  the  recognizances 
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can  be  estreated.  And  Dowde  having  withdrawn^  there  1842. 
is  no  longer  a  petitioner  who  is  bound,  and  against  whom 
that  remedy  may  be  enforced.  It  is  submitted,  therefore* 
that  botli  upon  the  letter  and  the  intention  of  the  statute, 
the  petition  cannot  be  proceeded  with.  Nor  can  this  be 
considered  a  hardship  upon  the  other  petitioner,  Glynn, 
since  he  might  have  protected  himself  against  the  conse- 
quences of  Dowde's  withdrawal  by  joining  in  the  recogni- 
zance, or  presenting  a  separate  petition. 

Mr.  Serjt.  Merewel/ier,  for  the  petitioners. — Without 
entering  into  the  general  question  whether  the  Committee 
are  competent  to  entertain  an  objection  to  their  jurisdic- 
tion over  the  petition  which  has  been  referred  to  them  by 
the  House,  it  is  submitted  that  the  particular  matter  now 
in  issue  is  not  within  the  jurisdiction  of  the  Committee, 
but  is  one  which  it  is  the  province  of  the  House  to  deter- 
mine, and  upon  which  the  House  in  the  present  instance 
has  actually  come  to  a  decision.  The  1 8th  section  of  the 
statute  4  &  6  Vict.  c.  58,  enables  the  petitioner  or  peti* 
tioners  to  witlidraw  the  petition,  by  giving  notice  in  writing 
to  the  Speaker,  and  also  to  the  sitting  member  or  his 
agent,  that  it  is  not  intended  to  proceed  with  the  petition. 
When  therefore  the  petitioner,  Dowde,  seeking  to  avail 
himself  of  the  provisions  of  this  section,  gave  notice  to  the 
Speaker  of  his  intention  not  to  proceed  with  the  petition, 
that  was  the  time,  and  then  it  rested  with  the  House  to 
consider,  whether  the  petition  still  continued  in  force,  not- 
withstanding this  proceeding  on  the  part  of  Dowde.  It 
appears,  moreover,  that  from  the  information  laid  before 
the  House  on  the  5th  of  May,  the  House  was  cognizant 
of  all  the  facts  relating  to  the  question.  The  House,  how- 
ever, did  not  make  any  order  that  the  order  for  referring 
the  petition  be  discharged,  as  is  usual  in  cases  where  the 
petition  is  withdrawn.  And  here  \i  the  petition,  referred 
in  regular  course  to  this  Committee.    The  House  must 

VOL.  I. — B.  A.  E.  C.  Y  Y 
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184^.  therefore  have  decided,  that  the  petition  coald  not  be 
withdrawn  by  this  proceeding  of  Dowde ;  but  that,  not- 
withstanding this  attempted  withdrawal  on  his  part,  there 
is  still  a  petition  to  be  tried,  and  a  petitioner  competent  to 
appear  in  that  character  before  the  Committee. 

Even  if  the  question  still  remained  for  the  decision  of 
the  Committee,  and  was  one  which  the  Committee  had 
jurisdiction  to  determine,  the  case  might  be  proceeded 
with.  The  18th  section  of  the  act  provides,  'Uhat  it 
shall  be  competent  to  the  petitioner  or  petitioners,  at  any 
time  after  the  presentation  of  the  petition,  to  withdraw 
the  same  :*'  which  must  be  understood  as  enabling  **  the 
petitioner,"  where  there  is  but  one,  **the  petitioners/* 
where  there  are  more  than  one,  to  withdraw  the  petition, 
but  not  as  empowering  one  of  several  petitioners  to  take 
that  step.  The  attempted  withdrawal  by  Dowde  alone, 
without  the  concurrence  of  the  other  petitioner,  was  con* 
sequently  ineffectual. 

Mr.  Cockbum  in  reply. — ^The  examination  of  the  re- 
cognizances being  committed  exclusively  to  an  officer  ap- 
pointed for  the  purpose,  who  reports  in  general  ternas 
upon  their  sufficiency,  the  House  has  in  the  regular  course 
no  means  of  becoming  acquainted  with  any  informality  in 
the  recognizances.  And  although  in  the  present  case  a 
copy  of  the  recognizance  was  laid  before  the  House,  it 
does  not  follow,  because  the  petition  was  not  thereupon 
ordered  to  be  discharged,  that  the  House  decided  this 
question,  and  decided  it  in  favour  of  the  competency  of 
the  petitioners  to  be  heard.  For  this  was  a  question  that 
the  House,  if  it  had  been  brought  before  them,  would  have 
refused  to  entertain :  the  petition  having  been  referred  to 
the  General  Committee  of  Elections,  was  wholly  out  of 
the  power  and  jurisdiction  of  the  House,  and  had  passed 
into  that  of  another  tribunal.  In  the  recent  case  of  the 
Belfast  petition,  when  an  objection  was  taken  in  the  House 
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to  the  petition  being  referred  to  the  General  Committee,  1842. 
on  the  ground  that  the  petitioner.  Lord  Enniahowen,  who 
petitioned  in  the  character  of  a  candidate,  had  been  cre- 
ated a  peer  since  the  election,  it  was  answered,  that  the 
petition  having  been  received^  the  House  had  no  alterna- 
tive left  in  the  matter,  as  the  statute  (1)  rendered  it  impe- 
rative to  refer  it  to  the  General  Committee  (S)«  So,  in  the 
present  case,  if  the  sitting  member  had  taken  this  objection 
before  the  House,  he  would  have  been  met,  as  in  the  Bel- 
fast case,  with  the  answer,  that  it  was  now  too  late  to  raise 
the  question  there;  that  the  petition  having  been  not 
only  received,  but  referred  to  the  General  Committee,  the 
House  had  no  longer  any  authority  over  it;  that  the  Ge- 
neral Committee  being  seised  of  it,  was  bound  to  appoint 
a  Select  Committee  to  try  it;  that  the  House  had  no 
choice  under  the  statute  but  to  refer  the  petition  to  the 
Select  Committee,  which  was  now  the  only  tribunal  com- 
petent to  take  cognizance  of  the  petition.  And  the  juris- 
diction thus  devolving  on  the  Committee  is  not  confined 
to  matters  connected  with  the  merits  of  the  election,  but 
extends  also  to  questions  affecting  the  competency  of  the 
petitioners,  or  any  other  ground  that  might  be  taken  as  a 
preliminary  objection  to  the  right  of  the  petitioners  to  be 
heard.  Mr.  Rogers  (S),  in  treating  of  this  subject,  re^ 
marks, ''  that  a  Select  Committee  is  the  legitimate  tribunal 
before  which  objections  both  to  the  form  and  the  sub- 
stance of  a  petition  ought  now  to  be  taken  ;*'  and  his  ob- 
servations apply  equally  to  all  kinds  of  preliminary  objec- 
tions, though  relating  to  matters  of  procedure,  merely 
introductory  to  the  main  business  of  the  case. 

The  construction  put  on  the  1 8th  section  of  the  sta- 
tute 4  &  5  Vict,  c*  58,  is  a  forced  construction,  wrung 
from  the  literal  sense  of  the  expressions,  but  quite  incon- 

(l)  4  &  5  Vict.  c.  58,  8.  30.  (2)  See  Belfatt  ease,  ante,  554. 

(3)  On  Committees,  12, 14. 

y  va 
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1842.  sislent  with  tlie  spirit  of  the  enactment.  According  to 
that  construction  it  is  said,  that  where  there  are  more  than 
one  petitioner,  one  of  them  cannot  withdraw  alone,  nor 
unless  all  of  them  concur.  But  can  it  be  supposed  that 
it  was  intended  to  make  it  compulsory  on  a  party  to  pro- 
secute the  petition,  though  convinced  of  the  error  of  the 
step  taken,  and  desirous  of  withdrawing^  because  he  may 
happen  to  have  a  fellow-petitioner  who  is  determined  at 
all  risks  to  persevere  ? 

The  Committee  after  deliberation  resolved,  that  the 
counsel  for  the  petitioners  do  proceed  with  their  case. 

June  8^9. 

The  return-  Mr.  Serjt.  Merewether  then  proceeded  to  open  the  case 
at^nele(>  for  the  petitioners. — It  appeared  from  his  statement,  tliat 
!»"ouKl»"io  *"  ^^  certificates  and  affidavits  of  registry  of  a  large  pro- 
Ireland  has  portion  of  the  voters  registered  for  the  borough  of  Ath- 

Do  autho-  , 

ritytore-  lonc  Under  the  10/.  householders' franchise,  the  qualifi- 
o?a*voier**  Cation  of  the  voter  was  described  by  the  word  **  house," 
protiuoing  a  together  with  some  other  word  superadded ;  the  descrip* 
of  registiy  tions  being,  in  a  great  many  cases, ''  house  and  concerns  ;*' 
iharhe^wM  in  Others,  "  house  and  garden,*'  "  house  and  yard,"  or 
lu^HsbT^  with  some  other  similar  addition.  An  objection  was  taken 
of*' bis  at  the  election  that  this  was  not  a  good  description  of  the 
concerns,"  qualification,  and  that  the  votes  of  the  persons  whose  cer- 
and  yaid!"  tificates  or  affidavits  were  in  this  form,  could  not  be  re- 
"*m*r^*^'  ^®^^®^  5  ^"^  ^'*®  returning  officer,  by  the  advice  of  the 
▼otes  ten-  gentleman  who  attended  as  his  assessor,  rejected  the  votes. 
election  for  Ninety-three  votes  tendered  for  Mr.  Farrell,  and  thirty- 
i'n^iiSand  ^'"*^®  votes  tendered  for  Mr.  Beresford,  were  rejected  on 
were  reject-  this  ground.     It  was  uow  Submitted  to  the  Committee  on 

ed  by  tbe 
returning 

officer  on  tbe  ground  that  tbe  statement  of  tbe  voters'  qualification  in  their  certificates  of 
registry  was  not  conformable  to  the  statute  2  &  3  Will.  4»  c.  88,  tbe  Commiltee  put  the 
votes  upon  the  poll,  and  determined,  that  the  randid%te  who  was  then  in  the  majority  was 
entitled  to  the  return,  but  refused  to  enter  into  the  merits  of  the  election  by  a  scrutiny  of  tbe 
votes  ;  and  leave  was  given  to  the  unseated  member  and  tbe  electors  to  question  the  election 
within  fourteen  days. 
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the  part  of  the  petitioners,  Ist,  that  the  returning  officer 
had  no  authority  to  reject  these  votes,  and  that  they 
should  be  put  upon  the  poll  by  the  Committee,  and  the 
return  amended  accordingly  in  favour  of  Mr.  Farrell ; 
and  2dly,  that  this  question  of  the  return  was  the  only  one 
that  the  Committee  on  the  petition  before  them  were  com* 
petent  to  decide,  and  that  they  could  not  enter  into  the 
merits  of  the  election  by  a  scrutiny  of  the  votes ;  but  that 
the  question  of  the  merits  of  the  election  must  be  left  to 
be  determined  by  another  Committee,  if  Mr.  Beresford, 
upon  leave  obtained  from  the  House,  should  think  fit  to 
petition  against  the  election  of  Mr.  Farrell. 

The  poll-books  having  been  produced  by  the  clerk  of 
the  peace  of  the  county  of  Westmeath,  together  with  an 
affidavit  of  verification  by  the  sheriff  of  the  county  of 
Westmeath,  who  was  the  returning  officer  at  the  elec- 
tion (1); 

Mr.  Austin  informed  the  Committee,  that  both  the 
questions  raised  for  their  determination  having  been 
argued  before  the  Waterford  Committee  (2),  and  decided 
by  that  Committee  in  a  manner  favourable  to  the  course 
proposed  on  the  other  side,  he  was  prepared  to  acquiesce 
in  those  decisions,  without  repeating  the  discussion  on  the 
present  occasion ;  and  although  there  might  be  a  verbal 
difference  between  the  form  of  the  certificates  and  affi- 
davits in  this  case  and  those  in  the  Waterford  case,  that 
difference,  he  submitted,  was  not  such  as  afforded  any 

(1)  Part  of  the  borough  of  Athlooe  ia  id  the  county  of  Roscommon,  and 
part  in  the  county  of  Westmeath  ;  the  greater  pait  in  the  latter  county.  By  the 
84th  section  of  the  act  for  the  regulation  of  Municipal  Corporations  in  Ireland, 
3  &  4  Vict.  c.  108,  it  is  enacted,  that  in  boroughs  which  return  a  member 
or  members  to  serve  in  Parliament,  other  than  cities  and  towns  which  arc 
counties  of  themselves,  the  mayor,  or  in  any  such  borough  where  there  is  no 
mayor  (which  is  the  case  with  respect  to  Alhlone),  the  sheriflfof  the  county  in 
which  the  whole  or  the  greater  part  of  such  borough  shall  be  situate,  shall  be 
the  returning  officer  at  all  elections  for  such  members. 

(2)  Ante,  630  and  649. 
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1840*  ground  for  a  distinction  between  the  cases  in  point  of 
principle* 

The  tendered  votes  which  had  been  rejected  by  the 
returning  officer  on  the  ground  above  stated,  were  then 
put  upon  the  poll  by  consent,  giving  Mr.  Farrell  a  ma- 
jority of  votes  over  Mr.  Beresford. 

On  the  10th  June,  the  following  resolutions  were  re- 
ported to  the  House : 

That  George  De  la  Poer  Beresford,  Esq.,  was  not 
duly  returned*;  add  that  Daniel  Henry  Farrell,  Esq.,  ought 
to  have  been  returned. 

And  on  the  same  day,  leave  was  given  to  Mr.  Beres- 
ford, and  all  other  persons  entided  so  to  do,  to  question 
the  election  of  Mr.  Farrell  within  fourteen  days  then 
next  (1)« 

(1)  Petitions  were  in  consequence  presented  by  electors,  upon  the  trial  of 
which  in  the  following  session,  the  election  was  declared  void :  see  AihUnt  com, 
1  Bar.lc  Am.  116. 
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to  bribeiy. — Abraham  Agland*$  cafe, 
l^J^r»,513,517. 
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3.  Argument,  that  a  contract  re- 
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leged acts  of  bribery,  such  persons 
being  first  proved  to  be  voters,  though 
it  was  not  shown  to  have  taken  place 
in  the  presence  of  the  sitting  member, 
or  of  any  person  proved  to  be  his 
agent. — Sudburj/,  245. 

2.  A  declaration  by  a  person  not 
proved  to  be  an  agent  of  the  sitting 
members,  respecting  an  alleged  cor* 
nipt  transaction,  allowed  to  be  given 
in  evidence. — Ipswich,  257. 

3.  The  4  &  5  Vict.  c.  57,  does  not 
enable  the  Committee  to  receive  evi- 
dence of  an  offer  to  bribe,  without 
previous  proofof agency. — Id.  258. 
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nected  with  the  sitting  members,  ex- 
cept by  having  occasionally  attended 
the  meetings  of  their  election  com- 
mittee, allowed  to  be  asked,  what  he 
stated  respecting  a  voter  to  a  person^ 
who  did  not  appear  to  be  more  nearly 
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connected  wiili  the  silting  members, 
liian  being  a  raember  of  their  com- 
mittee, and  a  party  acting  at  the  place 
where  the  committee  was  held,  in  the 
management  of  their  election. — Scuth- 
amptoHy  38 1 . 

BUILDING, 

WUhiii  «.  27  of  the  Reform  Act. 

A  limekiln  held  to  be  a  <*  building'' 
within  the  27th  section  of  the  Reform 
Act.  —  2%oma$  Genge's  case,  Lyme 
Regis,  486. 

CERTIFICATE  OF  REGISTRY. 

The  returning  officer  at  an  election 
for  a  city,  town,  or  borough  in  Ireland, 
has  no  authority  to  reject  the  vote  of  a 
voter  producing  a  certificate  of  regis- 
try expressing  that  he  was  registered 
in  right  of  his  "  house  and  premi- 
ses," or  "house  and  concerns,"  or 
"house  and  yard,"  situate,  &c. — 
Waterford,630\  Athlme,66Q. 

CHAIRMAN. 
See  Witnesses,  (1),  5. 

COMMITTEE. 

I.  Proceedings  of. 

(1).  Preliminary  Resolutions. 

1.  As  to  opening  statements  in 
cases  of  bribery. — Ipswich,256;  South- 
ampton, 378 ;   Lyme  Regis,  455. 

2.  As  to  opening  statements  in 
cases  of  treating. — Id. 

3.  As  to  costs. — Great  Marlow,5; 
Lyme  Regis,  455. 

4.  As  to  the  mode  of  proceeding  in 
a  scrutiny. —  Wigan,  159;  Lyme  Re- 
gis, 456. 

(2).  Opening  the  case. 
1.  Where  it  is  sought  to  set  aside 
an  election  on  the  ground  that  it  was 
not  free,  being  controlled  by  briber}', 
it  is  necessary  for  the  petitioner,  in 
his  opening,  to  specify  tne  particular 
cases  of  bribery  he  intends  to  prove 
in  support  of  his  case,  tliough  he  does 
not  seek  to  charge  the  sitting  mem- 
ber or  any  other  individual  in  parti- 
cular with  bribei-y.— Grreot  Marlow,7. 


'2.  Particulars  required  to  be  s^tated 
in  opening  a  case  of  general  bribery. 
—Sudhuty,  241. 

3.  The  Committee  will  not  require 
the  petitioner,  in  opening  a  charge  of 
bribery,  to  state  when  and  where  the 
several  acts  of  bribery  took  place. — 
Southampton,  379;  S.  P.  Newc^tiie- 
under-Lyme,  442. 

4.  The  Committee  would  not  allow 
the  petitioners  to  prove  a  case  of 
bribery  not  specified  in  their  opening, 
although  the  circumstances  attending 
it  had  come  to  the  knowledge  of  the 
petitioners  since  such  opening,  bat 
not  from  the  evidence  given  before 
the  Committee. — Southampton,  400. 

5.  Where  the  petitioner  in  his  open- 
ing charged  the  sitting  member  with 
making  before  the  election  a  declara- 
tion, indicating  an  intention  to  resort 
to  corrupt  practices,  but  not  amount- 
ing to  a  specific  act  of  bribery,  or  at- 
tempt to  bribe,  the  Committee  did  not 
direct  the  petitioner  to  disclose  the 
names  of  the  persons  to  whom  the 
declaration  was  made. — Penryn  and 
Fahnouth,  432. 

(3).  Division  of  the  Case. 
By  consent  of  the  parties. —  Wake- 
field,  276. 

(4).  Adjournment, 

1.  Adjournment  of  a  particular 
case  in  a  scrutiny,  for  the  purpose  of 
affording  time  to  procure  the  attend- 
ance of  a  material  witness,  refused, 
after  the  case  had  been  partly  heard. — 
Wigan,  158. 

2.  Adjournment,  in  order  to  afford 
time  for  procuring  the  attendance  of 
the  person  having  the  custody  of  the 
poll  books. — Reading,  414. 

(5).  Reports  to  the  House. 
1.  Under  4  &-  5  Vict.  c.  58,  s.  78  ; 
passim. 

3.  Under  4  &  5  Vict.  c.  58,  s.  79  ; 
and  4  &  5  Vict  c.  57. 

Sitting  members  guilty  of  bribery 
by  their  agents. — Sudlmry,  251  ; 
Ipswich,  260. 

But  without  the  knowledge  or  con- 
sent of  the  sitting  members.— 
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Soulhatnptoiif  401  ;  Ncuxasile- 
under-Lyme,  452 ;  Second  Jp$- 
wich,  609. 

^stematic  bribery. — Sudbuty,  251. 

Inat  tfie  borough  should  be  dis- 
franchised.—£/.  252. 

Systematic  treating  by  means  of  lo- 
cal associations. —  Southampton, 
401. 

Corrupt  practices :  Head  money. — 
NewcagtlC'under-I^me,  453. 
Loans  of  money  to  voters. — Lyme 
Regi$,  532. 

Votes  struck  off  the  poll.— W'fjr 
mouth,  1 10  ;  Lewt,  118;  Wigan, 
232. 

Names  of  voters  bribed. — Newcasr 
tU-under-Lymej  452 ;  Second  Jpx- 
wich,  609. 

State  of  the  law  relative  to  the 
questions  of  "  opening  the  re- 
gistry," and  the  "clear  yearly 
value"  of  a  property  qualification 
in  Ireland. — Longfordy  236. 

JVJisconduct  of  a  witness  in  sup- 
pressing documentary  evidence. 
Southampton,  402. 

ir.  Jnrhdiction. 

1.  Where  the  vote  was  objected  to 
before  the  Committee  on  the  ground 
that  the  name  was  improperly  inserted 
in  the  register  by  the  revising  barris- 
ter; and  it  was  proved  that  a  notice 
of  objection  was  duly  signed,  that  the 
objector  appeared  before  the  revising 
barrister  in  support  of  his  objection, 
and  that  the  barrister  came  to  a  deci- 
sion on  it ;  the  Committee  resolved  to 
proceed  with  the  objection  to  the  vote, 
though  it  was  objected  that  it  did  not 
appear  that  the  notice  of  oDjection 
was  served  on  the  overseers,  and,  con- 
sequently, that  the  barrister  was  com- 
petent to  come  to  a  decision. — Joseph 
Harper' t  case.  Great  Mar  loir,  25. 

2.  Where  the  vote  was  objected  to 
before  tlie  Committee  on  the  ground 
that  the  voter's  name  was  improperly 
inserted  in  the  register  by  the  revising 
barrister;  and  it  was  proved  that  a 
notice  of  objection  was  duly  signed, 
that  the  objector  appeared  before  the 
barrister  in  support  of  his  objection, 
and  that  the  barrister  came  to  a  deci- 
sion on  it ;  the  Committer  resolved  to 


proceed  with  the  objection  to  the  vote, 
though  it  was  objected  that  it  did  not 
appear  that  the  voter's  name  was  in- 
serted in  any  list  of  objections  made 
out  by  the  overseers,  and,  conse- 
quently, that  the  barrister  was  com- 
petent to  come  to  a  decision.  — 
Michael  Redmond't  case,  Great  Mar- 
low,  26. 

3.  What  is  a  decision  of  a  revising 
barrister  within  the  meaning  of  the 
60th  section  of  the  Reform  Act. — Ed- 
ward NewelCt  case,  Great  Marlow,15. 

4.  The  Committee  will  not  enter- 
tain an  objection  to  a  voter  that  might 
have  been  taken,  and  was  not  taken, 
before  the  revising  barrister.  (8.  P. 
L}/me  Regis,  499.)  There  is  no  dif- 
ference in  this  respect  between  cases 
coming  before  the  revising  barrister 
on  an  objection,  and  those  coming 
before  him  on  a  claim.  And  though 
the  case  came  before  the  revising  bar- 
rister on  a  claim,  an  objection  on  the 
ground  of  defective  ratmg  cannot  be 
brought  before  a  Committee,  unless  it 
was  specifically  taken  before  the  re- 
vising barrister.— Erfwunrf  Why -all's 
case,  Wigan,  179. 

5.  The  voter's  name  having  been 
inserted  in  the  overseer's  list  for  a 
"  House,  Market  Place,"  and  having 
removed  into  premises  consisting  of 
a  house  and  shop  attached,  he  sent  in  a 
claim  to  be  registered  for  a  *'  House 
and  Shop,  Market  Place;"  the  re- 
vising barrister  struck  out  the  word 
^*  House"  and  inserted  instead  of  it, 
"  House  and  Shop  :"  it  was  held, 
that  it  was  sulficient  to  prove  an  ob- 
jection taken  before  the  revising  bar- 
rister to  the  claim,  without  proving 
an  objection  to  the  name  as  already 
on  the  list. — Edward  Ackroyd's  case^ 

Wigan,  185. 

6.  Where  the  voter  quitted  the  pre- 
mises for  which  he  was  registered  be- 
tween the  registration  and  the  election, 
the  Committee  struck  his  vote  from 
the  poll,  though  it  was  proved  that  he 
was  not  entitled  to  be  registered  for 
such  premises,  and  no  objection  to 
lib  qualification  had  been  taken  be- 
fore the  revising  barrister.  —  John 
Clough's  case,  Blackburn^  323. 

7.  Where  a  claim  was  disallowed 
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hy  the  re?ising  barriater  on  a  preli- 
minary  oh|ectioDy  and  the  claimant 
tendered  hia  vote  at  the  election,  the 
Committee  are  not  precluded  from 
going  into  the  consideration  of  other 
grounds  of  objection  besides  that 
which  was  taken  before  the  revising 
barrister. — John  Chidiom's  cuse^  Lick- 
field,  344. 

8.  In  the  case  of  &  tendered  vote, 
the  Committee  entered  into  the  consi- 
deration of  other  objections  besides 
that  taken  before  the  revising  barrister. 
— Jamei  Allen* t  caMe,  Lichjieldt  365  ; 
S.  P.y  George  SmUh'$  case,  Lichfield, 
367. 

9.  Where  a  person,  whose  name 
was  not  upon  the  register,  tendered 
his  vote  at  the  election,  the  Committee 
proceeded  with  the  consideration  of 
the  case  upon  proof  of  the  revising 
barrister's  decision  on  an  application 
to  correct  a  mistake  in  the  description 
of  the  party *s  qualification  iu  the  over- 
seer's list,  and  without  proof  of  a  de- 
cision on  a  claim  or  obiection. — 
Oeorge  Seller* $  ease,  Lyme  Regit,  511. 

DISQUALIFICATION. 
0/a  Candidaie. 

(1).  By  appointment  to  the  office  of 
returning  officer — Wakefield,  277. 

(2).  By  bribery  at  a  former  elec- 
tion. Where  an  election  was  avoided  on 
petition,  and  the  Committee  reported 
that  the  sitting  member  was  by  his 
agents  guilty  of  bribery  at  the  election, 
but  that  no  evidence  was  given  to 
show  that  the  bribery  was  committed 
with  the  knowledge  and  consent  of 
the  sitting  member,  he  was  held  ineli- 
gible at  the  election  which  took  place 
in  conseauence  of  such  avoidance. — 
Second  Newcattle-under-l^me,  579. 

g).  Notice  of,  to  electors.—  Wake- 
807;   Second  Newcastle-under- 
Lyme,  572. 

(4).  Notice  of  a  candidate's  ineligi- 
bility having  been  given,  previously 
to  the  poll,  to  the  electors  who  voted 
for  him,  their  votes  were  thrown  away, 
and  the  other  candidate  seated — 
Wakefield,  919;  Second  Newcastle- 
under-lyme,  572. 

DUE  DILIGENCE. 
See  Freeman,  1,  5. 


EVIDENCE. 

See  Brtbery, 
Identity, 
occopation. 
Scrutiny. 

Tn EATING. 

(1).  Of  Proceedings  in  RegisireUion. 

1 .  Where  it  was  stated  by  a  witness 
(one  of  the  overseers),  that  a  list  of 
objections  (which  was  not  produced 
or  accounted  for)  was  made  out  by  the 
overseers,  and  several  copies  printed, 
one  of  which  was  signed  by  them  and 
fixed  on  the  church  door  of  the  parish, 
and  afterwards  produced  by  them  be- 
fore the  revising  barrister,  and  1^ 
with  him,  but  not  shown  to  be  lost; 
the  Committee  allowed  another  of  the 
printed  copies  to  be  used  as  evidence 
of  the  list  fixed  on  the  church  door, 
though  it  appeared  that  the  names  of 
the  overseers  were  not  put  to  it  till 
about  a  month  before  the  appointment 
of  the  Committee,  and  though  it  was 
not  proved  that  the  printed  copy  given 
in  evidence  was  examined  or  com- 

Sared  with  the  list  fixed  on  the  church 
oor. —  Edward  NeweWs  case,  Great 
Mar  low,  60. 

2.  The  insertion  of  a  name  in  the 
list  of  voters  made  out  by  the  over- 
seers, cannot  be  proved  by  evidetice 
of  the  declarations  of  the  overseers 
when  they  delivered  the  list  to  the  re- 
vising barrister. — Edmund  WhysaWs 
case,  Wigan,  174, 

3.  The  insertion  of  a  name  in  the 
list  of  claimants  cannot  be  proved  by 
the  evidence  of  the  officer  who  made 
out  thejist,  the  original  list  not  being 
accounted  for. — Id,  175. 

4.  The  insertion  of  a  voter's  name 
in  the  list  by  the  revising  barrister,  is 
not  conclusive  evidence  that  it  was 
inserted  in  consequence  of  a  claim.— 
Id.  176. 

5.  A  notice  of  claim  produced  hj 
the  assistant  overseer  received  in  evi- 
dence, without  proof  of  the  signattTre 
of  the  claimant,  and  though  it  did  not 
state  his  place  of  abode. — Id.  \Tf. 

6.  A  printed  copy  of  the  list  of 
claims  not  admissible  to  show  that 
the  revising  barrister  adjudicated  on  a 
particular  claim,  the  list  prodttced  be- 
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fore  the  barrister  not  being  accounted 
for.— irf.  178. 

7.  The  revising  barrister's  adjudica- 
tion upon  the  claim  proved  by  the 
evidence  of  the  person  who  objected 
to  the  claim  before  the  revising  barris- 
ter.—Irf.  179. 

8.  The  revising  barrister  examined 
to  prove  whether  the  alteration  in  the 
list  was  made  on  an  objection  or  a 
claim. — Edward  Ackroyd's  case,  IF*- 
gan,  185. 

(3).  Duplicate  notice* 
A  printed  notice  of  the  disqualifi- 
cation of  the  sitting  member  having 
been  served  on  the  voter,  another  of 
the  printed  copies  of  the  notice  was 
received  in  evidence,  without  notice 
to  produce  that  which  was  served  on 
the  ^oier.—  Wakefieldy  307. 

(3).  Hearsay. 

1.  Declaration  of  the  voter  not  ad- 
missible in  evidence  with  a  view  to 
prove  the  tenancy  subsisting  between 
nim  and  his  landlord. — John  Kirby*s 
casCy  Wfgan,  143. 

2.  Evidence  of  what  was  said  by 
the  voter  upon  his  cross-examination 
before  the  revising  barrister,  not  re- 
ceived.—  William  Harrison  9  case^  Wi- 
gan,  226. 

3.  Hearsay  evidence  that  certain 
persons  were  the  committee  of  the 
sitting  member,  not  admissible. — Sud- 
bury, 249. 

4.  Evidence  of  the  notoriety  of  the 
sitting  member's  appointment  as  re- 
turning officer,  not  admitted  for  the 
purpose  of  proving  that  he  had  notice 
of  the  appointment. —  Wakefield,  276. 

5.  Upon  the  question  of  the  age  of 
a  party  claiming  as  a  freeman,  entitled 
by  servitude  with  a  member  of  one 
of  the  companies  of  the  city  of  Lich- 
field, the  Committee  received  evidence 
of  a  discussion  as  to  his  age,  that  took 
place  at  the  time  of  his  admission  into 
the  company,  who  admit  at  the  age  of 
twenty-one  complete. — George  Smithes 
case,  Lichfield,  368. 

FREEMAN. 
1.  A  freeman,  having  on  the  Slst 
July  a  clear  inchoate  right  to  his  free- 


dom, and  who  before  the  Slst  July 
made  due  application  to  be  admitted 
and  enrolled,  but  who  was  not  ad- 
mitted and  enrolled  till  after  the  31st 
July,  is  entitled  to  be  registered. — 
John  ChidlotDS  case,  Lichfield,  344. 

2.  Where  a  person's  name  appear- 
ed on  the  freemen's  roll,  it  was  pre- 
sumed that  he  was  legally  admitted. 
—  James  Thdcker's  case,  Lichfield, 
3S9. 

3.  Where  a  person's  claim  to  ad- 
mission as  a  freeman  was  examined 
by  the  mayor,  and  disallowed,  and  he 
did  not  proceed  by  mandamus,  hav- 
ing had  time  to  do  so :  it  was  held 
that  he  was  not  entitled  to  vote. — 
Charles  Uodgkin*scase,  Lichfield,  360; 
S.  P.  JoAn  Greens  case,  Lichfield, 363. 

4.  Necessity  of  a  service  as  appren- 
tice in  the  craft  of  the  company  in 
which  the  freeman  claimed  his  free- 
dom.— Id, 

5.  Where  a  freeman,  before  the 
Slst  July,  1840,  made  due  applica- 
tion to  be  admitted  and  enroUea,  but 
was  not  admitted  and  enrolled  till 
after  the  election  in  June,  1841,  and 
his  claim  to  be  registered  having  been 
rejected  at  the  revision  in  1840,  ten- 
dered his  vote  at  the  election;  the 
Committee,  upon  proof  of  his  title, 
added  his  vote  to  the  poll. — James 
Allen's  case,  Lichfield,  364. 

6.  Non-residence,  subsequently  to 
registration,  of  a  "freeman  paying 
scot  and  lot,"  not  a  disqualification. 
—Id, 

7.  Where  a  person  entitled  as  a 
freeman  paying  scot  and  lot  was  not 
registered  till  more  than  two  years 
after  his  title  to  his  freedom  accrued, 
he  was  not  disqualified  by  reason  of 
the  last  proviso  in  the  33a  section  of 
the  Reform  Act. — Id, 

8.  Defective  service  in  the  appren- 
ticeship, by  one  claiming  as  a  freeman 
in  respect  of  servitude ;  having  left  his 
master,  and  refused  to  work  for  him, 
a  few  weeks  before  the  expiration  of 
the  seven  years. — George  Smithes  case, 
Lichfield,  367. 

9.  Defective  service  in  the  appren- 
ticeship, by  one  claiming  as  a  freeman 
in  respect  of  servitude,  having  left  his 
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master  and  worked  for  another  per- 
son.— Joseph  SmUk*$  ente,  Lkh^ld, 
370. 

«  HOUSE/' 

Within  f.  27  of  the  Rrform  Act. 

1.  Where  the  voter's  bouse  for 
which  he  was  registered  adjoined  bis 
father's  house,  and  had  but  two  en- 
trances, one  from  a  passage  common 
to  both  houses,  with  a  door  at  the  end 
next  the  street,  and  another  from  a 
counting-house  occupied  by  the  voter 
and  his  father  jointlyi  and  an  internal 
communication  existed  between  the 
houses  up  stairs,  the  voter  and  his 
(ather  being  jointly  rated  for  the  voter's 
house  as  "  part  of  a  house ;"  the  Com- 
mittee held  that  the  voter  was  impro- 
perly registered.  —  Thomas  Corby's 
eascy  Great  Marlow,  100. 

2.  A  voter,  who  being  registered 
for  a  "  House/'  and  occupying  pre- 
mises consisting  of  a  house  and  ano- 
ther separate  building,  leaves  the 
bouse,  but  retains  the  otlier  building, 
is  not  entitled  to  vote. —  Thomas  Bar- 
tons case,  Wigan,  160. 

3.  If  there  be  an  internal  commu- 
nication between  two  parts  of  a  house, 
though  there  is  a  separate  outer  door 
to  each  part,  the  whole  may  be  the 
voter's  house  to  qualify  him  to  vote. 
— JoAn  Coyle's  case,  Wigan,  227. 

«*  HOUSE  AND  PREMISES." 
«  HOUSE  AND  CONCERNS." 

See  Certificate  of  Registry. 

IDENTITY. 

1.  There  being  two  persons  to 
whom  every  part  of  the  entry  on  the 
register,  that  is  required  to  be  inserted, 
was  equally  applicable ;  the  vote  was 
struck  off,  on  the  evidence  of  the  land- 
lord of  the  registered  premises,  from 
which  the  voter  had  removed,  that  he 
knew  his  tenant  to  be  the  voter, — 
Thomas  Worthington*s  case,  Wigan, 
132. 

2.  The  voter  was  proved  to  have 
quitted,  before  the  election,  a  house 
answering  the  description  in  the  re- 
gister, and  occupied  by  hira  at  the 
period  of  registration ;  but  it  appeared 


that,  at  the  time  of  tlie  election,  ne 
occupied  another  house  equally  an- 
swenng  the  description ;  the  vote  was 
struck  off,  without  proof  that  he  could 
not  have  been  registered  for  the  latter. 
— £//if  Right's  case,  Wigan,  160. 

INHABITANCY. 
See  Rbsidence,  1. 

INTERLINEATION. 
See  Petition,  3. 

JURAT. 

See  Poll,  5. 

LAST  DETERMINATION. 

Great  Marlow,  85. 
Lichfield,  343. 

MERITS  OF  ELECTION. 
See  Retuun,  2. 

NOTICE  OF  CLAIM. 

See  EviDExcE,  (1),  5. 

NOTICE  OF  OBJECTION. 
See  Committee,  If.  1. 

A  notice  of  objection  addressed 
"To  the  overseers  of  the  parish  of 
,"  omitting  the  name  or  the  pa- 
rish, is  a  good  notice  of  objection. — 
Edward  NewelPs  cote.  Great  Marlow, 
63. 

OBJECTED  VOTES, 

Lists  of, 

•Sae  Scrutiny. 

(J).  Form  of  Lists, 

1.  In  the  petitioners'  list  of  objec- 
tions, the  names  of  the  voters  objected 
to  were  bracketed  together,  and  against 
the  bracket  was  written,  not  the  heads 
of  objections  themselves,  but  merely 
a  reference  to  certain  heads  of  objec- 
tion prefixed  as  a  heading  to  tlie  class : 
this  was  held  a  sufficient  compliance 
with  the  4  &  6  Vict.  c.  58,  s.  53,  re- 
quiring the  several  heads  of  objection 
to  be  distinguished  against  the  names 
of  the  voters  excepted  to. —  Wtymoutk, 
108. 


Objected  Votes, 

'2.  In  the  list  of  voters  objected  to, 
there  was  written  against  the  name  of 
the  voter,  not  the  heads  of  the  objec- 
tion themselves,  but  only  a  reference 
to  the  objections  stated  against  the 
name  of  B.  another  voter ;  this  was 
held  a  sufficient  specification  of  the 
objections  to  the  vote,  within  the  4  & 
5  Vict.  c.  28,  ss.  53,  ll.-^Edmund 
Grrgonf$  cme,  Jjfinc  Regis,  462. 
(2).  Statement  of  the  Heads  of 
Objections. 

1.  A  head  of  objection,  slating, 
''that  the  qualification  mentioned  in 
the  register,,  in  respect  of  which  the 
voter  is  registered,  is  not  legally  de- 
scribed, and  is  insuflicient  according 
to  law,''  is  sufficiently  specific  to  sa- 
tisfy the  provisions  of  the  stat.  4  &  5 
Vict.  c.  58,  ss.  53  and  77. — Thomas 
Woods's  cttse,  WIgan,  20*2. 

2.  Under  a  head  of  objection,  stat- 
ing that  the  voter's  qualification  men- 
tioned in  the  register  is  not  legally 
described,  and  is  insufficient  accord- 
ing to  law,  the  only  specific  ground 
that  the  Committee  can  entertain,  is 
that  of  the  illegality  of  the  description 
in  the  register,  and  no  question  can 
be  entertained  as  to  the  legality  of  the 
qualification  itself. — hi.  211. 

^3.  Where  the  objection  to  the  voter, 
stated  in  the  list  of  objections,  was 
that  the  voter  did  not  for  twelve  calen- 
dar months  next  previous  to  the  31st 
July,  occupy,  as  owner  or  tenant,  any 
house,  warehouse,  counting-house, 
shop,  or  other  building,  being  either 
separately  or  jointly  with  any  land 
occupied  tliercwith,  of  the  clear  yearly 
value  of  not  less  than  10/. :  this  was 
held    a    specific    objection,    on    the 

5 round   of  insufficiency  of  value. — 
ames  Hague* s  case,  Wigan,  218. 

4.  Under  the  same  head  of  objection 
as  tliat  in  Hague's  case,  the  objecting 
party  was  allowed  to  go  into  evidence 
10  show  that  part  of  the  premises  was 
severed  into  a  distinct  dwelline-house, 
so  that  the  part  retained  by  the  voter 
was  of  insufficient  value,  although  it 
did  not  appear  that  this  question  had 
been  specifically  raised  before  the  re- 
vising barrister. — John  Coyles  case, 
Wigan,  226. 

5.  Under  the  same  head  of  objec- 
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tion  as  that  in  Hague's  case,  the  ques- 
tion of  insufficiency  of  the  value  of 
the  first  house,  in  a  case  of  successive 
occupation,  was  not  allowed  to  be 
raised.  —  TlMtnas  Calteralls  case, 
Wigan,  229. 

(3).  Rehearing. 
Where  an  objection  to  a  vote  was 
partly  gone  into  and  then  abandoned, 
but  through  mistake,  and  the  Com- 
mittee had  come  to  no  formal  resolu- 
tion respecting  the  vote,  the  Commit- 
tee allowed  the  objection  to  be  re- 
opened and  proceeded  with. — Jaines 
Uiies's  case,  Great  Marlow,  52. 

OBJECTIONS. 

Be/ore  Revising  Barrister, 
See  Committee,  IF. 

1.  The  voter  was  registered  for  a 
'^  house  and  workshop :"  the  only  ob« 
jection  taken  at  the  revision  was,  that 
these  were  two  separate  buildings, 
which  could  not  be  joined  to  form  a 
qualification,  and  neither  of  which 
was  of  sufficient  value  separately :  the 
objection  specified  in  the  list  of  ob- 
jections before  the  Committee,  was, 
that  the  qualification  mentioned  in 
the  register  was  not  legally  described : 
held,  that  this  objection  was  not  taken 
before  the  revising  barrister. — Thomas 
Woods's  case,  Wigan,  208. 

2.  The  voter  being  registered  for  a 
*'  house  and  workshop,"  an  objection 
on  the  ground  of  illegal  description 
of  the  qualification  in  the  register, 
might  have  been  entertained  by  the 
Committee,  if  it  had  been  taken  before 
the  revising  barrister. — Id.  21 1. 

3.  Objection  supported  at  the  revi- 
sion by  one  not  proved  to  have  an 
authority  to  appear  for  the  objector, 
entertained  by  the  Committee. — James 
Hague's  case,  Wigan,  225. 

OCCUPATION. 

Of  Houses,  4'C*  in  boroughs, 

(1).  Constructive  Occupation, 

1.  The  voter  was  registered  for  pre* 
raises  consisting  of  a  bouse  and  shopi 
yard,  stable  and  garden,  his  daughter 
managing  the  business  of  the  shop, 
and  living  in  the  house,  but  the  voter 
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himself  residing  elsewhere;  after  the 
registration,  the  daughter  married,  and 
she  and  her  husband  lived  in  the 
house,  without  paying  rent  to  the 
voter,  and  the  business  was  trans- 
ferred to  the  husband,  who  was  rated 
for  the  premises ;  some  of  the  voter's 
furniture  remained  in  the  house,  he 
slept  there  occasionally,  and  he  con- 
tinued to  make  use  of  the  yard  and 
stable :  it  was  held  that  he  continued 
to  occupy  the  registered  premises,  so 
as  to  be  entitled  to  vote. — James  Lee^t 
ease,  Great  Mar  low,  12. 

2.  The  voter  occupied  a  house, 
garden,  stable,  and  coach-house,  but 
was  registered  for  "  house"  only.  After 
the  registration  and  before  the  elec- 
tion, he  let  to  W.  the  house,  with  the 
exception  of  a  bed  room,  and  certain 
elosets  containing  articles  belonging 
to  him  and  his  family,  as  furnished 
lodgings  for  three  months,  which  ex- 
pired after  the  election.  The  voter 
retained  the  garden,  stable,  and  coach- 
house, and  at  times  made  use  of  the 
bed  room,  though  not  to  sleep  in  it. 
A  servant  of  the  voter's  continued  in 
the  house  during  the  three  months, 
and  her  services  were  let  with  it. 
W.  did  not  give  up  possession  to  the 
voter  till  after  the  election.  The  Com- 
mittee determined  that  the  vote  was 
bad. —  Samuel  Barnes* s  case.  Great 
MarlotPf  1 7. 

S.  Whether  the  occupation  of  the 
registered  premises  by  an  unmarried 
daughter  of  the  voter,  who  had  been 
living  with  him,  and  who  succeeded 
him  in  the  occupation  of  them,  was 
her  own  bond  fide  occupation,  or  a 
continued  occupation  by  the  voter? — 
William  Cor  less* s  case,  Wigan,  129. 

4.  The  voter  removed  from  the 
house  for  which  he  was  registered, 
leaving  however  some  furniture  and 
other  goods  in  it,  sleeping  their  occa- 
sionally, and  continuing  to  be  rated 
and  pay  rent  for  it;  his  son  and 
daughter,  who  had  previously  lived 
with  him  there,  continued  to  reside  in 
the  house:  held,  that  the  voter  did 
not  continue  to  occupy  the  premises 
so  as  to  be  entitled  to  vote. — Peter 
Latham*s  coie,  Wigan,  15S. 
5,  Where  the  voter  ceased  to  reside 


in  the  house  for  which  he  was  regis- 
tered, between  the  registration  and 
election,  but  continued  his  tenancy  of 
it,  and  to  pay  rates  and  taxes,  and 
allowed  his  father  and  mother,  whom 
he  supported,  to  live  in  it,  and  left  ft>r 
them  several  articles  of  Aimitnre,  and 
kept  a  brass  plate  on  the  door,  with 
his  name  and  profession,  and  fuFniture 
in  a  spare  bed-room,  which  his  bro* 
ther  occupied  on  a  visit  to  his  father 
and  mother,  the  Committee  held  the 
vote  good. —  William  RobinMon's  case, 
Blackburn,  335. 

6.  Between  the  registration  and  tha 
election,  the  voter,  by  a  deed  of  sepa- 
ration between  him  and  his  wife,  co- 
venanted with  a  trustee  for  her,  that 
she  should  have  <' undisturbed  pos- 
session" of  a  house  for  which  he  was 
registered,  and  that  '<if  he  should 
enter  therein,*'  he  should  '*  be  deemed 
a  trespasser :"  the  vote  was  held  good. 
^^ William  Stringers  case,  Lichfieldf 
372. 

(2).  Colourable  Occupation. 

1.  Mere  colourable  occupation  as 
tenant,  is  not  sufficient  to  satisfy  the 
27th  section  of  the  Reform  Act. — JVfi- 
chael  Redmond's  case,  Great  Mar  torn, 
36. 

2.  Colourable  resumption  of  the 
occupation  immediately  previous  to 
the  election. — John  Kirbys  case,  Wi- 
gan,  140. 

(3).  Interruption  of  Occupation, 

1 .  A  voter,  who  leaves  the  occupa- 
tion of  the  registered  premises  after  the 
registration,  but  resumes  it  again  bond 
fide,  and  occupies  them  at  the  time  of 
the  election,  was  entitled  to  vote. — 
John  Bennett*s  case,  Wiean,  161. 

2.  Where  the  house  mr  which  the 
voter  was  registered  was  burnt  down 
between  the  registration  and  the  elec- 
tion, and  was  not  rebuilt  till  after  the 
election,  and  the  voter  did  not  resume 
the  occupation  of  it  when  rebuilt,  the 
qualification  was  lost. —  Wm,  Hicks*t 
case,  Lyme  Regis,  460. 

3.  Where  the  premises  for  which 
the  voter  was  registered  were  burnt 
down  between  the  registration  and  the 
election,  and  were  not  entirely  rebuilt 
till  after  the  election^  but  the  voter  at 
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the  time  of  the  electioD  had  resumed 
the  occupation  of  such  part  of  them  as 
was  then  rebuilt,  the  qualification  was 
not  lost. — Janiet  Coktu's  case,  Lyme 
Regis,  463. 

(4).  Ceasing  to  occupy. 

1 .  Vote  struck  off,  where  the  voter's 
occupation  was  terminated  by  a  dis- 
possession involuntary  on  his  part — 
Robert  Jump*s  case,  Wigan,  146. 

9.  The  voter  was  held  to  have 
ceased  to  occupy  the  premises,  prin- 
cipally upon  the  circumstance  that  he 
had  ceased  to  be  rated  in  respect  of 
f^em.'^ Edward  Jones's  cate^  wigan, 
148. 

S.  The  voter  having  been  rated  for 
the  registered  premises  in  the  rate  im- 
mediately previous  to  the  election, 
and  having  paid  that  rate,  the  Com- 
mittee refused  to  strike  the  vote  off 
upon  evidence  of  the  termination  of 
the  occupation  given  by  a  single  wit- 
ness, having  only  casual  means  of  be- 
coming acquainted  with  the  fact  — 
George  Thrush's  case^  Wigan^  15 1. 

4.  What  is  sufficient  evidence  that 
the  voter  had  ceased  to  occupy  the 
premises.-^  If^iV/iam  Barlow's  case, 
Wigan,  17  V. 

5.  Where  a  person  ceased  to  reside 
in  a  house  in  May,  1830,  his  wife  and 
family  continuing  to  reside  in  it  till 
Midsummer,  1840,  when  they  left 
with  most  of  the  furniture,  but  lie  did 
not  give  up  possession  till  November 
following,  shortly  after  which  the 
landlords  distrained  on  the  furniture 
left  for  rent  arrear  up  to  November, 
the  Committee  held  he  had  an  occu- 
pation of  the  house  entitling  him  to 
DC  registered  in  1840. — William 
Clark's  case,  Blackburn,  339. 

(5).  Evidence  ^Occupation, 

1,  Where  it  was  proved  that  the 
voter  was  rated  up  to  and  in  Decem- 
ber, 1840,  for  the  registered  j)remises 
in  which  T.  resided,  the  voter  living 
elsewhere;  and  that  in  April,  1841, 
the  voter  directed  the  overseers  to  put 
T.'s  name  in  the  rate  for  them,  adding 
that  **  T.  had  taken  them  entirely  on 
himself;**  and  that  after  the  presenta- 
tion of  the  petition,  the  voter  had  de- 


clared to  one  person  '<  that  his  vote 
was  bad,"  and  to  another,  speaking  of 
the  premises,  "  that  he  had  paid  his 
rates  and  taxes  up  to  5th  April  (1841), 
and  had  left  them  on  25th  March 
(1841);'*  the  Committee  held  there 
was  sufficient  evidence  of  his  occupa- 
tion of  the  premises  and  being  rated, 
to  entitle  him  to  be  registered  for  them 
in  1840,  and  also  of  his  having  de- 
termined such  occupation  before  the 
election  in  July,  1841. — James  Giles's 
case,  Great  Marlow,  50. 

2.  Uating  sufhcient  to  prove  that 
the  voter  occupied  the  premises  at  the 
time  of  registration. — Edward  Hors- 
man*s  case,  Wigan,  146. 

8.  Where  the  evidence  of  removal 
was  not  positive  as  to  its  being  after 
31st  July  preceding  the  election,  and 
the  rating  was  inconsistent  with  its 
being  before  that  day;  and  where  the 
conduct  of  the  voter  at  the  election 
showed  that  he  had  removed  after  that 
day,  the  Committee  held  the  vote  to 
be  bad. — Robert  CannicotVs  case, 
Lyme  Regis,  533. 

(6).  Occupation  of  Land, 

1.  Where  the  voter  hired  a  house, 
garden,  and  meadow,  certain  fruit 
trees  being  in  the  latter,  and  let  the 
grass  of  the  meadow  to  S.,  who  grazed 
it  with  his  cattle  the  whole  year  round 
but  did  not  let  the  fruit  trees,  the 
Committee  held  that  the  voter  retained 
a  sufficient  occupation  of  the  meadow 
to  entitle  him  to  be  registered  for  it  as 
land  occupied  with  the  house. — Jas. 
Cut  til's  case,  Great  Marlow,  78. 

2.  Occupation  of  land  by  renting  a 
dairy. — Charles  Powell's  case,  Lyme 
Regis,  484. 

OPENING. 
See  Committee,  L  (2). 

OUT-VOTERS. 
See  BiuBERY,  5. 

OVERSEEEIS*  LISTS. 

See  Committee,  II.  2. 
Where  the  qualification  was  cor- 
rectly described  in  the  list  of  voters, 
as  originally  made  out  by  the  over- 
seers, but  by  the  printer*s  mistake, 
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its  localily  was  misd escribed  in  the 
printed  list,  fixed  on  the  church  door, 
and  produced  before  the  revising  bar- 
rister, and  the  name  was  in  conse> 
quence  objected  to  and  expunged  at 
the  revision,  and  the  party  tendered 
bis  vote  at  the  election,  tlie  Commit- 
tee added  the  vote  to  the  poll.— Geo. 
SelUrt  cate,  l^me  HegiSf  499. 

PEER. 
See  PiiTiTioNEii,  1. 

PETITION. 

See  Return,  *L 

1.  A  preliminary  objection  being 
taken  to  the  petition,  on  the  ground 
that  the  affidavit  of  sufficiency  of  one 
of  the  sureties  was  sworn  the  day  after 
the  date  of  the  recognizance,  the  Com- 
mittee refused  to  entertain  tlie  objec- 
tion.—  Wi»an,  120. 

Q,  An  erroneous  statement  in  the 
petition,  of  the  day  of  the  month  on 
which  the  election  took  place,  does 
not  vitiate  the  petition. — Readings  439. 

3.  Where  an  interlineation  appears 
in  a  petition,  the  petitioner  must  either 
show  that  it  was  made  before  the  pe- 
tition was  signed,  or  abandon  the  al- 
legation contained  in  the  interlinea- 
tion. -^Lyme  RegiSf  456, 

PETITIONER. 

1.  Quarc,  Whether  a  candidate, 
who  since  the  election  has  been  created 
a  peer,  can  be  a  petitioner.— Be//bs/, 
554. 

2.  Petition  proceeded  with,  though 
one  of  the  two  petitioners  (the  only  o)ie 
who  had  entered  into  the  recognizance) 
had  given  notice  to  the  Speaker  of  his 
intention  of  withdrawing  from  the 
prosecution  of  the  petition.— /IM/onf, 
662. 

PRELIMINARY  RESOLUTIONS. 
See  CouufTTEc,  I.  (1). 

POLL. 
(1).  Proo/of, 

1.  The  poll  must  be  proved  in  the 
first  instance,  though  the  petition  con- 
tain only  charges  of  bribery  and  treat- 


ing, and  no  scrutiny  be  prayed. — 
Readiti^,  414- 

2.  llie  poll-books  being  produced 
from  the  office  of  the  town  clerk,  to 
whom  the  returning  officer  had  de- 
livered them  immediately  after  the 
election,  and  havini;  been  identified 
by  the  returning  officer,  and  one  of 
them  by  the  poll -clerk,  were  held  to 
be  sufficiently  proved. — Readings  416. 

3.  Where  the  affidavit  verifying  the 
poll-books  of  an  Irish  elecUoh  was 
made,  not  by  the  returning  officer 
himself,  but  by  the  sub-shenff,  other 
proof  of  their  authenticity  was  re- 
quired.— Cork  County^  549. 

4.  The  production,  by  the  clerk  of 
the  peace,  of  the  poll-hooks  of  an 
election  for  a  county  of  a  city  in  Ire- 
land, without  proof  of  their  having 
been  verified  on  oath  by  the  returning 
officer,  as  required  by  stat  4  Geo.  4, 
c.  55,  s.  76,  is  not  sufficient  evidence 
of  the  authenticity  of  such  poll-books. 
-^Wataford.eiG, 

5.  An*  affidavit,  purporting  to  have 
been  sworn  by  both  the  sheriffs,  who 
are  returning  officers  of  W.,  was  ad- 
mitted in  evidence  to  prove  their  veri- 
fication on  oath  of  the  poll-  books  under 
stat.  4  Geo.  4,  c.  55,  s.  76,  though  the 
names  of  the  deponents  were  not  set 
out  in  the  jurat. — Id.  625. 

(2).  Entry  OH, 
Tlie  voter  having  been  registered  in 
respect  of  two  different  qualifications, 
and  the  entry  on  the  poll-book  having 
been  made  in  such  a  manner  as  to 
render  it  ambiguous  in  respect  of 
which  he  voted,  the  Committee  re- 
fused to  strike  off  the  vote  on  proof  of 
the  invalidity  of  one  of  the  qualifica- 
tions ;  but  held  that  it  lay  on  the  party 
defending  the  vote,  to  make  out  the 
other  qualification ;  and  the  objection 
to  the  latter  qualification  not  belong- 
ing to  the  class  then  before  the  Com- 
mittee, the  case  was  postponed  till  it 
was  brought  forward  under  a  new  class 
of  objections. — John  FarVt  ca$e^ 
Wigan,  J  63. 

POLL-BOOKS. 
Loss  of. — Cardigan,  964. 
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POLLING-BOOTHS. 
In  Ireland, 

Under  the  51st  section  of  the  Irish 
Reform  Act,  if  the  number  of  regis- 
tered voters,  whose  names  begin  with 
the  same  letter,  exceed  six  hundred, 
more  than  one  polling  place  ought  to 
be  provided  for  that  letter.  The 
number  of  polling  places  provided 
having  been  insufficient  in  that  re- 
spect, and  the  polling  having  been 
further  impeded  ny  the  vexatious  and 
unnecessary  examination  of  the  voters' 
certificates,  and  administration  of  the 
bribery  and  qualification  oaths,  the 
election  was  set  aside.— JBej^M/,  555. 

QUALIFICATION  OF 
M£MB£R. 

1.  Argument  that  the  vagueness 
and  uncertainty  of  the  declaration 
made  by  Captain  Plumridge  of  his 
qualification,  amounted  to  a  wilful 
neglect  and  refusal  on  his  part  to 
make  the  declaration  required  by  the 
statute.  —  Penryn  and  Falmouth, 
4«7. 

2.  Argument,  that  since  the  passing 
of  the  1  &  2  Vict.  c.  48,  and  subse- 
quent repeal  of  the  Standing  Order  of 
23d  Nov«  1717,  it  lies  upon  the  sitting 
member  to  prove  his  qualification  in 
the  first  instance. — IfewcatiU-under- 
Lymet  438. 

QUALIFICATION  OF 
ELECTORS. 
In  borougki. 
See  House. 

Occupation. 
Rate. 
Residskce. 
1.  A  voter  for  a  boroueh  registered 
tor  "House  and  Land,'    who  parts 
with  the  house,  retaining  only  the 
land,  is  not  entitled  to  vote,  temble. — 
John  Fttrrimond't  ca$e,  Wigan,  133. 

^,  Where  the  voter  was  registered 
for  ^  House  and  Shop,"  and  he  occu- 
pied a  house  and  shop  with  anoUier 
Douse  adjoining,  neither  of  them  of 
the  value  of  10/.  per  annum;  and 
ther*  being  an  internal  communica- 
VOL,  I. — B.  A.  E.  C. 


tion  between  them  by  a  door  which 
prior  to  the  election  was  nailed  up, 
but  whether  before  or  after  the  regis- 
tration it  did  not  appear,  the  Commit- 
tee allowed  the  vote.  —Thomas  AtlUi/*i 
case,  Blackburn,  326. 

3.  Quare,  whether,  where  the  voter 
was  registered  for  "  House  and  Shop," 
a  bake-office  which  was  occupied  with 
them  and  used  in  the  business  of  the 
shop,  but  between  which  and  the  house 
and  shop  a  public  way  passed,  was 
comprised  in  the  description  on  the 
register.^  Ji. 

4.  Where  the  voter,  one  of  several 
partners,  was  registered  for  his  share 
of  premises,  held  by  the  partners 
jointly  as  part  of  the  partnersnip  pro- 
perty, ana  the  partners  covenanted 
that  they  would  not  assign  their  shares 
without  the  consent  of  me  others,  the 
Committee  held  that  an  assignment 
by  the  voter  of  all  his  share  and  inte* 
rest  in  the  partnership  property  made 
without  the  consent  or  his  co-))artner8, 
and  between  the  registration  and  elec- 
tion, did  not  deprive  him  of  his  right 
to  vote. — Thomas  PUkington*s  cas$^ 
Blackburn,  330. 

5.  The  voter  was  registered  for  a 
'* House  and  Garden;"  the  premises 
occupied  bv  him  consisted,  besides  the 
house  and  garden,  of  several  out- 
buildings, none  of  them  for  domestic 
purposes,  and  some  of  them  used  for 
agricultural  purposes,  and  standing  in 
a  different  courtyard  to  that  in  which 
the  house  was ;  between  the  registra- 
tion and  election,  he  let  the  house  and 
garden  to  another  person  who  occu- 
pied them  at  the  time  of  the  election, 
the  rest  of  the  premises  remaining  in 
the  occupation  of  the  voter ;  it  was 
held  that  he  was  not  entitled  to  vote. 
— James  PowelTs  case,  lofme  Regis, 
47«. 

RATE. 

Where  the  voter  occupied  a  house, 
garden,  and  meadow,  but  was  rated 
for  the  house  only,  but  the  estimated 
value  and  rateable  value  in  the  rate 
were  much  more  than  the  real  value  of 
the  house;  the  Committee  held  the 
meadow  was  comprised  in  the  descrip- 
Z  T 
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tioD  on  the  rate  of  the  property  rated, 
and  that  the  voter  was  entitled  to  be 
registered  in  respect  of  it — Jama 
Curtiit  ctuCy  Great  Marlow,  78. 

RECOGNIZANCE. 
&«  Petitiow,  1. 
Petitioner,  2. 
A  recognizance,  under  the  4  &  5 
Vict.  c.  58,  ss.  4,  5,  8,  if  taken  before 
a  justice  of  the  peace,  should  be  taken 
before  a  justice  having  jurisdiction  in 
the  place  where  it  is  entered  into. — 
Caernarvon^  552. 

REGISTER. 
(1).  Production  of. 

1.  The  register  produced  by  a  per- 
son acting  as  town  clerk,  was  received 
in  evidence,  after  being  proved  by  the 
returning  ofiBcer  to  be  the  register  in 
force  at  the  election. — Lewetf  112. 

2.  A  document  produced  as  the  re- 
gister by  the  returning  officer,  and  as 
such  acted  upon  by  him  at  the  elec- 
tion, received  in  evidence  as  tlie  regis- 
ter.—  Wigan,  127. 

3.  The  list  of  voters  revised  and 
signed  by  the  barrister  not  received 
in  lieu  of  tlie  register. — Id,  138. 

(2).  MUtakein. 
Where  the  voter  A.  B.  was  entitled 
to  be  registered  for  a  house  in  M. 
Street,  but  was  not  registered  for  it, 
and  the  name  "A.  B."  appeared  only 
once  on  the  register  for  a  bouse  in  W. 
H.  Street,  where  the  voter  had  no  qua- 
lification, the  Committee  held  that  his 
quitting  his  house  in  M.  Street,  be- 
tween Uie  registration  and  the  election 
did  not  enable  them  to  strike  his  name 
off  the  poll. —  Rdward  SaUihury't  case, 
Blackburn,  3S7. 

REGISTRY. 
Irish  registry  opened. — County  of 
Longford,  234. 

REPORT. 
See  Committee,  I.  (5). 

RESIDENCE. 
1.  The  voter  formerly  occupied  a 


house  in  which  he  lived  at  Great 
Marlow,  but  for  three  years  before  the 
election  in  July,  1841,  lived  in  London, 
following  his  employment  of  omnibus 
conductor,  his  wife  and  children  con- 
tinuing to  reside  iu  his  house  at  Great 
Marlow,  and  for  which  he  continued 
to  pay  the  rates.  During  the  three 
years  the  voter  slept  at  Great  Marlow 
only  four  nights  at  intervals,  except  at 
tlie  election,  when  he  was  there  for  a 
week.  He  was  not  at  Great  Marlow 
for  six  months  before  the  election,  nor 
for  six  months  before  the  31st  July, 
1840.  The  voter's  family  was  chiefly 
supported  by  weekly  remittances  from 
the  voter.  The  Committee  held  the 
voter  to  be  properly  registered  in  1840 
as  an  inhaoitant  who  paid  scot  and 
lot  of  Great  Marlow,  and  also  that  he 
had  a  right  to  vote  at  the  election.  — 
George  Clarke^s  case,  Great  Marlau, 
83. 

2.  The  voter  had  a  house  and  shop 
at  Wigan  in  which  he  carried  on  a 
branch  of  his  business,  and  which  was 
used  solely  for  that  purpose;  but  he 
lived  principally  at  Bolton,  more  than 
seven  miles  distant,  where  he  had,  be- 
sides another  shop,  a  dwelliug-house 
and  domestic  establishment,  and  oc- 
casionally went  over  to  Wigan,  and 
sometimes  slept  at  his  house  there  for 
a  night  or  two;  he  was  held  to  be 
''  resident''  at  Wigan  within  the  mean- 
ing of  the  27th  section  of  the  Reform 
Act. — Edward  Ackrojfd's  case,  Wigan, 
189. 

RETURN. 

1.  Two  returns  made.— Carc2^aiiy 
264. 

2.  Where  votes  tendered  at  an 
election  in  Ireland  were  rejected  by 
the  returning  officer  on  the  ground 
that  the  statement  of  the  voters'  qua- 
lification in  their  certificates  of  registry 
was  not  conformable  to  the  stat,  S  &3 
Will.  4,  c.  88,  the  Committee  put  the 
votes  upon  the  poll,  and  determined 
that  the  candidate  who  was  then  in 
the  majority  was  entitled  to  the  return, 
but  refused  to  enter  into  the  merits  of 
the  election  by  a  scrutiny  of  the  votes ; 
and  leave  was  given  by  the  Hooae  to 


Scrutiny. 


Treating. 
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the  unseated  member  and  the  electors 
to  question  the  election  within  fourteen 
days. —  Walerfordy  649 ;  Alhlone,  668. 

RETURNING  OFFICER. 
See  Certificate  of  Reoistrt. 
Disqualification. 

1.  Return  by  returning  officer  de 
facto  upheld.—  Wakefield,  «95. 

2.  The  appointment  of  a  minor  to 
be  deputy  returning  o(Bcer  is  illegal. 
—Bei/asty  555. 

REVISING  BARRISTER. 
Examined  before  the  Committee. — 
Wigan,  188 ;  D/me  Regis,  510. 

RIOTS. 
Evidence  to  be  offered  by  the  peti- 
tionersy  to  show  that  the  election  was 
void  on  the  ground  of  its  being  inter- 
rupted by  rioting,  and  violence  to 
voters. — Cork  County  case,  539. 

SCOT  AND  LOT. 
&€  Residence,  1. 
Freeman,  6, 7. 

SCRUTINY. 
See  Objected  Votes. 

1.  Course  of  proceeding  in  striking 
off  votes  in  a  scrutiny. —  Wigan,  230. 

2.  In  a  scrutiny,  one  class  of  ob- 
jections is  to  be  exhausted  before 
another  is  proceeded  with. —Grfaf 
Marlow,  9S;  Wigan,  ^59. 

3.  Witness  not  allowed  to  be  cross- 
examined  as  to  matters  affecting  ano- 
ther vote. — Michael  Redmond's  case, 
Great  Marlow,  49 ;  S.  P.  Wigan,  140. 

4.  Vote  struck  off  on  the  voter's 
admissions  in  his  evidence  on  cross- 
examination  in  a  previous  case. — 
Edward  Wardle's  case,  Wigan,  139. 

5.  A  witness  called  in  support  of 
an  objection  to  a  vote  in  a  scrutiny, 
allowed  to  be  cross-examined  as  to 
facts  relating  to  his  own  vote,  for  the 
purpose  of  discrediting  him. —  William 
MeachenCs  case,  Lyme  Regis,  459. 

6.  Cross-examination  as  to  another 
TOte  than  that  before  the  Committee. 
— George  Ring's  case,  Lyme  Regis, 
469. 


7.  The  voter's  evidence  received  in 
support  of  the  objection  to  his  own 
vote,  but  confined  to  that  particular 
objection. — James  HUVs  case,  Lyme 
Regis,  470. 

8.  Where  upon  a  scrutiny,  the 
banking  account  of  a  private  indi- 
vidual was  produced  by  the  banker's 
clerk,  in  order  to  prove  the  payment 
of  a  cheque  drawn  by  that  individual 
in  favour  of  the  voter,  whose  vote  was 
under  investigation  upon  the  objection 
that  he  was  bribed  by  the  payment  in 
question ;  the  Committee  would  not 
allow  a  general  inspection  of  the  ac- 
count to  the  party  calling  for  its  pro- 
duction, but  confined  it  to  the  entries 
relating  to  the  voter. — James  W kicker's 
case,  Lyme  Regis,  525 ;  S.  P.  Abraham 
Agland*s  case,  Lyme  Regis,  521. 

SUCCESSIVE  OCCUPATION. 

1.  Whether,  in  a  case  of  successive 
occupation,  the  several  premises  may 
be  occupied  contemporaneously  for  a 
part  of  the  time  ?—-/o/m  Pcrr/'s  caie, 
Wigan,  167. 

2.  The  voter  having  during  the 
electoral  year  occupied  a  house  in  A. 
street,  and  then  a  house  in  B.  street,  in 
immediate  succession,  was  put  on  the 
register  for  the  house  in  B.  street,  be- 
tween the  registration  and  election  he 
left  the  house  in  B.  street,  and  re- 
turned into  that  in  A.  street;  he  is 
not  entitled  to  vote. — George  Ring's 
case,  Lyme  Regis,  465. 

TENDERED  VOTES. 
See  Committee,  II.  7,  8. 
Return. 

TRAVELLING  EXPENSES. 
See  Bribery,  5. 

TREATING. 

1.  Evidence  ot^Newcastle-under- 
Lyme,  445 ;  lofme  Regis,  529. 

2.  Whether,  since  the  4  &  5  Vict, 
c.  57,  evidence  of  acts  of  treating  is 
admissible,  before  proof  of  agency? — 
Lewes,  114. 

3.  Evidence  of  the  conversation  of 
persons  engaged  in  alleged  treatiog, 
but  not  shown  to  be  connected  with 
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Wiinesses. 


Witnesses. 


the  sitting  members,  was  not  received 
in  support  of  a  charge  of  treating.— 
JjtweSf  IIT. 

4.  Argument,  that  the  Tote  is  not 
affected  by  the  voter  having  been 
treated.— /owes  Whkker*t  caie,  Lyme 
Regis,  530. 

VALUE.     . 

Criterion  of  the  yearly  value  of  an 
interest  in  land  conferring  a  right  to 
vote  in  an  Irish  county.^ — Longford^ 

VOTES  THROWN  AWAY. 
See  Disqualification,  (4). 

WITNESSES. 
(1).  Compelling  Attendana  of , 
1.  Witness  served  with  the  Speak- 
er's warrant,  going  abroad. — Ipiwich, 
S61. 

3.  Witnesses  in  custody  summoned 
by  the  Speaker's  warrant. — Lichfield, 
373. 

3.  Where  a  witness  parted  with  the 
possession  of  documents,  after  he  was 
served  with  the  Speaker's  warrant  to 
produce  all  books,  &c.  comprising 
such  documents,  and  did  not  produce 
tliem  before  the  Committee,  ne  was 
committed  by  the  Committee  to  the 
custody  of  the  Serjeant-at-Arms. — 
Soutkampon.  395. 

4.  Whether  the  Speaker's  Warrant 
be  valid  beyond  the  Session? — Ibid. 
Note  (L.)  4()9- 

5.  The  Chairman  cannot  issue  a 
summons  except  while  the  Committee 
is  sitting,  sembU, — Reading,  424. 

(2).  When  con^UabU  to  give  evi- 
dence. 

1.  Caution  to  witness  that  he  need 
not  answer  questions  tending  to  crimi- 
nate himself — Sudbury,  250. 

2.  A  witness  having  stated  that  he 
had  lent  a  voter  a  sum  of  money,  was 
compelled  to  answer  the  question  from 
whom  he  got  the  money,  though  he 
objected  to  the  question  on  the  ground 
that  the  answer  might  criminate  him. 
— Stmthamptony  383. 

3.  Witness  not  compelled  to  state 
what  passed  between  him  and  a  voter, 
upon  nis  objecting. — Id.  386. 

4.  Witness  compelled  to  answer  a 


question,  the  answer  to  which  he  said 
<^  might  not  only  criminate  himaelf, 
but  also  others."— I6m/. 

5.  Witness  admonished  that  if  be 
had  any  objection  to  answer  questions 
put  to  him,  he  should  object  to  tbem 
before  he  answered  them. — Id,  387. 

6.  Witness  directed  to  state  what 
passed  between  •him  and  the  election 
committee  at  a  certain  time,  though 
he  objected  that  such  statement  would 
injure  him. —  Ibid, 

T.  The  witness  still  refusing  to  an- 
swer the  question,  and  stating  that  he 
was  of  opinion  the  answer  would  cri- 
minate him,  committed  to  the  custody 
of  the  Serjeant-at-Arms. — Id.  388. 

8.  Application  to  the  Committee  to 
direct  witness  in  custody  of  the  Ser- 
jeant-at-Arms to  be  brought  before 
them  to  complete  his  examination, 
refused. — Ibid. 

9.  Witness  not  compelled  to  an- 
swer a  question,  the  answer  to  which 
he  said  would  criminate  him. — Id. 
390,  391,  392. 

10.  Witness  compelled  to  answer  a 
question,  the  answer  to  which  he  said 
would  criminate  him. — Id.  391,  392. 

1 1.  A  witness  cannot  refuse  to  an- 
swer a  question  on  the  ground  that 
answering  it  would  be  a  breach  of  con- 
fidence, and  dishonourable  on  his  part. 
Id.  393. 

12.  Where  the  witness  refusing  to 
answer  a  question,  though  directed  to 
do  so  by  the  Committee,  was  a  mem- 
ber of  the  House,  the  Committee  di- 
rected the  chairman  to  report  the  fads 
to  the  House.— li.  395. 

13.  Where  a  question  was  put  to  « 
witness,  a  married  woman,  the  answer 
to  which  might  sliow  that  her  husband 
had  received  a  bribe,  the  Committee 
allowed  the  question  to  be  put,  bat 
cautioned  the  witness  that  she  was  not 
bound  to  answer  any  question  calcor 
laled  to  criminate  her  husband.^ — Id, 
398. 

14.  The  witness,  a  married  woman, 
not  compelled  to  repeat  a  conversation 
between  her  husband  and  another  per- 
son, when  it  appeared  probable  thai 
such  conversation  would  show  that 
her  husband  was  a  party  to  a  bribe.  «• 
Id.  399. 
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15.  The  Committee  compelled  the 
production  of  the  canvass  book  kept 
by  the  witness  at  the  sitting  members' 
committee-room,  no  one  having  had 
access  to  it  but  himself,  and  its  con- 
tents not  being  known  till  shortly  be- 
fore the  election. — Id.  401 . 

(S).  Examination  of, 

1.  Cross  examination  of  a  witness 
as  to  another  matter  than  that  imme- 
diately before  the  Committee. — Tho- 
moi  iMOfCicoMey  Wigan^  149. 

9.  A  witness  called  only  to  prove 
the  poll,  not  allowed  to  be  cross-ex- 
amined generally. — fFeymou/A,  106. 

3.  Where  the  petition  prayed  a 
scrutiny  and  the  returning  officer  was 
called  to  prove  the  poll-book,  the 
Committee  would  not  allow  him  to 
be  cross-examined  as  to  matters  irre- 
levant to  their  authenticity,  but  afiPect- 
ing  the  validity  of  votes  the  subject  of 
the  scrutiny,  the  petitioner  undertak- 
ing to  recall  him,  and  the  sitting 
member  paying  his  expenses.— fi/ac/c- 
bumy  321. 

(4).  Exclusion  of^from  Commillee 
Room. 

1.  A  witness  who  has  been  present 
during  the  proceedings  before  the 
Committee,  cannot  afterwards  give 
evidence,  when  the  usual  order  for 
the  exclusion  of  witnesses  has  been 
made.— George  Clarke* t  cote,  Great 
MarUfw,  97. 

2.  A  witness  who  had  been  in  the 
room  only  for  a  few  minutes,  allowed 
to  be  examined. — Sudbury,  251. 

3.  A  witness  who  had  been  in  the 
Commttee  room  during  the  proceed- 
ings, and  was  then  unexpectedly  to 
himself  summoned  as  a  witness,  nom 
which  time  he  abstained  from  going 


into  the  Committee  room,  was  allow- 
ed to  be  examined. — Thomas  FUking- 
UnCs  case,  Blackburn,  333. 

4.  A  member  of  the  House  may  be 
examined  as  a  witness,  though  he  has 
been  present  during  the  previous  pro- 
ceedings of  the  Committee. — Soulhr 
ampton,  393. 

5.  List  of  persons  to  remain  in  the 
room  as  agents,  though  they  might  be 
called  as  witnesses,  confined  to  per- 
sons professionally  employed. — Biad- 
ing,  4\3.  ^    . 

6.  Witnesses  to  withdraw  dunng 
the  opening  statement  of  counsel. — 
Ibid. 

7.  Witness  attending  in  an  offi- 
cial capacity  for  the  production  of 
documentary  evidence,  allowed  to  re- 
main in  the  room. — Ibid. 

8.  A  person  who  has  been  in  the 
room  during  the  opening  of  the  case, 
but  not  summoned  as  a  witness  till 
afterwards,  cannot  be  examined. — 
Netocastle-under^Lyme,  444 

9.  A  person  who  has  been  in  the 
room  during  part  of  the  proceedings, 
cannot  afterwards  be  added  to  the  list 
of  agents  on  one  side  allowed  to  re- 
main in  the  room,  without  the  con- 
sent of  the  other  party. — Ibid. 

10.  Persons  not  professional,  per- 
mitted to  remain  in  the  room  as 
agents,  though  they  might  be  called 
as  witnesses. — Second  Ipswich,  586. 

(5).  Expenses  of. 

The  necessary  expenses  incurred  by 
a  witness  to  enable  him  to  appear  be- 
imre  the  Committee  to  be  examined, 
ordered  by  the  Committee  to  be  paid, 
before  they  required  him  to  give  his 
evidence. — Southampton,  379  ;  S.  P. 
I^me  Regis,  460. 


LONDON : 

PHINTBD  BY  C  HOWOBTB  AND  SONS,  BILL  YABD, 

TEMPLX  BAH. 


I 


TWiir 


i 


